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SUBJECT: REALLOCATION OF AFFORDABLE HOUSING UNITS UNDER THE
NORTH SAN JOSE AREA DEVELOPMENT POLICY
RECOMMENDATION
(a) Adopt a resolution amending the North San Jos6 Area Development Policy to:

1)

Allow reallocation of up to 174 of the remaining affordable housing units in Phase 1 as
market-rate housing units to enable a shovel-ready market-rate housing project to proceed
in Phase 1 if such project developer ensures by written agreement with the City a
substantial benefit to the City towards the provision of high rise, high-density residential
development in North San Jose and new affordable housing to balance the reduction of
affordable housing allocation in Phase 1; and,

2) Shift the number of reallocated affordable housing units originally regerved for Phase 1 to
Phase 2, and correspondingly decrease the number of market-rate housing units in Phase
2, to ensure the vision of a mixed-income community.
(b) Direct the Administration to negotiate and bring back for Council consideration a written
agreement with Mill Creek Residential Trust LLC that meets the criteria set forth in
subsection (a).
OUTCOME

Affordable units will continue to be built in North San Jose, but in a later phase. One hundred
seventy-four units now reserved for affordable housing in Phase 1 of the North San Jose Area
Development Policy will be allocated to Phase 2. These changes will enable a shovel-ready
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market-rate housing development meeting certain criteria to proceed this coming year as part of
Phase 1, creating much-needed construction jobs and providing funding that will enable pipeline
affordable housing projects that need subsidy to proceed.
BACKGROUND
In 2005, the City Council approved the North San Jose Area Development Policy (NSJADP)
with a goal of creating a well-planned community with a balance of employment, commercial,
and residential uses. The NSJADP calls for the eventual development of 32,000 residential
units, with 8,000 units in each of four phases. In 2009, the City Council took action to require
that twenty percent (20%) of the residential units developed in each phase be set aside for lowerand moderate-income households.
Developers were quick to propose new residential development in North San Jose, and the full
allocation for market rate units in Phase 1 was soon awarded. Changes to the Redevelopment
Agency Inclusionary Policy and the implementation of an incentive program for North San Jose
housing developers negatively impacted the number of affordable units developed. And while
several affordable housing developments were also underway in North San Jose, considerable
affordable housing allocation in Phase I remained available. Developers with market rate
projects that were ready to start construction requested consideration by the City to enable them
to begin construction in the first phase.
In 2010, the City Council approved a "loan" of up to 220 Phase 1 affordable housing units to be
utilized as market-rate units for the first phase of the Century Center towers that was proposed by
Barry Swenson Builder (BSB), provided that the project broke ground by July 1, 2012 and
completed the building superstructure by July 1, 2013. The loaned units were assumed to be
returned to the affordable unit pool when the development permits for market rate units expired.
Ultimately, no projects were abandoned and thus no projects returned units to the affordable
housing pool.
On May 17, 2011, the City Council accepted a staff report on the status of residential
development in North San Jose. At that meeting, the Council took action to temporarily allocate
to the market-rate pool an additional 552 of the units set aside for affordable developments in
Phase 1,275 of which were allocated to the for-sale Fox Properties development at Brokaw and
Old Oakland Roads. This project is subject to an inclusionary requirement, and the developers
agreed as part of this approval to pay an in lieu fee to the City, the precise amount of which is
currently being negotiated.
On November 29, 2011, the City Council again accepted a staff report on the status of housing
development in North San Jos~. As a part of this action, the Council approved the staff
recommendation to take steps to amend the NSJADP to allow for the reallocation of up to 600
more affordable housing units in Phase 1 to market-rate housing developers who agreed to enter
into an agreement with the City to meet specific development milestones and provide a
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substantial benefit to the City toward the provision of affordable housing. To be considered, a
project needed to demonstrate that it would (a) best implement the North San Jos~ Area
Development Policy criteria, (b) result in the best results for the affordable housing program, (c)
broaden the diversity of residential unit mix, and (d) that it was shovel-ready with construction to
begin within 18 months.
In February 2012, the City Council approved that NSJADP amendment, allowing the
reallocation of up to 450 (rather than 600) affordable units to market-rate units in Phase 1, and
also memorializing the previously approved "loans" from the Phase 1 affordable pool. The City
then entered into a Development Agreement with Irvine Apartment Communities to allow its
450-unit Crescent 6 market rate residential project to proceed in Phase 1. Irvine’s proposal
incorporated into the Development Agreement a contribution of $8.8 million to be used for the
construction of affordable housing--an amount in excess of the in-lieu fee that would have been
received under the affordable housing requirement. With this action, 174 units of affordable
housing allocation remained in Phase 1.
ANALYSIS
Rationale for Policy Amendment

The proposed amendment of the NSJADP would allow the City to enter into an agreement with a
developer that meets the four criteria set forth in the November 2011 action, to allow a shovelready housing development to proceed in Phase 1 at the same time providing substantial benefits
to the City’s affordable housing program.
Proiect Proposals
Recently, Mill Creek Residential Trust LLC (Mill Creek), the developer of the Century Center
Towers high rise residential project, requested that the City consider allocating additional Phase
1 market-rate units to its two-phase development. While BSB had received the initial loan from
’ the affordable allocation to begin construction on its first tower, it found that it was impossible to
finance the development of only one tower given the shared base parking and amenities and the
uncertainty of timing for development of the second tower. B SB is now working with Mill
Creek, which will be the developer of the two towers.
In order to evaluate the request by Mill Creek, City staff sent out a notice to the development
community to determine interest in the 174-unit affordable allocation. The notice announced
that interest had been expressed in reallocating these units for the Mill Creek development and
requested that any developer that also wanted to make a proposal for these units contact the City.
The notice indicated interest in developments that differed from the four story over podium
product that is the predominant construction type in North San Jose. The City received two
written responses, one from Mill Creek Residential Trust, LLC for the 440-unit Century Court
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towers and one from ROEM Corporation for a 174-unit project at the intersection of Gish and
Kerley Drive. (Attachment A)
Mill Creek proposed that, in exchange for the allocation of the 174 remaining affordable units in
Phase 1, it would build the two high rise towers, with up to 394 apartment units, and contribute
$2.6 million dollars to the City’s Affordable Housing fund. Mill Creek is not requesting any
City fee offsets. The project has received its Planning approvals for up to 440 units in two
towers. Building permit applications have not yet been submitted to the City.
ROEM Development Corporation submitted a proposal to use the 174-unit allocation for an
affordable housing development in North San Jose. ROEM’s project would target families at 50
60% of area median income and does not envision the need for any City subsidy. The project
site has a General Land Use Planning Designation of Transit Corridor Residential (25-65
DU/AC) in addition to a General Commercial Overlay. A PD Zoning and development permit
application would be required to be filed and approved. Staff has done no analysis on the
conceptual design of the project to determine the consistency with applicable regulations.
Staff reviewed these two proposals and believes that the proposal from Mill Creek would provide
more substantial benefits to the City for the following reasons:
1. It is important to encourage high rise development in North San Jose. To date, all of the
housing built in Phase 1 has been rental housing of similar 4 story of housing over
parking type .densities and heights. This two tower project will set the stage for future
high density high rise development, and will provide a different product type for residents
of North San Jose.
2. Mill Creek is a high-rise developer and has assured City staff that it is ready to start
construction quickly. The specific schedule would be delineated in a Development
Agreement. The agreement would also specify the number of construction jobs that this
signature project would create.
3. The ROEM project is proposed in the southern part of the NSJADP, an area that is
already home to several affordable housing developments. Ideally we would like to see
affordable development dispersed throughout North San Jose and not clustered in one
geographic area.
4. Mill Creek is offering to contribute $2.6 million to the City’s affordable housing fund to
fund projects currently in the City’s affordable development pipeline. This contribution
is equivalent to that made by Irvine Apartment Communities for the Crescent 6
development. Due to the loss of redevelopment funding, several pipeline affordable
housing projects are in limbo awaiting needed subsidy. This contribution will help move
’forward projects that have been years in the planning, and already have approved zoning.
Additionally, the City will be able to use the funds for units that are affordable to families
with the lowest incomes.
Thus, staff recommends that Council provide direction to negotiate and bring back for Council
consideration a Development Agreement with Mill Creek based on its proposal described in this
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memo. A key reason for staff recommending this action is the willingness of Mill Creek to make
a contribution to the affordable housing fund that will substantially benefit the City and enhance
its ability to provide new affordable housing. These funds will help to offset the negative impact
from the reallocation of affordable units from Phase 1 to Phase 2. Additionally, they will help
the City address the need for affordable units, something made much more challenging with the
elimination of redevelopment and the 20% Low and Moderate Income Housing Fund. This is of
particular importance as the City struggles to meet the housing needs of its lowest income
residents, including the homeless. More than 1,100 affordable housing units have been waiting
for funding for the past several years.
However, it is important to note that, assuming the Policy amendment is approved reallocating
the remaining Phase 1 housing units, there would be no more allocation available for affordable
housing development in Phase 1 for North San Jose. Since all of the pre-existing market-rate
allocations have also been assigned, this action would commit the last of the 8,000 Phase 1
residential units.
The purpose of the recommended Policy amendment is to allow a project meeting the established
criteria to proceed. If this action is approved and the recommended direction given, staff
anticipates that a Development Agreement with Mill Creek Residential Trust, LLC will be
brought before the Planning Commission and the City Council for consideration in early 2013.
EVALUATION AND FOLLOW-UP
If this action is approved, staff anticipates that a Development Agreement with Mill Creek
Residential Trust, LLC would be brought before the Planning Commission and the City
Council in early 2013.
POLICY ALTERNATIVES
Alternative #1: Allocate the remaining 174 units to an affordable housing project in North
San Jose.
Pros:

No additional affordable housing units from Phase 1 would be deferred to
Phase 2, reinforcing the statement that the City supports the creation of
mixed-income communities. An affordable housing project would be
allowed to proceed.
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Cons:

The only remaining high rise project in North San Jose would not proceed.
The proposed change preserves in the long-term the area’s overall
affordability requirements, generates income that can be used to subsidize
pipeline affordable housing developments, and recognizes that near-term,
feasible, market-rate residential developments should be allowed to go
forward in order to support our local economy.

Reasons for not The benefits of the proposal for the high rise market rate project outweigh the
Recommending: drawbacks and exceed those of the alternative.

PUBLIC OUTREACH/INTEREST
Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater.
Criterion 2: Adoption of a new or revised policy that may have implications for
public health, safety, quality of life, or financial/economic vitality of the City.
Criterion 3: Consideration of proposed changes to service delivery, programs,
staffing that may have impacts to community services and have been identified by
staff, Council or a Community group that requires special outreach.

The proposed amendments meet Criterion 2 and have been posted on the City’s website and
emailed to interested parties.
COORDINATION
The preparation of this Memorandum was coordinated with the City Attorney’s Office.
FISCAL/POLICY ALIGNMENT
This action is consistent with applicable General Plan policies and prior City Councilapproved direction to amend the North San Jos~ Area Development Policy. This action is
also consistent with the City’s 2007-2012 Five-Year Housing Investment Plan, adopted by
Council on June 12, 2007, to increase the City’s supply of affordable housing and with the
City’s Consolidated Plan 2010-2015 to provide housing units for very low- and extremely
low-income residents.
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Resolution No.72768, Addendum to the North San Jos~ Policy Update EIR.

/s/
JOSEPH HORWEDEL, DIRECTOR
Planning, Building and Code Enforcement

/s/
LESLYE CORSIGLIA
Director of Housing

Attachments: Mill Creek Proposal
ROEM Proposal
Revisions to North San Jose Area Development Policy
For questions, please contact Joseph Horwedel at 408-535-7900 or Leslye Corsiglia at 408
535-3851.

NOV 15 2012. ~

MILL CREEK
RESIDENTIAl, TRD.$~ LLG

CITY OF 8AN JOB1!

aLANNING, BUI{.OING AND CODE ENFO~IOEM~N

November-9, 2012

Mr. Joseph Hprwedel
Director "
’"
plarmtng, Building and Code Enforcement
~ity ofSan Jose
200 East.Santa Clara Street., Sara Jose, CA 95:ti3 ¯
San Jose~ CA
:
Re: In-Lieu Allocation for 1,731 and 1733 N, First Street, San Jose, CA

Dear Mr. Hol~vedeI:
We ~e writing to inf. orm you t.ha.t Mill ..Creek Res.identlaI and BatTy Swenson Builder have
entered in.~o a Letter Of Intent (LOI.) for the Century Center pr0jeot on North First Street. Our
agreement is based on the f011oWh~g assumptions:
Our executed deal hingeS’on the’ eombinatiofi of the existing 220 market-rate phage ode
units plus an In-Lieu allpcation of 174 units.
In consideration :for ~the In-Lieu aliooatton, a contribution of approximately $2.6 million
(..Price of $17/m’gf x 152,000 st) will be made When building pe.rmit.s are pulled.

Please note that we are not asking for an), City fee offsets, .and that all parties involved have
m~de firi.a.fie.ial, eo.nee.s.s.ions, in o.rd.er to make tile pxojee.t.fea, s.ib!e,
We feel that the Century Centei’ project will be an iconic gateway to the City of San Jose and
Will fo~ter the beg’~di~g of an urbml viltag~ ia thi~ part of Noah San Jose. The p~’ojeet wil!
Signal that the City is ~ommitted to denser, re.ore walk.able n.eighborhoods near light raft .stops
and .mass ~r~sit: Fuvthe.r, Century Center vd.’.l[ provide numerous ec.on.omie, deve!opment b.e~aefits
to the city of San Jose, including huttdreds of construction and permanent jobs as well as a
si .gnifioafii contribution to affordable housing .efforts,
We’ask for .,your fe .edbaek in th.e near future .a.s, t.0 (.1) your sUppo.~¢ for this plan, (2) :what the next
steps .are to move it forward, .and (3) what time .frame we might expect for fomaal approval of
this p!an by .the cir. We very much appreciate your suppm~ and assistance, Feel ~ree to.reaeh out
to either of us with ally ques~iot~ or e0neem~.

.Mill ¢ .r¢.d<gesid0.n.tial Tn~s~i Northern .e _allfor.nla - lStO Oatew~ly Dr~ve,. 8!~|t 240, SanMateo.:OA 94404 - (6~O) Z9~-8574

TlXlSt

DavidFiore

Development Associate

Kevin Andrade
Senior Managing. Director
Leslye Corsiglia
Stun Liceardo
Ru Weerakoon
Mike Black
Scott Connelly

Mill Creek Residential Trust, Northern California- IBm Gateway Drive, Suite 240, San Mateo CA 94404 - (65o) a93-3574

AFFORDABILITY AT ITS BEST®
September 25, 2012
Ms. Krtsten Clements
Policy Director
City of San Jose Housing Department
200 East Santa Clara Street, ’12~h Floor
San Jose, CA 95113
Dear Ms. Clements;
As per our recent communications, ROEM Is working closely with the owner to secure site control for a 2.23
acre parcel at the Intersection of Gish Road and. Kerley Drive within the North San Jose Rincon South
Specific Plan and is seeking an allocationfrom the City of San Jose for the remainingavailable affordable
housigg units. I have provided for you I~ereln a summary of deal specifics and look forward to speaking with
you about next steps to secure the Housing Department’s support for obtaining the requisite allocation from
City Council and Planning Staff.
Project Concept
ROEM envisions a 170-174 unit large family 100% affordable housing development comprised ofone, two,
and three bedroom units targeting workforce incomes ranging from 50-60% of area median income.. The
75-80du/ac density is allowable per the Envision San Jose 2040 General Plan’s land use maps; however, a
PD Zoning application will be required to change the current (CG) Commercial.General zoning to the proper
zoning designation and provide by-right privileges for affordable housing units. The property has a General
Land Use Plan of Transit Corridor Residential (25-65 DU/AC) in addition to a General Commercial Overlay,
per the Rincon South Planned Community 2020 General Plan. ROEM anticipates the PD Zoning change to
take approximately 6-9 months before entitlements are obtained for the proposed development.
Design
We are proposing a 5 story Type III modified wood framed product over 1 level of Type I residential
construction in two buildings surrounding an above grade ~arking structure. Given the close proximity to
light rail and other means of connecting transportation, units are parked at an average of 1.5 spaces per unit
for .a total o1:255 stalls.
Per tl~e attached layout, we are providing protected courtyard open space for residents while repairing the
street wall along Kerley and Gish with active ~ses. A single vehicular point of access is provided on Gish
with the pedestrian entrance at the intersection. Moving fo~ard, we will explore architectural expressions
for the building and study opportunities to shield the presence of the parking garage from street-level
perspectives.
Please be advised that all architectural representations are conceptual. ROEM will continue to work further
with the departments to refine the details of the project, as we are currently seeking conceptual approval
and/or support for the overall project while highlighting; location, units, product type, etc.
Financing and Timing
ROEM has not only identified a site that will provide for the remaining 170-’174 affordable housing units, but
ROEM will provide this housing without a request for City subsidy. ROEM intends that if any gap In the
financing does exist, then it will be funded with a combination of deferred developer fee and GP loan from
ROEM as the project sponsor. We would like to discuss using the City as the Issuer of the bonds,

1650 Lafayette Street I Santa Clara, Calif6rnia 95050 [ T 408.984.5600 [ F 408,984.3111 I www.ROEMcorp.com

We are currently in discussions with the seller to determine whether a fee simple sale or ground lease"
makes the most sense for both sides in this transaction. We hope to have these discussions finalized within
the next week such that we can execute a purchase and sale agreement and move forward full speed
ahead.
Given the outline above for PD Zoning, ROEM would anticipate having full approvals In hand such that we
can submit to CDLAC and TCAC in the 3rd or 4lh quarter of 2013 and breaking ground either before year end
2013 or in the 1~ quarter of 2014.
I welcome all of your questions or comments, Please contact me to discuss the project In further detail.

Sincerely, ~

n Emaml
Vice President
Eric: 2

Page 2 of 2

ATTACHMENT B
REVISIONS TO NORTH SAN JOSE AREA DEVELOPMENT POLICY
Allowance for Reallocation of Affordable Housing Units in Phase I

Notwithstanding provisions to the contrary in the.Policy, including the foregoing
Development Capacity Allocation Cntidelines and Affordable Housing Implementation
Guidelines, the balance of.affordable housing units to market rate units in Phase 1 and 2
may be modified as described in tiffs section:
If affordable housing units are reallocated to market rate units in Phase 1, the
number ofreallocated affordable hous!ng units will be shifted to Phase 2,
increasing the ntunber of Phase 2 affordable housing units and correspondingly
decreasing the ntnnber of Phase 2 market rate housing units, with the result that in
Phases 1 and 2 together the balance of affordable to market rate units will remain
as described in Table 2,’Phasing Plan, above (a total of up to 12,800 market rate
housing units and up to 3,200 affordable housing units by the end of Phase 2).
If multiple developers desire to convert the affordable housing units that are
available for reallocation as market rate housing units in Phase 1, the City will
prioritize the project that: (a) best implements the criteria described in the
Criteria for prioritization of proposed residential conversions; (b) provides the
best results for the affordable housing program; and (c) broadens the diversity of
residential unit mix.
Effective May 17, 201i, up to 552 of the 1600 units reserved for affordable
housing in Phase i may be temporarily r~allocated to market rate housing units in
Phase 1 to allow market rate.housing projects without an existing Phase ! market
rate housing reservation to proceed in Phase 1. As developmen~ permits for
market rate housing projects expire in Phase 1, those market rate housing
reservations will be tetra’ned to the pool of affordable housing reservations until
all of the temporarily reallocated units are restored as affordable housing units.
However, if less than the total amount of reallocated affordable housing units is
restored in Phase 1, the balance will be applied to Phase 2, consistent with the
first bullet-pointed provision above.
Effective February 28, 2012, up to 450 additional units reserved for affbrdable
housing in Phase 1 may be reallocated to market rate units to enable a market rate
housing project without an existing Phase 1 market rate housing reservation to
move forward in Phase I if the followingcriteria are met:
1. The devel0per ensures through a development agreement with the
City to provide a substantial benefit to the City towards the
creation of new affordable housing in San Jose to balance the
reduction of affordable housing allocation in Phase 1; and
The proposed development is a shovel-ready project that would
2.
begin construction within 18 months of the effective date of the
development agreement.

Effective December 18, 2012, up to 174 additional units reserved for affordable
housing in Phase 1 may be reallocated to mm’ket rate units to enable a market rate
high-rise housing project without an existing or sufficient existing Phase 1 mm’ket
rate housing reservation to move forward in Phase 1 if the following criteria are
met:
1. The developer ensures tbxough a development agreement with the
City to provide a substantial benefit to the City towards the
,reation of new affordable housing in San Jose to balance the
reduction of affordable housing allocation in Phase 1; and
2.
The proposed development is a shovel-ready project that would
begin construction within 18 months of the effeotive date of the
developmer~t agreement.

