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Gregg Mcl.ean Adam, No. 203436

Jonathan Yank, No. 215495

CARROLL, BURDICK & McDONOUGH LLP

Attorneys at Law

44 Montgomery Street, Suite 400

San Francisco, CA 94104

Telephone:  415.989.5900

Facsimile: 415.989.0932

Email: gadam@cbmlaw.com
Jyank@cbmlaw.com

Attorneys for
San Jose Police Officers’ Association

INTEREST ARBITRATION
BEFORE JOHN A. FLAHERTY (RET.) - JAMS

In The Matter of Interest Arbitration
Between

SAN JOSE POLICE OFFICERS’

CITY OF SAN JOSE, ASSOCIATION’S BRIEF REGARDING THE
INTEREST ARBITRATION PROCESS
Employer,
Date(s): May6,7, & 8, 2013
and Time: 9:00 a.m.

Location: San Jose City Hall

| SAN JOSE POLICE OFFICERS’ 200 W, Santa Clara St.
ASSOCIATION, Room 118-120
San Jose, CA
Association,

Arbitrator: Hon. John A. Flaherty (ret.)

I

INTRODUCTION AND FACTUAL SUMMARY

The Arbitration Board will conduct what is known as “interest arbitration” in
accordance San Jose City Charter Section 1111 (“Section 1111”). Unlike what is
typically referred to as “rights” or “grievance” arbitration, wherein an arbitrator is called
upon to interpret and enforce existing contract rights, in interest arbitration (described in
greater detail below) an arbitrator actually creates the parties’ rights by selecting between
their competing proposals. Thus, this Arbitration Board will act in a legislative or quasi-

legislative capacity.
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The underlying dispute here is about what certain terms of the successor
collective bargaining agreement between the San Jose Police Officers’ Association (“the
SJIPOA”) and the City of San Jose (“the City”) should be.! The parties have made
proposals to rollover many provisions of the existing contract, but each has also made
proposals (in some cases competing proposals) to alter or add terms and conditions of
employment for the various police officer classifications represented by the SJPOA.

‘Having been unable to reach agreement on all proposals by the date agreed, the
parties’ dispute now proceeds to interest arbitration under Section 1111, The parties are
NOT, technically speaking, at “impasse,” which is a status in negotiations where the
parties” positions have hardened and further bargaining is unlikely to produce any further
movement towards agreement. Nonetheless, under the parties’ December 11, 2011 Side
Letter Agreement (attached hereto as Exhibit 1), the parties have agreed to hold this
arbitration and produce an arbitrator’s award by May 31, 2013 on certain wage and
remuneration terms.

At the end of the hearings, after both sides have made arguments and presented
evidence supporting their respective positions, the Arbitration Board will be called upon
to select which of the parties’ proposals—on an issue by issue basis—will govern their

labor relations going forward for a limited term.

il
THE INTEREST ARBITRATION PROCESS AND THE ARBITRATION BOARD’S ROLE

A. The Arbitration Board’s Authority

The term “arbitration” is typically understood as referring to disputes over the
meaning and/or enforcement of an existing contract. Consistent with this meaning, labor
arbitrations normally involve one party’s attempt to enforce its understanding of an
existing bilaterally-negotiated collective bargaining agreement, known in local public

sector labor relations as a “memorandum of understanding” or “memorandum of

' The parties’ current contract will expire on June 30, 2013.
CBM-SIASF586489.2 D
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agreement.” (Gov. Code § 3505.1—part of the Meyers-Milias-Brown Act [“MMBA™],
Gov. Code § 3500 e seq., which governs local public sector labor-management relations.)
In deciding such “grievances,” the arbitrator’s authority is quasi-judicial—derived from
the collective bargaining agreement and limited to construing and enforcing the terms of
the agreement,

Interest arbitration is a different matter entircly. In interest arbitration, the
arbitrator performs a legislative function by deciding what contractual terms will govern
the parties’ future relations and conduct, traditionally after bargaining impasse. (County
of Sonoma v. Superior Court (2009) 173 Cal.App.4th 322, 341-342.) In County of
Sonoma, the Court of Appeal aptly explained the differences between grievance and

interest arbitration:

Interest arbitration concerns the resolution of labor disputes over the
formation of a collective bargaining agreement. ... It differs from
the more commonly understood practice of grievance arbitration
because, unlike grievance arbitration, it focuses on what the terms
of a new agreement should be, rather than the meaning of the terms
of the old agreement.... Put another way, interest arbitration is
concerned with the acquisition of future rights, while grievance
arbitration involves rights already accrued, usually under an existing
collective bargaining agreement.... An interest arbitrator thus does
not function as a judicial officer, construing the terms of an existing
contract and applying them to a particular set of facts.... Instead,
the interest arbitrator’s function is effectively legislative, because
the arbitrator is fashioning new contractual obligations.

(/d. [internal quotations and citations omitted]; see also Hess Collection Winery v.
Agricultural Lab. Rel. Bd. (2006) 140 Cal. App.4th 1584, 1596 [“Interest arbitration,

unlike grievance arbitration, focuses on what the terms of a new agreement should be,

| rather than the meaning of the terms of the old agreement. Thus, the arbitrator is not

acting as a judicial officer, construing the terms of an existing agreement and applying

them to a particular set of facts, Rather, he is acting as a legislator, fashioning new
contractual obligations.”}.)
The MMBA defines the scope of the parties’ bargaining obligation, which is

normally coextensive with the Arbitration Board’s authority:
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The scope of representation shall include all matters relating to
employment conditions and employer-employee relations,
including, but not limited to, wages, hours, and other terms and
conditions of employment, except, however, that the scope of
representation shall not include consideration of the merits,
necessity, or organization of any service or activity provided by
law or executive order.

(Gov. Code § 3504.) Under the MMBA, local impasse procedures, including interest
arbitration, are considered part of the bargaining process. (See Gov. Code § 3505, 92.)
Charter Section 1111 (attached hereto as Exhibit 2) is just such a local

procedure, requiring the parties to submit this bargaining dispute to interest arbitration?:

All disputes or controversies pertaining to wages, hours, or terms
and conditions of employment which remain unresolved after good
faith negotiations between the City and either the fire or police
department employee organization shall be submitted to a three-
member Board of Arbitrators upon the declaration of an impasse
by the City or by the recognized employee organization involved in
the dispute.

(See Charter § 1111(c); City of San Jose v. International Assn. of Firefighters (2009) 178
Cal.App.4th 4088.)
Section 1111(g) purports to place the limitations on the Arbitration Board’s

authority, disallowing an award that:

1. increases the projected cost of compensation for the bargainin
units at a rate that exceeds the rate of increase in revenues from the
sales tax, property tax, utility tax and telephone tax averaged over
the prior five fiscal years; or

2. retroactively increases or decreases compensation, including, but
not limited to, enhancements to pension and retiree health benefit
for service already rendered, but excluding base wages; or

3. creates a new or additional unfunded liability for which the City
would be obligated to pay; or

4. deprives or interferes with the discretion of the Police Chief or
Fire Chief to make managerial, operational or staffing decisions,
rules, orders and policies in the interest of the effective and efficient
provision of police and fire services to the public.

> The parties agree that the current dispute is properly subject to interest arbitration under
Charter section 1111.
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| While the first three limitations ostensibly circumscribe the Arbitration Board’s authority

on monetary benefits’, the fourth merely restates a limitation already imposed by the
MMBA-—that “the scope of representation shall not include consideration of the merits,
necessity, or organization of any service or activity provided by law or executive order.”
(Gov. Code section 3504.) Thus, subject to the financial limitations purportedly imposed |
by Section 1111, the Arbitration Board has authority to rule on all matters within the
MMBA’s scope of bargaining.
B. Matters to Be Considered by the Arbitration Board

Interest arbitrators have historically considered a number of factors in electing |
between disputing parties’ proposals. These considerations will vary, depending on the
type of proposal under consideration. Section 1111(e) requires the Arbitration Board to
consider “factors traditionally taken into consideration in the determination of wages,
hours, and other terms and conditions ....”* Traditionally, factors and evidence
considered in interest arbitration include: 1) bargaining history of the parties, including
prior contracts; 2) interests and welfare of the employee group; 3) interests and financial
ability of the employer; 4) prevailing wages and benefits of employment of comparable
employee groups; 5) changes to cost of living; and 6) public health, safety, and welfare.
(Fordham Law Review, Vol. 56, No. 2, Inferest Arbitration: The Alternative to the Strike
A. Anderson & L.. Krause, p.158 tn 35.)

b4

3 It is an open question whether these limitations are lawful under the MMBA, which
preempts local charter rules that conflict or interfere with the MMBAs purposes and
requirements. (See People ex rel. Seal Beach Police Officers Assn. v. City of Seal Beach
(1984) 36 Cal.3d 591.) Because interest arbitration is an extension of the MMBA
bargaming process, a charter rule that purports to limit the terms and conditions of
employment that will be subject to interest arbitration arguably is unlawful,

* In addition to generally referencing “factors traditionally taken into consideration in the
determination of wages, hours, and other terms and conditions”, Section 1111(e)-(f)
specifically references the “interests and ... welfare of the public”, “wages, hours, and
other terms and conditions of employment of other employees performing similar
services”, “changes in the average consumer price index for goods and services”, the
City’s ability to pay, and other”
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1.  Consideration of the Parties’ Bargaining and Contract
History

The “status quo™—i.e., the immediate contract history—of the parties
necessarily does the most to inform both the parties’ proposals and an interest arbitrator’s
decision-making, at least when the subject matter of a proposal is already covered by the
parties existing agreement. Under those circumstances, an arbitrator will look for some
justification for departing from the existing term of employment. Such justification will
typically involve a showing of one or more of the considerations discussed below. Other
relevant factors may be whether a given proposal governs subject matter that was
previously traded away by the requesting party in exchange for something else in the

bargaining process.

2.  Consideration of the Interests and Welfare of the
Employee Group

Consideration of the interests and welfare of the employee group is sort of a
catch-all that can include other factors specified below, such as cost of living. However, it
will include any subject that has a substantial impact on working conditions or on the
welfare and wellbeing of employees, whether monetary or otherwise. Thus, the types of
evidence and considerations that may come into play may vary greatly.

3.  Consideration of the Employer’s Ability to Pay

Obviously consideration of the employer’s ability to pay for any financial
proposal is an important consideration. Thus, in this regard, an interest arbitrator may be
asked to consider the testimony of economists, accountants, and others with general
knowledge of the economy and economic trends and specific knowledge of the finances
of the employer, its budgeting process, revenue streams, and fiscal reserves. Because a
‘public employer is typically required to publish information about these matters, with
information provided by the parties’ evidence and witnesses, an interest arbitrator will
have the ability to project to a substantial degree of accuracy the employer’s ability to pay

for the union’s financial proposals.
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4.  Consideration of the Pay/Benefits for Comparable
Employees

The pay and benefits of comparable employees in the same of similar lines of
work, particularly those in comparable jurisdictions, are critical factors when considering
the parties” financial proposals. This is true not onty for reasons of fairness and equity,
but also because these considerations are critical to maintaining competitiveness for
skilled and reliable employees as between other comparable jurisdictions. In regard to
comparability, it is usual for the parties to submit evidence of the pay of other employees
in identical or similar classifications, both in nearby jurisdictions and in municipalities of
comparable size and other characteristics, such as cost of living,

5.  Consideration of Changes to the Cost of Living

For obvious reasons, changes in the cost of living in a jurisdiction are critical
in weighing the parties’ financial proposals. Considerations of fairness, equity, and
employees’ ability to simply afford to live and raise families in or near the jurisdiction in
which they work is obviously a critical consideration. Their ability to maintain their
existing quality of living is also a crucial consideration. Because labor contracts typically
span two or more years, an interest arbitrator must consider not only cost of living
changes over the past several years, but must also consider trends in this area in
determining what upward adjustments in pay and benefits are appropriate.

6. Consideration of the Public Safety and Welfare

Consideration of public safety and welfare is another broad category that may
involve any number of considerations. One such consideration often involves a
determination of whether money spent on personnel costs may have a negative impact on
the safety and welfare of the public within the jurisdiction of the public employer if that
money could have had salutary impacts if spent elsewhere. However, in the context of
negotiations and arbitration over pay and benefits for public safety employees, such as
police officers, an interest arbitrator is in the unusual position of considering that such

expenditures may have a positive impact on public safety and welfare, due to the fact that
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maintaining or increasing pay and benefit levels for safety personnel may have the
salutary impact of recruiting and retaining quality public safety employees.

7.  The Interaction / Interrelation of These Factors

Typically, each proposal under consideration by an interest arbitrator will
involve consideration of a number of the factors discussed above (and perhaps others).
The SJPOA attaches for the Arbitration Board’s review and consideration two interest
arbitration awards—both issued under Section 1111—one involving the STPOA (Exh. 3)
and the other involving the San Jose Fire Fighters, IAFF Local 230 (Exh. 4). These
awards should help iltustrate to the Board how the above-discussed factors may play into
an arbitrator’s consideration of various proposals and ultimately inform an award.

C. The Award

At the conclusion of evidence, which will typically include the presentation of
evidence, including examination and cross-examination of both parties’ witnesses, the
parties will submit their remaining disputes to the Arbitration Board for a decision.

Pursuant to Section 1111(e):

At the conclusion of the arbitration hearings, the Arbitration Board
shall direct each of the parties to submit, within such time limit as
the Board may establish, a last offer of settlement on each of the
issues in d1spute The Arbitration Board shall decide each issue by
majority vote .

The Arbitration Board’s determination as to the applicable terms and conditions of

employment will govern the parties’ relations going forward for a time period that will

- also be determined by the Board, as between the parties’ respective proposals.

Dated: April 29, 2013

CARROLL, BURDICK & McDONQUGH LLP

vy S w/&é/ﬂé/

- Gregg Mcl/ean Adam
Jonathan Yank
Attorheys for San Jose Police Officers’

Association
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City of San Jose
and
San Jose Police Officers' Association

Tentative Agreement on Wages and Term
December 7, 2011

The following represents the Parties’ agreement to settle the terms of the interest arbitration
provided for in Section 5.1 of the June 3, 2011, Tentative Agreement between the parties.

1. Wages. Effective June 26, 2011, all salary ranges for employees represented by the POA
were decreased by approximately 10%. This resuited in the top and bottom of the range
of all classifications represented by the POA being 10% lower. The parties agree that the
10% wage reduction shall remain the "status quo" unless and until it is modified through
mutual agreement or through the decision of an arbitrator pursuant to Section 1111 of the
San Jose City Charter.

2. Term. The term of the POA MOA will be two years and shall expire on June 30, 2013.
3. Interest Arbitration.

a. The parties agree that the issues of any successor agreement should be resolved
prior to the expiration of the MOA (June 30, 2013). To that end, the parties agree

i. The parties will begin negotiations no later than January 1, 2013,

ii. In the event that no agreement has been reached prior to April 30, 2013,
the parties shall begin interest arbitration under Section 1111 no later than
May 1, 2013, and the arbitrator shall issue a decision no later than May 31,
2013.

iii. The parties shall preselect the arbitrator, who shall certify his or her ability
to meet the timelines indicated above, and shall complete or waive
mediation before April 30.

b. If the City Council exercises its prerogative to place a ballot measure eliminating
interest arbitration on the ballot, the parties shall immediately begin negotiations,
Interest arbitration shall be scheduled to begin no later than thirty (30) days prior
to the effective date of the ballot measure and the arbitration award shall issue
before the measure's effective date,

4. Limitations, This tentative agreement is intended to apply only to the specific terms in
this agreement and shall not affect any other terms of the MOA or its side letters,
including agreements to reopen on specitic, topics.

This agreement is still considered tentative and shall not be considered final or binding until
ratified by the membership and approved by the City Council. This document sets forth the
Jull agreement of the parties reached during these negotiations. Anything not included in this
document is not part of the Tentative Agreement,

For the City: For the Association:

% / g
P o WSS e .
; A -tml__AL.l

December 7, 2011 ecember 7, 2011







City of San Jose
Charter Section 1111

Compuisory Arbitration for
Fire and Police Department Employee Disputes.

{a) It is hereby declared to be the policy of the City of San José that strikes by firefighting and peace officers
are unlawful in the state of California and not in the public interest and should be prohibited, and that a
method should be adopted for peacefully and equitably resolving disputes that might otherwise lead to such
strikes.

if any firefighter or peace officer employed by the City of San José willfully engages in a strike against the
City, said employee shall be dismissed from his or her employment and may not be reinstated or returned to
City employment except as a new employee. No officer, board, council or commission shall have the power
to grant amnesty to any employee charged with engaging in a strike against the City.

(b) The City, through its duly authorized representatives, shall negotiate in good faith with the recognized fire
and police department employee organizations on ali matters relating to the wages, hours, and other terms
and conditions of City employment, including the establishment of procedures for the resolution of
grievances submitted by either employee organization over the interpretation or application of any negotiated
agreement including a provision for binding arbitration of those grievances. Unless and until agreement is
reached through negotiations between the City and the recognized employee organization for the fire or
police department or a determination is made through the arbitration procedure hereinafter provided, no
existing benefit or condition of employment for the members of the fire department or police department
bargaining unit shall be eliminated or changed.

(c) All disputes or controversies pertaining to wages, hours, or terms and conditions of employment which
remain unresolved after good faith negotiations between the City and either the fire or police department
empioyee organization shall be submitted to a three-member Board of Arbitrators upon the declaration of an
impasse by the City or by the recognized employee organization involved in the dispute. All issues
concerning the scope of the arbitration Board's authority, jurisdiction or powers shall, upon the request of
gither party, be resolved by petition to the Superior Court,

{d) Representatives designated by the City and representatives of the recognized employee organization
involved in the dispute, controversy or grievance shall each select one arbitrator to the Board of Arbitrators
within three (3) days after either party has notified the other, in writing, that it desires to proceed fo
arbitration. The third member of the Arbitration Board shall be selected by agreement between the two
arbitrators selected by the City and the employee organization, and shall serve as the neutral arbitrator and
Chairman of the Board. in the event that the arbitrators selected by the City and the employee organization
cannot agree upon the selection of the third arbitrator within ten (10} days from the date that either party has
notified the other that it has declared an impasse, then either party may request the Superior Court of the
County of Santa Clara to appoint an arbitrator who shall be a retired judge of the Superior Court.

Any arbitration convened pursuant to this section shall be conducted in conformance with, subject to, and
governed by Title 9 of Part 3 of the California Code of Civil Procedure to the extent that such procedures do
not conflict with this Charter Section. Unless otherwise mandated by state or federal law, all arbitration
hearings shall be open to the public and all documents submitted in arbitration shall be public records.
Notwithstanding any other provision of this Charter to the contrary, the authority, jurisdiction and powers of
the Board of Arbitrators are limited by the provisions of this Section.

{e) At the conclusion of the arbitration hearings, the Arbitration Board shall direct each of the parties to
submit, within such time limit as the Board may establish, a last offer of settlement on each of the issues in
dispute. The Arbitration Board shall decide each issue by majority vote by selecting whichever last offer of
settlement on that issue it finds by the preponderance of the evidence submitted to the Arbitration Board
satisfies section (f) below, is in the best interest and promotes the welfare of the public, and most nearly
conforms with those factors traditionally taken into consideration in the determination of wages, hours, and
other terms and conditions of public and private employment, including, but not limited to, changes in the
average consumer price index for goods and services, the wages, hours, and other terms and conditions of
employment of other employees performing similar services.



City of San Jose
Charter Section 1111

{f} In alt arbitration proceedings conducted pursuant to this section, the primary factors in decisions regarding
compensation shall be the City's financial condition and, in addition, its ability to pay for employee
compensation from on-going revenues without reducing City services. No arbitration award may be issued
unless a majority of the Arbitration Board determines, based upon a fair and thorough review of the City's
financial condition and a cost analysis of the parties’ last offers, that the City can meet the cost of the award
from on-going revenues without reducing City services. The arbitrators shall also consider and give
substantial weight to the rate of increase or decrease of compensation approved by the City Council for other
bargaining units.

“‘Compensation” shall mean ali costs to the City, whether new or ongoing, for salary paid and benefits
provided to empiloyees, including but not limited to wages, special pay, premium pay, incentive pay, pension,
retiree medical coverage, employee medical and dental coverage, other insurance provided by the City,
vacation, holidays, and other paid time off.

(9} Additionally, the Board of Arbitrators shail not render a decision, or issue an award, that:

(1) increases the projected cost of compensation for the bargaining units at a rate that exceeds the
rate of increase in revenues from the sales tax, property tax, ulility tax and telephone tax averaged
over the prior five fiscal years; or

{2) retroactively increases or decreases compensation, including, but not limited to, enhancements to
pension and retiree health benefit for service already rendered, but excluding base wages; or

(3) creates a new or additional unfunded liability for which the City would be obiigated to pay; or

(4} deprives or interferes with the discretion of the Police Chief or Fire Chief to make managerial,
operational or staffing decisions, rules, orders and policies in the interest of the effective and efficient
provision of police and fire services to the public.

{h) Comptiance with the provisions of this Section shaill be mandatory and enforceable pursuant to section
1085 of the Code of Civil Procedure; failure to comply with these provisions shall also constitute an act in
excess of jurisdiction.

{i} After reaching a decision, the Arbitration Board shall mail or otherwise deliver a true copy of its decision to
the parties. The decision of the Arbitration Board shall not be publicly disclosed and shall not be binding until
ten (10} days after it is delivered to the parties. During that ten-day period the parties may meet privately,
attempt to resolve their differences, and by mutual agreement amend or modify any of the decisions of the
Arbitration Board. At the conclusion of the ten-day period, which may be extended by mutual agreement
between the parties, the decision of the Arbitration Board together with any amendments or modifications
agreed to by the parties shall be publicly disclosed and shall be binding upon the parties. The City and the
recognized employee organization shall take whatever action is necessary to carry out and effectuate the
award.

(i) The expenses of any arbitration convened pursuant to this section, including the fee for the services of the
Chairman of the Arbitration Board, shall be borne equally by the parties. All other expenses which the parties
may incur individually are to be borme by the party incurring such expenses.

{k) This Section shall be effective immediately upon passage by the voters, and shall apply to any arbitration
in which hearings commence after November 2, 2010,

{I} The voters declare that the provisions of this Seclion are not severable, and none would have been
enacted without the others. Should any portion of this Section 1111 be enjoined or declared invalid, all
provisions shall be deemed invalid and inoperative and there shall be no compuisory arbitration for fire and
police department employee disputes.

Added at election November 4, 1980
Amended at election November 2, 2010
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This Award arises in an Arbitration Proceeding to résolve a negotiations
impasse batween the City of San Jose (hareif\aﬁer the City) and the San Jose Police
Officers Association (hareinafter the SJPQA)Y and the International Association of
Eirefighters Local 230 (hereinafter IAFF Local 230), coilectively raferrad to as the

Unions.

The City and the Unions entered into a memorandum of agreamant (MOA)
governing retirement benefits for employees in the two bargaining units represented by
the twé Unions, for the parod February 4, 1882, through February 3, 1986, This
Tripartita MOA provides for resolution of disputes In Article 7, which provides in part
that “Disputes over any new Memuarandum of Agraement would proceed directly to

Charter Section 1111." (J.Ex. 2} The Charler ssction, in pertinent part, provides:

Saction 1111, Compuisory Arbitration for Firs and Police Departrnent Employes
Disputes, )

o

All disputes or controversies pertaining to wages, hours, or larms and condHions of
employment which remain unresoived after good faith negotlations between the city and
either the fire or police department employse organization shall be submitted to a three-
member Board of Arblitrators upan the declaration of an impasse by the Cily or by the
recognized employee organization involved in the dispute.

Firedr

At the conclusion of the arbitralion hearings, the Arbitration Board shall direct each of the
partigs 10 submit, within such time Hmil ds the-Board may establish, & last offer of
selfiement on each of the issues in dispute. The Arbitration Board shafl daclde esth Issue
by majorly vole hy selecling whichever fast offer of settlernent on the tssue it finds most
nearly confarms with those factars traditionally taken Into conslderation in the
determination of wages, hours, and olhar terms &nd conditions of public and private
employmant, including, but net limited to, changes In the average consumer price indax
for goods and services, the wages, hours, and othar terms and conditions of employment

of olhar employees parforming slmilar services, and the financlal condition of {he Gty and '
is abifity 10 meet the cos! of the awaixl.

A dispute ovar the arbitrability of issues being submitied to arbitration was
decided by a February 28, 1897, msjority tuling of the Arbitration Board. An evidsntiary
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hearing on tha marits of the issues al impesse’ was held in San Jose, California, on
June 5, 6, 17, and 18, 1997. A transcript of the proceeding was prepared. Final offers
were submitted to the Board on August 5, 1897, Opening and reply post-hearing b'riafs
were filad in & timely manner, and the mattar submiltted (o the Board for decision as of
Septembar 19, 1897, The documents and testimony in the racord and the parties’
brisfs were fully considered individualiy by the three members of the Board and jointly
in Executive Saession of the Board prior to praparation of this decisich and award.

Following |s the Board's decision and Award on each of the issues submitted for
detarmination.

ssue | 3%/80% Proposal

Unions' Final Offer;

The benefit provisions of the Retirsmant MOA (Articie 8) shali be amended ta
provide that all Plan members will accrue three (3%) of final average salary per
yaar of service after such mambers complete their teantleth year of service, © a
maximum of eighty (80%) of final salary.

City’s Finat Offer.

The pension formuia to remain as it currently exists in the retirement plan.

The Uniong proposal is for a pansion bensafit enhancement, Currently, the
retirement benefit is set at 2.5% of final average salary (hereinafler, FAS) for each year
of sarvice, up to 30 years, with a maximum benefit of 78% of FAS. The Unions®
proposal Is to increase formula to accrus at 3% per year of service, beginning with 20th
year, and to also increase the maximum to 80% of FAS, This proposal is referred to
herein simply as "3%/80%" and the existing farmula for 2.5% t0 a 75% of FAS

maximum is referrad to as "2 5%/75%.“ It is undisputed that the cost of this proposed
enhanced benefit is projectad at 1.92% of payroll *

 The partes hed reached agreement on two sswes: sucvivorship beoefits for pecsuns vath fess than 2 years

of sorvice and dental beneBes (Jt. Bx 11). Those issues were nat pretented o the Adbitranon Board.
Y
I Ex 9.
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H. Charter griteria

The Clty is nol raiging an inability to pay argument, but rether asserts that the
benefit increase is very costly (1.82% of payroll) and shauld ba rejected for that and
other valid reasons.

The criteria under Charter Sac. 1111 tha! will govern the Board's decision are
comparability of retirement benefits granted to simitarly situated safety servics
employees, and “other factors traditionally considerad®, which in this instance include
total compensation of unit employeas and recent adjustments to compensation for
thase employses as well a5 other City's employeas.

~ The City contends Internal comparisons should be considered as a factor
“traditionally considered” In interest arbitration. While the amount of any recent
compensation increases to othar, nor-safety City employees is 3 factor to be
considared in terms of equity and bargaining stability and the burden on the City to
meet the costs of the Instant award, the leve! of the benefit (i.e,, 2.5%/75% as opposad
to 3%/80%) that San Jose miscellaneous employees receive is not waighed under the
comparable criteria, since non-safety employses in the City or elsewhere do not
perform “similar services” to police and fire. Charter Sec. 1111 is express and
unambiguous, and non-swom employeas do not perform similar services and do not
work under gimilar condlitions. Nor can internal comparison be a factor under the
"raditional considerations” criterda, both because the intant of Charler is clear about
which comparisons are to be made (to emplayees performing similar service), snd
because “raditionally” the distinctions between working conditions of safety servics
employass has led {o their different traatment in many ways, including level of
compensation, as recognized by the Brand and Goldberg interest arbitration awards
which the parties have submitled to the prasent Arbitration Board.

i Comparisons to benefits for comparable smploveas.

Thera is no consensus between the Unions and City, nor a consistent past
practice, that establishes “comparable” agencies for purposes of the Charter
raguiremant that the arbitrators consider wages and terms of employment for "other
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emplayeas performing similar servica” The parties disputa what employees, agencies
and what measures of benefit compensation should be considered comparable. Thara
are in fact two questions encompassed in this dispute: (1) what agencies and/or
employees should be considered to determine comparability, and (2) what measure of
benallts shows comparability or lack thereof. The two guestions are addrassed
separately.

A. _Gomearable agencies and/or smployaes

1. Urilon evidance and position regarding comparable agencies/employees:

Of the 128,000 state and local sworn law enforcament officers and firafighters in
California, 663,500 or 49.6% are sligitle for an 3%/80% retiremant henefit. These

smployees ara amployed in the follawing agancies (UX 3, p. 1, 2, and RT {, Tamayo
testimony):

Counties: Alameda, Contra Costa, Fresno, Kem, Los Angeles, Marin,
Mandocino, Merced, Orange, Sacramento, San Bernardine, San Diego, San Joaguin,
San Mateo, San Luis Obispo, Santa Barbara, Sonoma, Stanislaus, Tutare, and Ventura
(20 out of 53 counties in state)

Cities: San Diego, San Rafael, Pittsburg

Statsa: highway patrol, peacs officars including cofrectional and parole officers,
firefighters and other safety parsannal,

The Unions note that three agencies included by the City in its various preferred

lists of comparable already provida 3%/80%: Alameda County, San Mateo County, and
City of San Diego.

2. Cily evidance and position on comparable agencies/emplioyaes

The City ofterad two lists of agencies (CX 15), contending they provide
appropriate and relevant comparisons:
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14 Bay Araa Agencias” include 11 cities (including San Jose) and 3 counties.”
These are all of the "larger” agencies that are geographically proxirmates ta San Jose,
and therefore agencias which share cost of living and récruitment factors with San
Jose, making them appropriate for purposes of comparison for police and firefighters.

"1Q Largest California Citias™ (incmding San Jose) provide appropriate
companseons because of similarities in police and firefighting services such cities
provide and the clrcumstances undar which such services are provided, camparad to
those provided by San Jose, which is the third largest city in the state.

In addition, the Clty's actuarial expet, Johnson, provided data based on two
Bay Area counties (Alameda and San Mateo) and four cities (Fresno, Los Angeles, San

Qiego, and Sen Francisco), plus three basic PERS plans, for purposes of comparing
value of retiremant henafits. (CX 25, Tab 2)

The City contends that the Unlons comparison ta all police and fire personnel
statewids is simply too broad for purpeses of determining comparability. 1t notes that
the paace officers included in Unions' comnarability list (the universe of all faw
anforcament parsonnsl In the state, UX 3) do not provide similar services under simitar
clreumstances to those provided by San Jose police officers. State “peace officers”
conaist of corractional and parole officars (40% of total employeaes in Unions’ survaey),
highway patrol (10% of total), and no evidance shows that thelr service is similar o that
provided by San Jose urban police. Of the remaining haif of the peace officers in the
Union survay, most ara county sheriffs in 20 counties, with only three out of
approximataly 470 cities in the stete offaring 3%/80%. Of those cities, only one (San
Diago) is arguably comparable to Sen Jose in size and other factors affacting
performance of law enforcement functions in a major city,

Of the firefighters in the Unions' survey, the City notes that more than one-third
are state Department of Foresiry employees, with no svidances their service is
comparible to that proﬁided by San Jose urban firefighters. The rest are county
employees, not gaographically proximate to San Jose, and eneé city (San Diego), the
only truly comparabls jurisdiction, it contends.

I Cities: Berkeley, Concord, Fremont, Hayward, Mougtain View, Ozkiznd, Palo Alto, Santa Clara, Saa
Francisco, and Sun Jose. Counties: Alameds, San Mao, Santz Clara.

* Ansheimn, Fresno, Long Beach, Los Angeles, Qaliland, Sacramento, San Diego, 520 Pranciscs, Saara Ana and
San Jose.
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3. Arbitration Board conclusion conceming comparable agenclesfemployees:

Without consensus or consistent past practics,® the Arbitration Board must
consider the evidence and argument provided by both parties to determine which
employaes can propery be deemed to be performing “similar service” in order to
consider the benefits such employees raceive, In so doing, the Board takes note of
accepted practice among arbitrators of interest disputes. In the latest edition of the
venerable treatise, Elkouri and Elkour, How Arbitration Works, the authors note: “if the
parties cannot reach agreément as to the basis of comparison, the responsibility is that
of the arbitrator to determine, from the facts and circumstances of the case as indicatad
by the evidence, the appropriate basis for comparison.” The authors reviewed recent
awards that resolved disputes over selecling communitiss or employers as appropriate
comparators and found arbitrators reliad on factars such as gecgraphic proximity, size
of the dapartmént oOr city, population and [ts density, possible socio-political values of

that population, common iabor markel, tax base, and other such factors, as well as the
similarity of services performed ®

Here, the Unions have offered for camparison the universe of all safety sarvice
parsonnel in the state, with evidence that half of them have an 80% plan (UX 3). It
contends this evidence is sufficient to salisfy the Charter Sec. 1111 requirement that
the Board based its award on consideration of compensation paid to employees
pardforming similar service. It also notas that an 80% plan exists in the agencies which
the City contends are comparable, in that three of the 20 agencies in the City's

comblned lists” provide a 3%/80% benefit: Alameda County, San Mateo County, and
tha City of San Diego.

* The 1994 Goldberg award, involving frefighters salary,
offercd by the City and by the Union, and considered thi
establish e preferred list of compadison agencies for purposes of reaching ies conclusions. the 1991 Beand
awaed, involving 4 wide cange of istues for the Brefighters unit, cecopnized the importance of both intemal
and external comparisons, and noted the divergence of comparisons the partics had made. bwr did nor
establish any lst of preferred agencies as 2ppropriate for compacison.

& Chap. 18, “Standards in Acbitration of Interest Disputes,” in How Arbitration Works 5t ed., pp. 1108 et seq.

T Combining the list of 14 Bay Arca cites and counties and 10 lacgest cities in the state, chiminatng ovedap in
the two lists and eliminating San Jose itsclf,

aoted various selections of comprrable agencies
s veritable “snowstorm® of statisnes, but did not
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The City rebuts this contantion by asserting that the Unions’ universe of all
safety servica employees statewide is much too broad to satisfy Charter Sac, 1111,
particularly since most of the employeas of the amployees in UX3 are in no way truly
“comparable” in terms of services rendered or other factors traditionally considered in
determining comparability, since most of them are corectional Or parcle officers, or
forest fire fighters. Also, it notas that the employing agencies are counties, state
departments, or smaller cities, with San Diego being the only larger city that could be

deemed “comparable” to San Jose In terms of the services pravided by its police and
fire suppression personnel.

To that, the Unions respond that, compared to employees of the 24 agencies in
UX 3 (or 27 if the three state departments are countad &s independent agencias), San
Jose's urban police and firefightars can be presumed to work in more
hazardous/stressful circumstances associated with urban erime and fire/emergency
incidents, than many of these employeses who have the superior retirement benefit,
such as employees of suburban or rural counties and state service correctional and
parole officers. Any differencas in services rendsred by San Jose compared to those
randered by such employees providas Support for increasing San Jose safety

personnel's compensation in consideration of the mora demanding nature of the duties
performed.

In turn, the City contends that the Unions' proposed universe of all safely
sarvice employees is simply “forum” shopping, designed to find some statistical basis
for demanding a bansfit that is not enjoyed by employees in comparable jurisdictions.
It contends that established and accepted standards for determining comparability
dictate that the Board rely for comparison on eithar the 10 largest cities, or the
neighbering larger Bay Area cities and counties,

After considaring all of this evidence and argument, the Board concludes that
although the Charter does not specify how to determine which employees ara

§

‘performing similar service ” the weight of arbitral authority supports the City’s
contention that agencies of similar size and demography and occupying a comrmon
labor market can be deemad to have safety sarvice employeas providing "sitnilar
service.” Thus, its combined lists of the state’s 10 largest cities and the 14 larger Bay
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Area public employers cleary provides 4 reasonable basis for camparison that is well
within the mandate of the Charter.

Howévar, the Charter does not preclude the Board from considering evidence
that the 3%/80% benefit is widely implemented, even though only a minority (three) of
these comparable jurisdictions have implemented it 1o date. And the Board must take
note that one reason the 2.5%/75% plan is more prevalent agency-by-agency is
becausa PERS only allews the 2,6%/75% plan, and most of the comparable agencies

in the City’s survey are in PERS and do not have an independent retirement systam, as
dogs San Jose,

This conclusion does not solve tha dispute, since the Charter also requires that

the compensation itself be compared, and herein lies the parties’ next area of dispute ~
comparablility of benefits,

B. Comparable retirament benefits

1. Union evidence and pasition on banetit comparisons

The Unions contend that the Board must consider what *pensionable”
compensation is included in determining final average salary, on which the 75% or 80%
formula is calculatad, in order to examine the camparability of the retirement benefit
itself. It contends that {he agancies to which the City is comparing do not include tha

same compensaticn elements as does San Jose for figuring FAS (compara UX 16 and
CX 25).

Tha Union prepares yet another set of comparison agencles, the five largest
within Santa Clara County itself (UX 16 as correctad), which are all in PERS, (ts
tabulation shows that "pensionable” compensation includes uniform allowance, spacial
training premiums, educational premlums, reguiarly-schedulad FLSA overtime,
hazardous duly pay, and night diffarantiats, Howaver, San Jose hases pension oniy on
base salary plus EMT pay for firefightars, and POST pay for police. Therefore, the
Unions argue the City cannot say that San Jose safety smployees are "better off* in
salary and pension than counterparts in these other local agencies within the County,

The Unions show that, since lass is includead in ‘pensionable compensation” in

San Jose for calculating FAS, San Jose pension banefits (in manthly dollar amounts)
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are below the average for safety pensions in these largest agencies in the County,
including some which the City Includes in its list of comparators. It notas this js true
even under the PERS limit of 75% of FAS, The average for these |ocal agencies is
$4,555/month under & 2.5%/75% plan, but even if 3%/80% were granted, San Jose
firetighters' pension would stili be less — $4,229/month. For pelice, 3%/80% would
yield $4,447/month in San Joss, compared to a local agency average of $4,498 under
a 2.5%/75% formula. (UX 18 corrgctad, Opening Brief, p. 9)

Responding to the City's contention that San Jose’s “farmula” |s superior to that
of Santa Clara agencies in UX 16 if one looks at presumed age/vears of service at
ratirement, the Unions offer an addendum to UX 16 (attached to Unions' reply brief).
This recalcutation shows that If “actual” agelyears of service experience in San Jose
{Le., age 53/28.37 years, drawn from CX 11) are used, the San Jose proposed benefit
(3%/80%) will still yleld a lasser benefit bacause of the differencas in compensation
factors included in FAS on wiich the benefit is based. The “average” current
firefightars pension {at 53/28.37 years) is $4,168, compared to San Jose's $3,749 (a
11.19% difference). With the 3%/80% benafit, San Josa firefighters’ monthly benefit
would be $3,912, reducing the ditference to 6.57%. The difference is less for police,
but the current difference is 4.38%, and at 3%/80%, it would be negligible ((07%),
bringing San Jose above both Santa Clara County and Palo Alto,

Also, San Jose safety employees contribute nearly 10% to pension, as thare is

no employer pickup of employea contribution, whereas many PERS employers do pay
member contributions,

The Unions contand that it does not matter whether, in certain cases of a
particular age/years service retiroment, that thera are structural differances in the
“formulas” used by San Jase and thase used by other Samta Clara agencies, as the
City argues. Rather, the issue is the Unions' proposal to increase final pensionable
benefit recelved by San Jose retireas; therefore, the final pensionable benefits is the
relevant comparator, UX 16 demonstrates that police and firefighters of other, larger
Santa Clara County agencies receive a dreater cash pension than do San Jose retirees
bacause of PERS' more expansive definition of final

pensionabla compensation, aven
thaugh the “formula” in those agencies is 76% of FAS,

San Joaz, SIPQA, IAFF [ntereqt Arbliration 11
Movetber 17, 1997
ARB 42197-A

et I Talataty] LA IR R d et & Kl rerTY
= :

ICTT HIT T



2. City avidence on benafit comparisons

The City presented evidences to show thal, through both external and intemal
comparisons, the City's current plan Is superior, so that comparabilily tactors simply €0
not warrant granfing the Unions' proposal for 3%/60%.

The Cify contends that the Unions simply identified agencies ihat offer the E0%
plan, but did not compare actual retiramant formulas, so that their comparisons do not
hald up. Using agencias in the Unions’ list of all agencias granting 3%/80% (UX 3}, and
using the historically “average” retirement ages for San Jose police and San Jose
firefighters, San Jose's pension banafit in terms of percant of FAS is higher than every
agency on the Unions' list except San Diago. (Table in City Opening briaf, p. 24-25,
based on data In UX 3 and CX 37).

This is 0 because those plans use an age-based formula (CX 39), wheresas
San Jose does not. The Uniong marsly seek to gain tha 80% maximum without also
Imposing the “age-graded” component in the formula (which could requira employeas to
work longer to qualify for the maximum benafit), so that granting the 3%/80% formula
for San Jose would not make lts plan comparable 1o other 3%/80% plans, Evidence
providad in UX 18 fails to consider these diffarencas in formuta, Also, the few agencies
in that list gra nol representative of local agencies, but rather were selected becauss
they provided inflated sslarias which in tum inflates the final compeansation figure. This
exhibit assumes that all retirees in those selected agencies would qualify for all
ecompensation components when figuring FAS, whereas that is not necessarily true.

The City contends that the conglusion the Unions draw trom UX 18 is flawed.
The Urlons do not consider retirement formulas utllized by thase selected jurisdictions.
The “snanshol” of wags/benaflt levels currently used to determine FAS cannot support
projections as {o what relirees would receive at tima of retiremeny, since what in fact will
be n FAS in these Jurisdictions at time of retifement is unknown  The only probative
comparison is retiremant formutas, and Unions do not compare San Jose's formula to
the formulas used by these jurisdictions.

If the Unions believe that pension banefits are lowar than those received in
othar ggencias because of whatl is included in FAS, the City contends they shouid nave
proposed to ravisa that aspect of the formula to make FAS comparable, They have not
done 5o, so comparison of that factor ls frrelevant to tha issus of whether 3%/80%
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should be grantaed. Also, the Unions assume, in their caloulations showing refalive
value of final benefits, that every retiree in these other jurlsdictions would qualify for
ALL forms of pensionable compensation that go into FAS, which is a false assumption.

The City further notes that the Unions did not apply this reasoning concerning
FAS fo the jurisdictions it already presented as comparable in UX 3, so it must be
assumed similar calculation of *retirament compensation” would not show San Jose
lagging behind thesse agencies that gént 3%/80%.

The City claims that the satary survey of Santa Clara agancies in UX 16 (as
corracted in CX 52) is slanted and incomnpists, salecting only agencies thal are the
highost paying within the County, rather than all agencies in the County or the larger
Bay Area jurisdictions. To lilustrate, the City presented two salary surveys for
firefightars in nine Bay Area jurisdictions and police in 10 Bay Area agencies, which
show that San Jose compares favorably in terms of salary (its fire salacles being 5.72%

ahove the maan for the nine agencies, and its police salaries being 6.54% above the
mean for 10 agancies). (CX §3)

The 20 agencies that the City has relted on for comparison (10 iargest cities
combinad with 14 largest Bay Araa jurisdictions) are consistent wilh past comparisons
and comport with aditional comparahility criterion. An evaluation of the City's pension
formula, compared to the formula used in those comparable jurisdictions, shows that
the City's current pension formula is superior. Only 3 {San Diege, Alameda County énd
San Matag County) offer more than 75% of FAS. Furthemore, Johnson, using the San
Josa retirament plan actuary's predictions regarding retirement age, determined that
more than 5% of active San Jose safety parsonnel will be eligitle to retire with
unreduced benefit at age 50, 32% will be eligibla w/ 25 years of service baween agas
of 51 and 54, and 17% wili be eligible at age 55. At the age and vears of service when
the majority of San Joss safely employees ars axpacted to retirs, the current formula
ranks 30% ahova tha average of all other formulas of those 12 agencies, including
ihose which offer 3%/80% now. (CX 25, Johnson at RT {V, 32)

Furihar the City contends, by looking &t the percentage of FAS which the
pansion will be at age B0, or at age 55 wi 25 or 30 yaars of services, San Jose retirees
obtain a higher percentage of their FAS than the vast majority of contempararies in

comparabls agencies. If the theee retirament agelysars of service comparison paints
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are tied {ogether and weighted according to expected retitement eligibitity, the City

actuary Johnsan figures that San Jose's currant farmula ranks higher than any
comparable agency.

Specifically, comparing Alameda County, San Mateo County, Fresno, Los
Angeles, San Diego, San Francisco, (using currently open tiers which are {ess
benelicial ta ratirees than closed ters) and three PERS levels, San Jose's plan is
suparior in terms of percantage of FAS at three age comparison points {50, 55, 60).
{CX 25, p. 7). Interms of calculated "present value” of the presumed total retirement
benefit, San Jose's current plan ranks abova the average of those same agencies at
each of thrae retirement ages, ranking the highest at age 50, fifth at age 55, ang third
at age 60. But when "weighted” to combine all three ages to reflect the expecied
eligibllity, San Josa's currant plan has a higher present vatue than any of those
agencias. (CX 25, pp. 13-15; RT IV, Johnson's testimony.)

Anothar factor is that PERS local agencias are prohibited by statute (Gov. Code
21363) from exceeding the 2.5%/75% formula, meaning that no other cities than those
in the Unions' surveys (3 in the police, 1in the firefighters) can provide 3%/80%. Even
assuming legistation passes that would enable local PERS agencies to grant 3%/80%
(which is unlikaly glven falled prior attempts), futura changes are irrelevant to the
Charter requiremant that the arbitrators relate the award (o benefits now paid in
comparable agenclas, Also, even if legislation passed, the PERS formulz differs
{banefit varies by age, maximum COLAS differ, etc.), so that San Jose's formula

ramains superior at the ages when San Jose police and fire emplovees in fact will
retire,

Finally, based on "internal comparability” with ather San Jose employees, the
majority of City employees are in the Federated Plan, which is inferior (o the police and
fire Unions’ axisting pltan.

3. Arbilration Board conclusions on benafit comparisons

The above summary of Iha parties' evidence, and each side’s cnticiam of the
other party's evidence, makas it abundantly clear that there is a plathora of
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comparisons that can be mada. Both sides have accused the other of comparing
apples 1o oranges. Itis clear there is a lat of fruitin this basket.

The problem far the Arbitration Board is that there is no clear or compeliing
comparison that amerges from either party's evidance, so that it is not possible, based
on the recaord, 10 make a completaly accurate comparison of what benefits are providad
in San Jose and the comparalor agencies, sither those the City has usad, or those the
Unions have usad to show the prevalance of an 80% formula. Rather, many differing
comparisons can be made, as summenized above, some showing Ban Jose in a belter
light and others showing San Josa in a worse light,

For example, the City has shown that the 2.5%/75% formula exists in alt but
thraa of the 20 comparable agencies in lts combined list of fargest Cities and \arger Bay
Ared junisdictions. it also contends that, using historically average retirement ages for
San Jose polica gnd fire, the pansion benefils in terms of percent of FAS is highsr than

avary sgancy on the unions' list of those recelving an 3%/80% benefit, except the City
of San Disgo.

But the Unions have presented persuasive evidence that nelther the parcent of
FAS nor the existence of an 75% or 80% formula, wifl provids a tue measure of
pension banefits, bacause of vartations in how FAS is calcutated, so thal the "take-
homa” benefit, as it ware, can be (and currently is) less with & 3%/80% formuta in San
Jose than with 8 75% formula elsewhera. The City has nol been able to refute that
contention. Although if complains that the Unions' selacted only the highest paid
Jurisdictions within Santa Clara County to illustrata this point, the City has nat
rasponded with any evidenca to show that any different result would come if the same

calculations were made for the 17 agencies in its preferrad list of comparators that
provide the 2.5%/75% banefit.

Rather, the City has offered evidence that, based on “present vaiue” of the
benafit that San Jose police and fire personne! will racsive under the 2.5%/75% formula
(based on assumptions of expacted retirement age and-service, as discussed above),
San Jose's cumrant plan has & higher present value than several agencies (but o does
not include in this calculation alf 20 of the agencias in its prefarred lists of comparalors).
The Unions rasponded with ils own caleulation concerning expesiations regarding age

and service gl retiremenl. The Unions assatted that the average ageryears of service
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will bs §3/28.37, based on historlc experenca in San Jouss, rather than the projected
assumptions the City used for this argumeni, which further suppoas the Unions'
contention about average “lake-home® pansion, showling R currently is about 11%

higher for police and 8.5% highsr for firefighters in the salected Santa Clara agencies
compared to San Jose,

Thus, the evidence conceming comparability of the benafit itself provides
support for both parties’ positions.

¢, _Arbitration Board Conclusion on External Comparisons

The purpose of examining extarmal comparisens In interest arbitration, and
prasumably the reason the draflars of the Clty Charler included this as a primary
criterion, is to datarmine whathar the existing compensation level for City employees
lags behind that of comparable employeas, 8o as to justify an upward adjustment, Qr
gltamatively, whether the proposed imptovemant in a benafit would cause City

smployeas to excead compensation fevels for employeas parforming similar services
under comparable circumstances.

The barrage of comparizons, calcutations, projections and arguments which the
parties have offered hera does not provide compalling evidence thiat San Jose police
and fire are lagging significantly behind comparable employaes in terms of this
particular retirement benafit. But nelther does it show that granting the propesead
improvamant would put San Josa out of line with comparabie employees by granting

benefits that are significantly greater than the prevaliing standards, but rather would
merely improve San Jose's comparative standing.

For tha following reasons, the weight of this evidance does support ithe Unions'
canitantion that ratirament benefits recaived by other amployees perfarming simitar
sarvice justifias thelr demand for an 3%/80% formula:

(1) The 3%/80% benefit is not novel or innovative, but is implementad by three
of the 20 agenciss desmed to be comparable in size, demagraphics and lecation (San
Disgo, Alamada County and San Mateo County) for their safety service employees who
clearly provide simliar servicas undar comparable circumstances {0 San Jose police
and fire personnel. Of the univarse of all law enforcemant and fire suppression
pacsonnel in the state, approximately half have an 80% formula. There are
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approximately 27 agencies statewide, including 20 out of 53 counties plus thres
departments of the State of Califoria, that provide the 80% maxitnum bsanefit,
Although these agencias and thair employees are not simllar to San Josa (within the
maaning of the Charter provisian), tha differances in services rendered actually support
the Unions’ contention that San Jose safaty personne! often provide services under
more arduous circumstances than these non-comparable” employees, which in turn
supparts the Unions’ contention that San Jose's retiremeant benefit should be greater,
not igss, than that provided by thesa other agencies,

(2) The evidence doas not show that the current 2.5%/75% formula for San
Jase is comparable 1o the 2. 5%/76% formula employed in the 17 agencies with such a
pian to which the Clty compares jtself. The Unions have shown that San Jose filizes a
definition of FAS which results currently in a lower pension payment than in other local
agencies within Santa Clara County that aiso use the 2.5%/75% formula. The City has
not rabutted that with any evidence te show that, if a simllar comparison were run with
ite 17 comparable agencies with a 75% formula, the FAS components are the same as
in San Joss, or that take-homs pensions are comparable to San Jose’s. Instead, it has
presented evidence that the assumed ‘present value® of San Jose’s pension js greater
than for a selection of other agancies {however, not all of its 17 Camparator agancies
are included in this example). Whils that factor puts Gan Joze in a better comparative
fight, the Unions have shown that, in terms of what ratirees sae in &8 menthly pension,

San Josa retirees recelva less in a cash monthily pension under the current 75% plan
than will retiress in other 75% plans.

{3) The Unions have shown that, even if the 80% proposal were granted, San
Josa current take-homa monthly pensions would still remain below that received in
saveral jurisciictions with a 75% plan because of the differences in FAS. The City has
not rehutted that with svidence to show a contrary result, in either ths few local
egentias to which the Union has compared to llustrate this palnt (in UX 18), or in the
17 agencies with a 75% formuia to which tha City compares itself. Rather, the City has
contendad this “current” calculation of take-home benasfit may change over tima and

cannot he assumed 1o be accurate since both San Jose and other agencies may
change the definition of FAS.
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The City further ccntends that the Unians' remedy should have been to seek {0
negotiate a change in the definition of FAS baceuse itis that, not the maximum
percantage formula, that is causing the discrepancy with other 75% plans. But the
Unions electad to modify the "take-home” lavel of pension benefit by seeking an 80%
formula, rather than by tinkering with the dafinition of FAS, and it is that question that is
prasentad in arbitration. Changing FAS to remady the proven disparity is not a choice
before this Board,

(4} Of the half of all fire and law enforcement personnal statewide who do not
currently anjoy a 3%/80% benefit, most if not 8l are In PERS, thus, they are restrictad
by lagislation from obtalning an §0% plan.

Tha Charter's comparability criterion does not mean that an award must assure
that San Jesa conforms to the statutery PERS standard. Indeed, the existing San Jose
plaﬁ does not confarm. as the Unions have shown, since San Jose does not factor in
as many forms of compensation as do FERS Jurisdictions when calcutating pensionabia
salary. Nor, as the Cily has shown, does it conform to PERS in the formula used o
calculete pansion banefits, which for PERS is an “age-related” formula but for the City
is not, If the existing San Jose 2.5%/75% plan had been a mirror image of tha PERS
2.5%/75% plan, then a stronger case could be made under the comparability criterion
tor reiecting the Unions' proposal bacauss it would not kesep San Jose in line with the
haif of the safety service population that has a 2.5%/75% plan. But tha evidence
shows that the 2.6%/75% Is only one way in which the San Jose plan is similar to the

PERS plan, wheraas in other ways San Jose’s plan is differeni and in some ways less
beneficial to retirees.

(5) The Chartar's comparability critation does not require that any plan granted
by the Arbitration Board be one glready in existerice In & majority of comparable

- agancies or even for the majority of employees in the state performing similar services.

Of course, the more evidence that the key elements of a proposat are already in
existence in & significant proportion of comparable sgencies of for a significant number
of employees parforrning similar service would strangthen the Unions’ case (a grant a
comparsble benefit, under this Charter eriterion. But, the requirement that the Board
consider comparability evidenca means exactly that - consider and we igh such

-3
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avidance. |t does not mean that a benafit can be awarded only if it iz & "majonty”
banafit.

(8) The evidence of other public empioyers’ retirement plans provides support
for the Unions' contention that proposed improvement in the retirerment formula witl
ovarcome a situation wherein tha lake-homa benefit of San Jose's current 2.5%/75%
plan is measurably less than it s for other ampioyses with a 2.6%/75% plan, whereas
an 3%/00% fomuia would stil not cause San Jose police and fire to enjoy & superior

. refiremnert banefit in terms of take-home compensation, compared to other police and
fire parsonnet in comparable public agencles. Although the benefit will improve San
Jose's relative “standing” among other public employers, it will not cause San Jose o
axceed the benefit levels enjoyed by employess in comparable agancies performing
similar services. In reaching this conclusion, tha Board is aware that the present-vaiue
mathod of evaluating San Jose’s plan already puts it in 2 superior position, but the
Board places greater weight on the measure of the pension valus which the Individual
refirees sees in his or har monthiy benefit.

il st and Total Compensation

Since the Unions' proposal can be justified under the comparapility factor in the
Charter's mandate, the remaining considaration |5 whether it is justified given its cost
and in light of recant adjustments in total compensation for thesa and other city
amployees, as comparad to increases in the consumer price index,

The cost of granting the 3%/80% propasat is projected 1o be 1.92% of payrol.
The partlas aré notin dispute on this projection,

A. Union position on cost and total compensation
Tha Unions contend that, since the City is not raising an ability to pay defenss
to the 3%/30% propasal, and since the retirament plan has a surplus of $232 million in

current market value, which has resuited in a marked decline in the City's but not the

amployees’ contribution rate (and may result In the City stopping cortributions)

. the Ciy
can mest the cost of the 3%/60% praposal.
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They note that the CPI and racant pay increases, while appropriately considerad
by the Arbitration Board, are largely irrelevant since the Unions have met the criteria of
Charter Sec. 1111, that is, they have shown the City possesses the “ability to maet the
cost” of the 3%/B0% proposal, and that relevant retiremant benelits of exlernat
employess “performing similar servicas” surpass thase of San Jose’s police and
firgfighters, ’

Further, they contand the 1992 retirement snhancemeant should be given no
weight, given the {angth of tims since the City agreed to that benefit improvement, and
since the Unions agreed to it in exchange for a zero percant pay increase.

No eviderice supports the City's stated cencemn that granting the proposed
benefit would discouraga turmn-over, which It turn might negatively affect the City's
abillty to diversify its ranks through increased hiring opportunitias.

B. City position on cost and total compansation -

The City contends the high cost of the proposed 3%/80% benefit, cormbined
with tha recent cornpensation adjustments for these units, compel a conclusion that the
3%/80% proposal is not warrented, In suppont of its position, the City notes that;

(1} The CPI far this area Increased only 2.3% in 1986, compared to the 4%
salary increase for 1996-97, and tha fact that salaries have increased in the past five
years mora than has the CPI: a total 5-year increase in ares P! was 3.1% compared
to & 15% increase in police salary, and an 18% in fira salary. (CX 47,

(2) Other city bargaining units over the sama period have received salary
increases of less than 10% and have recalved no retiremant enhancements,

(3) Tha City has no recruitment/retention problems, quite the co ntrary, which
indicates no upward adjustment in benefits is warranted to altract or keep empioyees.

(4) Merely because the City has not claimed "inability o pay” does not mean the
benefit should be granted; rather, ability t¢ pay is a defanse to an otherwise justified
increase, and this increase Is not justified on any grounds.

(5} The cumrent good earnings performarnca of the retirement plan and the
related roduction in employer contribution rates does not mean that any bhenefit
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requested must be granted. The proper consideration is {he financiat condition of City,
not the financial condition of retirement fund.

{6) The positive performance of the plan can change. as evidence of other
jurisdictions demonstratas, but once vested, retirement hanafil cannot be reduced to
accommodate funding shortfalls, for which the City will be liable. So aporopriately it's
the Clty's contribution rate that is lowersd owing to any actuarial surplus in the fund
itself,

C. Arbitration Board's conclusion on ¢cost and total compensation

In traditional bargaining, total compensation (both pay and benefits) and non-
economic terms are weighsd in the balance when the parties attempt to negotiate new
contracttarms, Therefore, those factors must be considerad by the Arbitration Board
under Charter Sec. 1111, requiting consideration of "traditional factors® when deciding
whethar retirenant adiustments are warrantad. Furthermora, Union representatives
formally acknowledged that the rezent negotiated increases | in compensation would be
considerad by this Arbitration Board as part of the total compensation package when
considering proposed changes in retirement benefits (CX5,CX8).

Equity among bargaining units is a factor which amplaysrs consides when
negotiating compensation increases for a pacticular unit, and is, therefore, a factor

which this Board must also bear in mind in weighing the appropriateness of the parties'
propossals,

Tha evidenca of recent compensation adjustments for police and firefighters is
a8 tolicws: Both units negotiated a 4% salary increases in 1896-7 and in 1997-98.
Both units also negotiated increasss in uniform aliowance. (CX 7, CX 8, RT i, 118,
123). The last ratirement MOA in 1992 resuited In various enhancements, including &
lowsring of minimum age requiremant (from 55 to 50 w/ 25 years service), inclusion of

holiday pay in FAS calcutations, sick leave pay-out for retlreas, and s retiremeant
adjustment. (JLEx. 2, CX 32

The most compelling evidence the Unions have offered, to suppart their burdan
of persuasion, is that the benefit is not beyond the City's financial means. in light of its
admitied ability 1o pay, ang particularly in light of its reduced retirormant contritsution
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obligations prompted by the superior financial condition of the retirement plan. The
most compelling evidence the City has offered to rebut that evidence is that the
3%/80% proposal bears a very big prce tag, which simply sannot be justifled given the
recent substantial pay increases these two units have negotiated in their 1966-08
contracts.

IV, Arbitration Board's Conelusion and Award

Grant Unions’ final offer.

The Unions have borne thelr burden of parsuasion on this issue. The evidence
cencerning extemal comparisons, as detailad above, supports the Unions’ position that
the current 2.5%/75% formula does not provide a comparable benefit to that of other
2.5%(78% forrulas for employaes simitarly situated, granting the 3%/80% benefit
would not skew the comparison of San Jose's ratirement plan to thal of comparable
agencles, and finally, that the 3%/80% benefit is not unique, but is already enjoyad by
other employees who ate similady situated to San Jose's police and fire personnel, as
wall as by & significant number of safaty service pecsonnal whe arguably Have less
onarous working conditions.

The structurs for negotiating compensation in San Jose is unusual in {hat
negotiations, including arbitration for resolving impasses, separates pay and other
compansation elemants from retirement banefits. Thus, the parties are not able to
present as many options to the arbitration board for resolving bargaining impasses,
since the only components befare this board are retiramant Impravements.
Nonetheiess, this Board has glven due consideration to total compensalion avidenge to
determine whether this proposed enhancement to the ratirement should be granted in
addition to other compensation adjustments already achisved.

The Board concludss that the svidance concerming the cost of this proposal, the
leval of recant compensation adjustments comparad {¢.increases in the CPt, and the
bargainad-for cormpensation of other City employess is not sufficient to efeat the

conclusion that an Impravemant in retirement benefits is warranted by the extemai

comparisen evidence and by the ability of the Clty to meet the cos{ of the proposal.
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ISSUE 2: DROP Proposal

Uniong’ Final Offer:

A Deferrsd Retiremant Option Program ("DROP") will be implamanted effective
July 1, 1897, as described in detall in Exhibit A to the Unioas’ Final Offer.

City's Final Officer,

Since DROP was proposed by the Unions solsly as the funding mechanism for
BO% of final average salary, DROP should slzo not be awarded

The Unlons proposal 1s ta Institute a modification to the retirement plan,
permitting eligible employees to opt to participate for up to three years in a deferred
retiramant plan (DROP). The details, as outlinad ultimatsly in the Unions' final writien
offer, are not reiterated here, but are referred to in the context of the diseu ssion below
to the extent necessary to explain the parties' positions and the Board's determinations.

I._Scope of Arbitrability of DROP gmgoéai |

The arbltrability award issuad February 28, 1997, in this praceeding provided
that the DROP proposal was arbitrabla only because it was counter-offer to the City's
assartion that the 3%/80% propossl was too costly, a caunter-proposal which the
Unions averred would save enough monay ta pay fo a 3%/80% proposal, Therefore,
the threshold question for the Board is whather It will “save” money in the magnitude of
1.82% of payroll. If it will nat, then it is not a matter properly before Board, and Board
wilf not grant DROP regardless of any other consideration undes Charter criteria. ifitis
“cost-saving” then will be considered by othar Charter criteria and parties arguments as

to whethar it should ba granted as part of packags Including 3%/80% proposat, if that
proposal should ba grantad itsedf,

Board does nol accapt Union's framing of the issue, which is that, since the City
concades ability pay for the 3%/80% prapaosal, there is no nead to show that DROP
pays that proposal’s cost and that DROP Is a “stand-alone™ independent issue to be
acceptad on lts menits. DROP was allowad "on the table® under specified
circumstances, over the City's most stranuous objection, and the Unions will be held to
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their position that DROP was offerad salely because it would fund 3%7/80% and that it
was not a “new issue” introduced after declaration of impasse,

Therefore, tor the DROP proposal to be arbitrable, the evidence must show it is
more fike than not that DROF as praposed will be cost saving. Aad. to be granied, the
Union must show DROP is more likely than not to produce cost saving sufficient io
substantially offset estimated cost of the 39%/80% proposal, Le., 1.82% of payrall.

. The Parties’ evidence and position on cost of DROP

The Uniena‘cffer thrae reasons that DROP is more likely than not to result in the
raquisite cost savings to City through lower amployer contribution rates to plan {Union
Opening Brief, p. 22):

{1) For employees retiring on or bafore 30 years of service, the actuarial value
of the lump surn amployeas would get under DROP s legs than the actuarial vaiue of
the annulty undar either the 3%/80% or the curent 2.5%/75% retirament plan;

therefore, the contribution rates for the City will be less because they will be funding a
benafit of lasser value.

(2} Empioyaes will work longer, an estimated 1.8 years (on averaga), than thay
would without DROP, in order to maximize the lump sum they would accrue under
DROP. Tharefore, the City will have lowar contribution rates bacause the retiremant
systam will have longer to fund the same benefit (plus only interest 2amed during the
threa-yoar DROP period). (It is the “sarme banafit* the aempicyee would hava gotten |If
hel/she actually retired instead of entering DROP, bacause FAS and years of service
ars "frozen” as of tha date of DROP slaction.)

(3} 50% or mare of efigible employees wili elect DROP, which is the participation
tevel that will result in no net cost to the City for combined package of the 39%/80%
proposal and DROR.

The City does not refuta the Unlons' paint {n.

The City disagraes that eligible empioyees will work nearly 2 years Ienger in
arder to participate DROP. $o it contends that the Unions' point(2) is not true. Also, if
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smployses who do participate work more than 33 yaars, (i.e., stay on AFTER the
DROP period ends) the City cost begins going up again, offsetting any savings.

The City agrees that the Unions' point (3) would ba true {i.e., ao net cost if 50%
panticipate), but disagrees that 50% of employeas will in fact alect to do so.

So the question for the Arbitration Board |g whather to accept the Unions' points
{2) and (3).

A. Unien evidance and argument regarding employaes working longer under DROP

Unlen actuary Lowman "assumed” that employeas who elect DROP-would work
1.8 years iongar by assuming that all who sntered DROP would stay in for the full 3
yoars aliowad, unless they had to leave because of disability or death. Based on
ACTUARIAL ASSUMPTIONS ghout disability and death, that would result i an

© “avarage” increase of 1,8 years longer service than if thera s no DROP to entice them

fo stay on bayond their planned retirement date. (RT 1, 108-7, UX 1, p. 1€a, 18b) {l.e..
the Plan's current assumplions is that amployeas work an average of 4.5 years aflgs
first aligible to relire, 50 Unions project employees who elact DROP will work an
average of 6.3 years aftar fitst sligible to retire).

Unien DROP expen Sugarman testified to personal knowledge af experience
{na hard evidence offered) in existing DROP programs elsewhare, which indicates
employses do work longer under 8 DROP plan, thatis, in & S-yr DROP, employees
usually stey 3-4 yaars bayond their "normal” ratirement date. So he agread that

Lowman's assumption of 1.8 years in this proposed 3-yr DROP plan is reasonable
assumption. (RT I, 72 &t 8eq.)

From this avidencs, the Unions argue that those who (Under curant
axperience/assumptions) retire as soor as eligible, would be éncouraged 1o stay an
sverage of 1.6 vaars Jonger to accrua 8 DROP lump sum. Alse, those who ratire at 30
Years service (since they sarn no further pension benalits after 30 yiaars), would ba
ancouragad to work longer to gain the lump sum. Likewise, those who target their
retirement date based on when manthily retiremant Income rouches a certain amount
would be encouraged to stay on {o get the additionat lump sum. The Union rejects as
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unrealistic the City's contention that employees might cantinue to work after their DROP
period, although acknowledging that if they did, that would increase costs,

B. City evidence and argument regarding employees working longer under DROP,

In its actuarlal analysis of the DROP proposal (CX 15, tab 3), the City offered no
evidence regarding DROP experience elsewhere that would refute the Union's
assumptions or Sugaman's testimony about his gsneral knowiedge. Rather, the City
marely contended [.owman's assumptions are not reasonable, To illustrate the
unreasonableness of his assumption, the City uses his figures (UX1, 18a,b) to show he
is anticipating that, of those efigible o retire at age 50, instead of only 52 6% of them
still working at age 54 (the current experience), under DROP, he expects 84 1% o stilf
be working at 54, a decrease of 30.5% In the retirement rate for this group, For those
sligible to retire at 55, Lowman assumaes a 42.3'% decrease of thosa retiring within 4
years of their eligibie retirement date. The City contends this is too drastic a change in
employee behavior to be accepted as & reasonable assumnption.

The City offers its own expert's assumpticn as more reasonable: Employees
who would have retired at ages 50 to 52, but who delay te enter DROP és soon as
efigibie at age 50, would then retire at the end of their DROP patiod, which would ba
agae 53. That only adds one yaar to thelr service, not nearly two years that the Union
projects. (RT IV, 83, CX 15, P. 30). Thers is no evidence that a One-year extension of
service (City's estimate) would produce a sufficient reduction in the City's contribution
rates to produce the requisite savings. The City also points to a statement made by g
POA official that police officers are interested In early ratiremerit and would riat likety
work longar as a result of DROP., (RT i1, 103). The City alsa contends that if employees

continued to work after DROP period and postponed ratirement, that there would be an
added cost, not a savings.

C. Union evidence and argument regarding a 50% participation rate

The Unions'’ actuary based his “no nst cost” projection for (3%/80% combinad
with DROP) on an assumption that 50% of eligible employees would opt for DROP. He
acknowledged this was a "comfortable” guess, that no ena will know the actyaf
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participation rate until it happens. He noted that the Baitimare DROP gets 90%
participation, but acknowledged that plan has many “bells and whisties” that make it
more attraclive than the San Jose “strippad down" version. Since the San Jose plan Is

“unique,” he said thers is no pragmatic aevidence available of participation rates in any
similar plan. (RT 1, 200-01)

The reason for Lowman’s assumption is the perceivad attractiveness of fump
sum to retirees,. The Unions acknowledge that DRCOP has lower actuarial vajue for the
retiree than an annuity under the 3%/80% formuta, but dispute that employees will not
opt for DROP because of that lesser actuarial valie. They contend the difference in
value is approximately 4%, not a “significant” difference, and that a majority of
amployeas will ba more interested in the lump sum than in the probability of earning a

4% greater annuity if they do not take DROF and instead take the 3%/80% standard
retiremant.

D. City evidence and argument regarding a 50% participation rate,

The City notes there i3 no evidencs to support Lowman's 50% assumption,
hecausa there simply is no comparable plan from which to deducs exparignce. Itfinds
it unreasonabile to assume that a majority of eligible employees would take DROP since

it has a significantly lesser actuarial vaiue than a basic pension annuity under the
3%/B0% formula.

iH. Arhitration Board’s Conclusion and Award

Deny the Unions’ final offer.

For two reasons, the Unions have not met their burden of proving that adoeption
of the DROP program as proposed is more ftkely than not {0 produce savings of a
magnitude approximate to the cost of the 3%/80% propasal:

(1) The Unions cannot show it is more likely than not that participation in DROP
wauld meat the 50% “break even” level, since no comparable OROP plan exists from
which to daduce participation rates, and thare are incentives for amployees NOT to opt
for DROP as proposed (i.e., lesser true value of benefit to amployee},
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{2) The Unians cannot show it is moere likely than not that amployees will work
nearly two years bayond their *normal” retirament date, such as would significantly
reduce the amployar's contribution rates to engender cost savings, There is no
avidance that if they work approximately one year longer (the City's estimate of the
maximum effect), that would produce a significant raduction in the contribution rate,

The evidence indlcates it is quits likely that DROP would not be a cost item in
itself, that is, would ba cost-neutral, since it is likely many eligible employees would
elect DROP and their participation would have some effect in reducing City's
contribution rates, While the evidance shows a possibility, perhaps even a likalihood,
that the City might realize same savings, the Uniens must prove the likelihood of
savings sufficient to offset the cost of the 3%/80% proposal. The evidence of cost
savings is too specuiative to meet that burden. Merely to show that it is a cost-nautrat

benefit is not enough 1o warrant granting the proposal, becauss of condition on which
this proposal was atlowed to ba Included In this arbitration,®

| E 3: _Expanded Reciprocity Proposal

Unions' Final Offer

Fuil Reciprocity: Employses who became Plan Members prior to the effective
date of the reciprocity ordinance (i.e., September 13, 1994) may combine time
accried during prior employment witﬁ other agencies (which utiize PERS or
other reciprocal retirerent systems) with their length of service at San Jose for
the purpose of satisfying San Jose's requirements for policeffire service
retirament.

City's Final Offer:

The City opposes any modification in the current feciprocity benefit provided to
police and fira members.

® Because the proposal v sejected on this basis, it is for necessary for the Board to resolve the dispotes over whether
the proposal would produce 2 IRS problems or could be designed in a way that would comply with Charter
requiremients regarding eatio of cmployee/employer contsibutions, etc.,
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. Union evidancs and argument

While tha PERS "reciprocity” ordinance was being considared and befors it was
adoptad, the City and Unions both understood it would apply to past service of all
smplayeeas, not just those hired after the date of the ordinance. But when passed, the
ordinance did not cover existing employees. The cost to grant full reciprocity Is
astimated at 0.11% 10 0.33% of payroll, which is a negligible cost item (stipulated, RT
i, §1, UX 11B). Contrary to the City's clalm, the Unions’ final offar does not add a
‘new slemant” of extending {0 service in other “PERS reciprocal” systems; the proposal
adds no naw ratirament plans or systems te thase already coverad by the San Jose

Plan’s current reciprocily provision, since it already applies to both FERS and PERS
reciprocal systams {(RT HI, 182),

li. City evidance and argument

The evidence shows that other Jarge agencies with Independent plans like San
Juse do not offar full reciprocity. (Gurza, RT IV, 193-84), nor do "notmal comparator
agencies. The Unions have offered no evidencs of agencies that do offer full
reciprocity. The reciprodity in the ordinance is as defined by PERS, that is, not “full.”
(CX 43, 44, 45), The purpose of the ordinance is fo remove disincentivas for new
ermploysss to come to San Jose from PERS systems by assuring they would not foss
PERS service cradit; that purpose is not served by granting the banefit to amployeas
already here, There was no “agreement’ with Unions prior to ordinance passing to
grant “full” reciprocity. The cost, of up to ,33% of payroll, Is far from "negligible” {33%
of payroll is approximately $500,000), Also, the Unlons' final offer adds a praviausly
unmantionad component, to allow members to combine time at agencies which utilize
"PERS or other reciprocal retirermant systems.” That additional elemsnt should not be

consicdered by Board because it was not included in tha Unions proposals that wece
before the Board in the evidentiary hearing.

. ArbRration Board's Conclusion and Award

Dany the Unions’ final offer.
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The purposa of the ordinance was to enhance portabiiity of benefits to
gncourage employees from FERS systems (o come San Jose. That purpose is not
servad by extending the benafit to these slready amployed in San Jose. The ¢nly
purpase served Is one of intemal equity. that is, providing the same reciprocity benefit
for employsas already here as is provided under the ardinance of those employed after
its effactiva date. The purpose of the ordinance was glso to grant the same reciprocity
that PERS [tself does, but the Unions’ proposal would do more than the PERS plans do
in terms of recipracity. Under the Charter requiramant to consider comparable benefits
to similarly situatad employeses, there is no evidence to support this proposal. Also,
given the cost of this arbitration package which includes the 3%/80% propesal, ata
cost of 1.92% of payroll, thara is no justification for adding anothér cost item to lhe
gward,

ISSUE 4: Retiraa Madical Bapefits Proposals

Unions' fina! offer;

Retires Medical Benafits: Plan to pay 90% of lowest priced ptan, reliree pays
diffarance if elects higher cost plan, but with $100 cap en monthly premium with
Plan paying difference between $100 and actual cost of plan.

City's final offer:

increase the employee's benafit regarding payment of premiums for medical
insurance for future retirees to the 100% of the lowast plan option. The 100% of
the jowest priced plan aption is essentially as follows:
Premiums for medical insuranca coverage provided in the Police & Fire
Department Retirement Plan shall be paid as foliows:
{H The Retlrement Plan Shali pay that portion of the premium which
reprasents an amount aquivalent to the fowest of the premiums for single or
family madics! Insurance coverage for which the member or survivor is eligible
and in which he member or survivor envolis under Lhe provisions of the Palice &
Fire Department Retirement Plan, which is available to an empioyee of the City
at such tima as said premium is dua and owing.
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&) Mambears or Survivors Shall be required o pay that pottion of the
premium which represents the difference between the cost of the premium for
tha medical plan selectad by the emiployee of their survivors and the pocaion pakd
by the retirement Plan, Such premium 85 is required ¢ be paid by a member or
survivor shali be deducted from the aliowance payable to such member or

survivor under the Pollce & Fire Deparment Retirement Plan as provided in the
Municipal Code.

The ghove ianguage is ta he interpreted as has been interpreied by the City with regard
to Federated refirees.

|, Union evidetice and position

The City's praposal is actually more costly than Is the Unions’ proposal (0.06%
of payroll for the City's, compared to 0.04% for tha Unions'). The City proposal also -
forces ratiress living outside Kaiser-sarvice area 1o pay for "cadillac plan” from thair own
pocket, wheraas the Unions' proposal would aileviate that burden by facilitating their
ability to live outside the area without suffening an adverse financial impact.

if. Ciy evidence and position

While the City does not baliava that any cost tems are warranted, it has mada a
praposal, the cost of which is .08% of payroll, to provide future palice and fire retirees
the samea banafit as is currently provided to retirees in the Federation plan, in order to
provide internal consistency batween police, firefighters, and miscellaneous employees.
The Retirement Plan already offers betfter health care benefits than a significant
number of comparative Jurisdictions, and no comparabla agencies have a “$10Q cap”
component as proposad by Unions. Several plan options already exceed the $100 cap,
g0 the City would be rasponsible for any future increases, and employees would have
no disincanfive to opt for lower-priced plans. Once negotiated, the $100 cap would
bacome vestad and could nof be negotiated upward, There is no reason for retirees to
have a better benefit than active members.
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il Arbitration Board's Conciusions and Award
Grant City's final offer. ®

The Board notes that the City's proposal is, in itself, a benefit enhancement.
The cosl element is not dispositive, since the difference hatween estimated cost of
Unions' proposal and the City's proposal is negligible. Factors that make the City
proposal mare acceptable to the Board include the lack of evidence regarding
comparable banefits to that proposed by the Unions for similady siluated empioyeas,
internal consistency (i.e., parallel to Federated plan benefits and comparability te active
employees’ benafits), and the potential problsms with locking in a vested right to the
$100 cap, with a likely future cost impact.

ISSUE & Employes Assistance Proaram Proposal

{, Unions' final offer;

Employee Assistance Program ('EAP") for Retirees: Refirses shall receive the
same psychological counseling services enjoyad by aclive employees,
retroactive to the effective date of the agresmant,

il. City's final offer;

To provide to future refiress the sama Employse Assistance Program as is
providad to active swom mambars of the Police and Fire Departments.

lil. Arbitration Board's Conclusion:

Becausa of information that came to attention of the Board of Arbitration after
conclusion of the hearings and submission of post-hearing briefs, the Board has
datermined that EAP banafits for retirses are apparently not within the jurisdiction of the
Relrement Board to provide. Therefors, the Arbitration Board has determined that the
igsue is outside the jurisdiction of this Arbltration Board, which makes no award on the
pariies' proposals,

9 . . woo- . .
The inceease in contnbution rates Crused by this benefit enhaacementis to be calculated s that the Cuy

and the employees pay the cost of the crhancement on a 50:50 basis from the efecnve dute of the
enhzncement.
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The parties have agreed to grant the undersigaed neutral Arbitrator jurisdiction
over the parties’ efforts to negotiste & sida letter for a benefit extending EAP benefits to
refiraas,

ISRUE 6: Term of the Agreement and Fffective Date of Benetit Enhancements

I, Paries’ final offers and positlons

The Unions proposed a three-year term, from 2/4/1996 through 21311998, The
Unions also proposs that all benefit enhancemants ba retroactive to the eHective date
of the agreement, that is February of 1696,

The Cily proposes a four-year term, from 2/4/1998 through 2/3/200G, as being
conslistent with past practice of four-year agraements. The City has raised some
concems some terms boing made retroaciive lo Fabruary 1998,

il Arbitration Board's Conclusions and Award

The term of this agreement will be four years, effective February 4, 1906
thwough February 3, 2000.

This award Is consistant with the partiss’ past practice on duration of the
Retiremant MOA. The Unions haya presanted no reason to depad from the stalus quo
with regard to contract duration, Furtharmore, the Board notes ihat this contract will
grant substantial benefit enhancements, this impasse resolution process will not be
rasolved until nearly the end of the second yeac of the contract, and there are ne

"open” issues needing to be addressed, all of which militates agai
yaar contract duration.

nst a shorder, three-
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Retroactivity to Fabruary 1096 Is nat a ‘separate” issue, but rather has to do
with the effactiva date of tha benefit changes and enhancements  The Board has
considered various potential problemns with ‘refroactive” effect back to the effactive date
of the contract, and has determined that the fallowing effective dates wil apply to the
enhancements and changes ordered In this Award.

(1) The 3%/80% formula. The new banefit will be effeclive as of the February 4,
1998, effactive date of this MOA.

Tu afford the parties the opportunity to fully address the question of how to
covar the cost of making this benefil change retroactive from the date of this award to
the effactive date of the MOA, the Board retaing jurisdiction over this question in order
to receive argument and such evidence as may be necessary to support that argument
The City and the Unions are directad to submit arguments on {his question to the Board
of Arbitration, in a brisfing schedule to ha set by the Board. The Bosrd will issue g
supplemsntal award addressing this specific question,

(2) Medicai Banetits. For employees who refirad after the February 4, 1996,
effective date of this contract, the benefit enhancement is effeclive for prermiume paid
for coverage beginning on the first of montl following the date of this Award.

Tentative Agreemants

Prer to impassa, the parties had reached agreemant on two henefit issues.
They stipulated that the tenms of those agreements, as set out in Joint Exhibil 11, wers
te bs incorporated inte the Award, as follows:

L. Sutvivorshio Benefits

Survivorship benefits of persons ratired after the effective date of this
agreament shall be equal to 37-1/29, of the retireas final average salary; provided,
however, that If the ratirce has retired with tess than 20 years in this Plan but has
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aggregated his ar her years of membership in PERS with thosa in the City Pian to be

eligible to receive benefits from tha City Plan, survivarship benefits shall be equal to
1.875% x final avarage salary x years in City Plan,

The intent of this proposal is to calculate survivarship benefits tor persons
eligible for reciprocity who have lass than 20 years in the San Jose Plan using the
same method used for survivors of deferrad vested retirees, and avoid a survivor
receiving a greater benefit than the retiree. There is no acluarial impact on the
contribution rates for the employees or the City from this proposal.

i, Doartal Benefits

The Plan should be clarifled to ensure it retiree legibility for dental insurance
benefits is determined on the same basis as eligibliity for medical insurance benefits.

There is no actuarial impact on the contribution rates for the smplayees or the City from
this proposal,

Gost of Benefit Modifications

The parties alss reached tantative agreemant concarning the City's costs
associated with the ratirament banefit modifications that would result. The terms of that
agreament, in Joint Exhibit 11, is as follows: -

City costs associatad with retirement benefit modifications included in this
agreement for members of the units shail be explicitly recognized and consldered by
the parties and an arbitration board, as part of tha total compensation package being
provided to the units, in addition ta the other factors required by City Charler Sec. 1111
~{in its present form as o tha date of this Agreament), and any subsequant proceeding
{0 resolve disputes aver salarigs and other elements of compensatian,
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Total estimated City cost of banefit modifications spproved in this Tripartite
MQU, based on actuaral analyses, is § , ar 1,98 % of the

combined total compensation bases for both bargaining units.” The total estimated
amployes cost of banefit modifications approved in this Triparite MOU, based on
actuarial analyses, is $ . 0r .33% of the combined total of
compensation bases tor both bargaining units."

The parties will mutually request the Retirement Board to conduct an actuasial
study of the cost of these benefits and the changes in contributions rates of the City
and the employees necsssary to implemant these benetits, and will mutually request
the Retiramant Board to adopt the necassary contribution rate changes as 500N as
reasonably pessible,

' Jt. Bz, 9, Itelson's costing: 80% proposal is costed «t 1.92%, anet the medical beachit g LG, for torad
Cuty cost of 1.98%. No dollar figures weze provided 1o the Baard.

HJt Ex. 9, Ttelon's costing: 30% proposal is costed at 0.27% and the medica! benefr at LU, for 1oml
emplovee cost o€ 0.33%,
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Date;
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Bonhie G. Bogue, Neltral Arbitra@

(signafure page aftached)

Kenneth E. Heredia, Union Arbitrator

{Slapaturs page aflached)
Darrall Dearborn, City Arbitrator
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P concur and/or dissent to each issue, as foliows (sae separate Opirion

tssue I 3%/80% Proposal

Dissant: _ Assant: Z )/ 7

lssue 2: DROP Proposal

Dissent: Z'Z// : Assent; .

lssue 3: Expandad Reciprocity Proposai

Digsent Z ézz Assant;

lssue 4: Retiree Medical Benefils Proposat

Dissent; _,L[/ E Assent

fesue 5: Employee Assistance Proposal

Dissent; ! Assent; 57/ 'L/

lssua B: Term of Agreement and Effective Dates

{issant: Assent: Zf fz

Jewdeld E Hovato Oates 1/12/P7

Kenneth E. Heredia, Union Ambitator
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teoncur and/or dissent 1o sach issue, as follows (see separate Opinion anached),

tssue I 3%/B0% Preposal

Disgent: Vo Assent;

ssue 2: DROP Proposal

Dissent: Assent: v’

issue 3. Expanded Reciprocily Proposal

Dissent__ Assent: v

fssue 4. Retiree Medical Bensflts Proposal

Dissent; Assent 7

-
-

fssue & Employes Assistance Proposal

Dissent, Assent; -

lssue §: Term of Agreement and Effective Dates

Dissant: Assenk: v

QMQ’// @d/x&ﬂ« | Date /7

Dareell Dearbom, City Arbitrator
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QPINION

An Arbit;ation Board was convened pursuant to San Jose City Charter Section 1111,
when the City of San Jose and the International Association of Firefighters, Local 230, were
unable to reach agreement on the wages and terms and corditions of employment for a new
collective bargaining agreement. Arbitrator Jerilou H., Cossack was selected as the neutral
chairperson, Chief Trial Attorney Nora Frimann as the City-appointed member, and Union
President Randy Sekany as the Union-appointed member, The neutral chairperson was selected
from a list provided by the CALIFORNIA STATE MEDIATION AND CONCILIATION
SERVICE.

At the outset of the proceedings, depending on exactly how one counted, there were
between 36 and 39 outstanding unresoived issues, Hearings were heid in San Jose, California, on
November 20 and 21, December 4, 5 and 6, 2006, January 3, 4 and 5 and February &, 2007,
interspersed among the formal hearing dates were several mediation sessions which resulted in
the withdrawal of some proposals and achievement of tentative 5greemems on severe] others.'
Both parties had full opportunity to present documentary and testimonial evidence and to
examine and cross-examine witnesses. There remained 30 outstanding issues at the close of the
~ formal evidentiary proceedings.

On February 13, 2007 both parties submitied their final proposals on the issues in dispute.
Ou March 22, 2007, upon receipt of hoth briefs, this tmatter was taken under consideration. The

final proposats of the parties as submitted were identical on two issues: lssue 4, EMT Pay, and

Tentalive agreements were reachad concerning Article 26.1,2 (Sick Leave Usage), Article
28.6 (Empioyee Paid Plan Changes for Retirees), Article 29.5 (Hydrant Marker
Maintenance), Article 37.2 (Wellness/Fitness Pregram Labor Management Commiliee),

Article 40 (Substance Abuse Program), Article | (Term), and Articles 31.1 and 31.2
(Bereavemen! Leave).

tod



Issue 6, Holiday in Lieu Pay. Prior to the completion of the Arbitration Board (hereafter Board)
deliberations, the parties were able to reach accord on two additional issues: Issue 21, Establish

Labor Management Committee or DROP; and Issue 8, Support Paramedics. There remain 26

issues in dispute,

The Charter

San Jose City Charter Section 1111 governs these proceedings. It states, in pertinent part,

At the conclusion of the arbitration- hearings, the Arbitration Board shal)
direct each of the parties to submit, within such time fimit as the Board
may establish, a last offer of settiement on each of the issues in dispute.
The Arbitration Board shall decide each issue by majority vote by
selecting whichever last offer of settiement on that issue it finds most
nearly conforms with those factors traditionally taken into consideration in
the determination of wages, hours, and other terms and conditions of
public and private employment, including, but not limited to, changes in
the average consumer price index for goods and services, the wages,
hours, and other terms and conditions of employment of other employees
performing similar services, and the financial condition of the City and its
ability to meet the cost of the award.

After reaching a decision, the Arbitration Board shall mail or otherwise
deliver a true copy of its decision to the parties. The decision of the
Arbitration Board shall not be publicly disclosed and shali not be binding
until ten (10) days after it is delivér;d to the parties. During that ten-day
period the parties may meet privately, attempl to resolve their differences,
and by mutual agreement amend or modify any of the decisions of the
Arbitration Board. At the conclusion of the ten-day peried, which may be
extended by mutual agreement between the parties, the decision of the
Arbitration Board together with any amerdments or modifications agreed
io by the parties shail be publicty disciosed and shall be binding upon the
parties.

Preliminary Statement
Charter Section 1111 provides general guidance to the Board in its evaluation of the
various propesals submitted for resolution, but expresses no preference for one factor over
another. It invites the Board to consider, among other things, comparisons between other groups

of employees who perform similar services. Generally when making such comparisons,



arbitrators took to exiernal comparisons between other jurisdictions and internal comparisons
within an employer's own workforce,

Each party in these proceedings has proposed external comparison with other groups. The
Union has focused primarily on what is known as the "Big Bay Four," consisting, in addition to
the City of San Jose, of the City of Oakland, the City and County of San Francisco, and the
County of Contra Costa. The Union also looks to other departments in Santa Clara County which
serve populations greater than 100,000, i.e., Santa Clara City and Santa Clara County. The Union
insists that only these jurisdictions have a sufficient population and significantly complex duties
to warrant comparison. The Union also insists jurisdictions in southern California are not
appropriately comparable because economic and demographic factors differ substantially
between northern and southern California,

The Employer, on the other hand, does not dispute the relevance of the "Big Bay Four,”
but insiéis fhat universe is too small to provide valid comparables and the appropriate
comparison must include jurisdictions geographically proximate to San Jose, or; alternatively,
other purisdictions threughout the state with ;imilan' service populations, The Employer raises the
same objections to the Union's second proffered comparablc universe consisting of the two
Jjurisdictions in Santa Clara county serving poputations of more than 100.000.

As arbitrators Bogue, Brand and Goldberg befare me have opined, there is no completely
comparabls universe. As will be maore fully discussed below with respect to specific matters in
dispute. one must balance the dictates of the competing universes with respect to the imperatives

of the Bsue under discussion.

By and large, both parties agree the appropriate group for internal comparison is the San

Jose police force.



Neither party here has placed any emphasis on changes in the consumer price index (CP1)
for goods and services. The wage propasals of both parties exceed changes in the CPI, although
the City's proposals are closer than those of the Union.

While the City has not claimed it is unable to pay for the wage and benefit increases

sought by the Union, it does contend that they would necessarily curtail the City's ability to fund

other programs. The City points to program and staff reductions which oecurred following the

"dot com bust" and its desire to take advantage of its gradually improving economic condition to
make restorations. The Union acknowledges the negative effect of the "dot com bust” on City
coffers, but points to substantial ang continuing improvement in the City's financial status.

The Charter also requires the Board to select the last offer of one party or the other, The
Board cannot modify either party's last offer, nor may the Board devise its own solution to the
particular matter in &ispute. Thus, while the Board ﬁnay ot think either offer is very desirable, it
must select one or the other. The party seeking change in the status quo bears the burden of proof
and persuasion,

The various proposals submitted in these proceedings fall into four general categorics:
compensation. health insurance, retirement, and operalions. The discussion which follows will

address the proposals submitted in each category.

Discussion

Category 1: Compensation

ISSUE 1: GENERAL WAGE INCREASE (Article 5.1)
City Proposal

Effective June-25:-2000 July 3, 2005, all persons représe nted by the IAFF shall recejve a

wage increase of %%mH—speei&HmﬁméjusHﬂeﬂ%eﬁM%rﬁMmas&eﬁm
L5 %, '




Effective June-24-2001 Julv 2, 2006, all persons represented by the LA FF shall receive a
wage increase of 6% speeitra ke adl X : .

530%. N

Effective June-23-3002 Julv 1, 2007, all persons represented by the JAFF shali receive »
wage increase of i -ad} . ;

2.70%.

-
0

Effective June 29, 2008, all persops represented by the IAFF shall recejve 8 wage

increase of 3.75%

Any general wage increase during the term of the MOU will be reduced by fhe cogt of
any addjtional premiym pay for Special Opesations effective on or after the first pay

period of that fiscal year, :

The wage increases : are approximate in accordance with
current City of San Jose payrol} tables, Salary ranges are attached hereto.

ion al

Effective Juse-25:-2000 luly 32005, all persons represented by the 1AFF shall receive g

wage increase of 6%-and-a-speeial-marketndjustment-of 2-4% for
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}.5%.

wage increase of 6%
3:.1%.

Effective June-23-2002-Jyly ¥, 2007, ail persons represented by the IAFF shall receive a
wage increase of 6%-s et diustment-of-1-0% atotal-in o

5.7%.

Effective June-24:-2004 July 2. 2006. ajl persons represented by the JAFF shall racejve a

B

Effective July 1, 2008, all persons represented by the JAFF shall receive a wave increase
equal 1o the greater of 5% or the averace of the increases in hourly compensation that are
gffective during the period from duly |, 2007 through the first payroll period of Fiscal
Y.ear 2008-2009 for the top step firefighter rank for firefighters employed by Qakland.
San. Franciseo and Contra Casta County as expressed on a cost per_hour basis, Cost per
hour basis wilt be defined and calculated as follows: g)| cash compensation received for
the first pay period of July, 2008, including, but not limited to. (1) base monthiv salary.
(2) uniform allowance, (3} holiday pay, (4) EMT pav. {3) Emplovee Paid Member
Contribution (EPMC) for emplovee's pension, (6) FLSA pav rzceived for regulatly
scheduled work, and (7} anv other compensation for reenlarly schednle work as shown

and calculated i Union Exhibit 5A and 5D attached hereto, divided by hours worked
{i.e. scheduied hours less vacation hours).




Hay sdosa-pays - Salary ranges are attached hereto as “Exhibit 1, 11,
and [11", - ’

Positions of the Parties

The Citv. The Citif has a longstanding history of using two survey universes: Bay Area
jurisdictions “'ith a population of over 100,000 and the 10 Larsest California Cities. These
survey universes strongly reflect the City's labor marker.

The Unjon's Santa Clara County universe is different than any of the universes the Union
has used in the past and lacks a fogical basis, This is the first time the Union has presented a two-
Jurisdiction Santa Clara County universe and, as such, suffers the fatal flaw of inadequate sample
size. Similarly, the Unior's “Big Bay Four” survey is too small to be of value, While the City
agrees with the Union that the three largest fire protection agencies in Northern California - San
Francisco, Oakiand, and Contra Costa Cﬁunty - are appropriate comparabl‘es, the small number
of survey agencies makes this universe significantly susceptible to corruption by survey agencies
which are markedly different than the others in the survey. The Union's "cost per hour"
methodology fails to accurately reflect the actual cost per hour worked and omits a number of
factors which are extremely important to the cost per hour methodology developed by the
Deparzment of Labor.

The long term effects of the "dot com bust” continue to negatively impact the City's
ability to deliver services to its residents. Personnel costs make up approximately sixty percent of
the City's general fund expenditures. To deal with the budget problems, the City found it
necessary 1o take steps to cut personnel costs, including a hiring freeze, cutting 49 full-time
equivalent positions, implementing unpaid furloughs, and limiting the growth of personnel

expenses in both wages and benefits. 1n addition, the City cul significant services, including



fibrary hours, Community Center programs and services. park maintenance, and public works

and streets repairs and maintenance. During this time, firefighter wages have significantly
exceeded the growth of the General Fund over the term of the expired contract, Morsover, unlike

every other City department, inctuding the Police Department, the Fire Depariment has

experienced job growth, adding 19 positions.

A one percent increase in wages for the firefighter group is aporoximately $900,000.
Every one percent increase in firefighter compensation is equivalent to seven bargaining unit
positions.

Changes in the Consumer Price Index for goods and services is a factor specifically

enumerated in Charter Section 11141, During difficult financial times, firefighter wages have

significantly exceeded the growth of.the CPL Since the 1996-1997 fiscal year, the CPI has risen
an average of 3.4% per year. Although both the City and Union proposals exceed anticipated CP)
changes, the City's proposal is far closer than that of the Union.

Recruitment and retention data are factors “"traditionally taken into consideration in the
determination of wages, hours, and other terms and conditions of public and private
employment.” In a recruitment for firefighters in 2006, over 3,000 people applied for 30
avajlable positions. Fifty-four percent of the applicants werz from outside the Bay Area, Almost
all employess workltheir entire carser for the San Jose Fire Department,

The retroactive 7/2/06 wage increase establishes "status quo™ with firefighter top step

base wages (including EMT and Holiday in Lieu pay) of $97,443.35, which places San Jose

firefighters above the average in total cash compensation for every historic survey presented in

this arbitration. The City’s propesal for 2007-2008 and 2008-2009 would result in a compounded



increase of 9.66 parcent. The Union's proposal for 2007-2008 and 2008-2009 would resolt ina

compounded increase of at Jeast | 0,99 percent.

The Union's salary formula is extremely problematic: It establishes the tmplication of

Ongoing status quo; it establishes g comparabifity universe (*Big Bay Four") to which the parties
have never agreed; it utilizes a modified "cost per hous” approach which fails t6¢ include
substantial cost factors for any organization (all measured by the DOL), including retirement
benefits, health benefits, non-reguiarly sahéduled overtime, and sick feave; it abandons the idea
of a compensatioh survey for a survey limited 10 wage increases: it ignores the substantial 5.7
percent wage increase for bargaining unit members effective July 2, 2007; and it is flawed in that

it will capture two (2) wage increases for the survey cities {one in July of 2007 and the second in

the "first payroll pericd” of the 2008-2009 fiscal year).

The Unjon. The Union's compensation proposals rely on comparisans 1o the "Big Bay
Four" departments and the only other departments in Santa Clara County that, like San Jose,
serve populations greater than 100,000. They have been expressly approved in prior interest
arbitrations granting the Union's wage propesals by Arbitrator Brand in 1991 and Arbitrator
Goidberg in 1994, Both Arbitrators Brand and Goldberg a!slo rejected the relevance of the
consumer price index because the parties themselves have historically placed little, if any,
emphasis on this factor in determinin 8 the appropriale wage incréase and wages of firefighters in
other jurisdictions were similarly derived without any correlation to this index,

Negotiating directly with then-Mayor Ron Gonzales in 2002, the Union consummated a
three year confract for base wage increases totaling 23.4 percent. The Union attained an
important market position on a cost-per-hour-worked basis as of the last salary increase effective

July 2002: San Jose was ranked third out of the four farge depariments, and only 2.8 percent



behind the average compensation per hour worked by firefighters in the Big Bay Four; and San

Jose was ranked thisd out all other departments in Santa Clara County, and only 2.52 percem

behind the average compensation of the only other two departments, Santa Clarg City and Santa

Clara County, serving a population of over 100,060,

The Union's proposal not only “backloads™ the contract, but more importantly, guarantees

that in the final year of the 64 month agreement there will be no slippage in the position of San

Jose firefighters vis-a-vis the Big Bay Four. This is éspecially true where, even under the Union's

propoesal effective January 2007, San Jose firefi ghters’ compensation still trails the average of the

agencies in the two comparable universes.

The City's proposal to reduce the bagie wage increase by the cost of the specialty

operations pay is both unjustified and insidious. It is unjustified because no other bargaini ng unit,

especially the POA, offsets the premium assignment pay against the base wage. |t is insidious

because it exposes the City's unvarnished contempt of the bargaining proeess.
Discussion
The proposals of the parties are identical except for the last year. The Union proposes a

radically different method for determining wage rates in that final year than the parties have ever

before employed. It would tie the wage rate for San Jose's firefighters to those of the City of

Oakiand, the City and County of San Francisco, and Contra Costa County. It would establish a

formula. As Arbitrators Brand and Goldberg before me have held. the greater the change the

greater is the burden of proof to jusiify it.

While certainly the City of Oakland, the City and County of San Francisco, and Contra

Costa County are refevant comparables, and have been used as such by the parties in the past,

they have never been awarded the status of exclusive comparables by either the parties or prior



arbitrators. More significant, however, is the Injection of a fixed formula into the Wage process,

While it Is true contractual survey formutas are faily common and to be found in many Bay'

Area firefighter labor agreements, there is no evidence of indication such formulae were imposed

through arbitration rather than being embraced by the parties themselves. Nor is there any

evidence the formula proposed by the Union is similar to that of any other jurisdiction. In fact,

the Union's formula omils factors traditionally considered relevant in that compuiation, such ag
heaith insurance and pension costs used by the Department of Labor;

Even though the City's proposal to reduce the general wage increase by the cost of any
additional Special Operations premium is short-sighted and not supported by any internal or

external comparison, it is not sufficiently egregious to require acceptance of the Union's proposal

on the general wage increase, The City's proposat is adopted.
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- ISSUE 2: WORKWEEK REDUCTION PAY!WORKWEE_K COMPARABILITY
{Article 14.11.1)

City Proposal

Status quo. (Line personne) curreatly work an average of 56 hours per week and recejve
pay for 56 hours.)




Union Proposal

Effective January 1. 2007 the workweek of the fire sunpression shall be reduced to the

average workweek of fire suppression in San Francisco, Qakland and Contra Costa
County,

Inliey of the workweek reguired above, for each biweekly pav period the City shall

tompensate each emplovee working a 56 hour work scheduie eight (8) houre of pav af the

emplovee’s hourly rate based upon a 52 hour work schedule (... emplovee’s base annual
salary, excluding premium pavs, divided bv 2704 hours),

This pay ghali be deemed to satisfy the Citv's obligation for FLSA premium pav in each
of the curreny FLSA cycles,

Those employees assioned to a AD-hour workweek shall receive in addition 1o reeular

salary an amount equivalent to the percentage ingrease provided hergin to a 56-hour
workweek employee.

Non-FLSA overtime shall be paid hased npon a 52-hour workweek hotrly rate, byt shall

include all premiums that are currently indgded in_the 56-hour workweek hourly
overtime rate of pay.

Positions of the Parties

The City. The 56 hour workweek is the most common workweek in California, The City

of Oakland and the City and County of San Francisco are the endy two California fire agencies
any wi.mcss identified as having a different workweek.

Under the Union's proposal, San Jose firefighters would continue to work an average 56
hours per week but would have their salary converted to app!y. to an average of 52 hours per
week and then be paid an additonal four hours per week of straight time. This would result in an
increase of 5.3% for 56 hour employees who wouid. continue to work an average of 56 hours per
week and 8 7.7% increase for 40 hour employees who would continue to work 40 hours per
week.

The Union has failed to demonstrate that its proposal would actually offset the City's

FLSA hability. FLSA requires the City to pay overtima for hours worked in excess of 53 per



week or 212 in a 28 day work periad. The Union proposes that under jis proposal the City can

Stop paying overtime for regutarly schedule hours worked in excess of 53. It is nor clear how this
would work. According 1o the Union, its propesal would lead to an increase in the empioyee's
pay by either $.3% or 7.7%. In any normal siteation. that wouid tead 10 an increase in the

employee's regular rate of pay for FLSA purposes,

Given that the City's wage proposal already execeeds CPI in the last two vears of the

agreement, the Union's proposal would simply push wage increases that much further above CP.

Comparability does not support an increase based on the 52 hour workweek assumption;

Oakland and San Francisco are the outliers whose impact on the Union's three-jurisdiction is
exaggerated by the very small sgmpie size.

An increase of 1% in firefighter pay equates to seven positions. Since this proposal has a
cost of up to 7.7% of salary, the proposal is the equivalent of neasty 54 positions,

This proposal should be rejected and the City's proposal of status quo should prevail.

The Union, Firefighters in San Jose work 56 hours per week. Firefighters in the Big Bay

Four universe work, on average, 52 hours per week. The cost of this proposal is offset by the

average current cost of the Fair Labor Standards Act (FLSA) premium pay eamed as a result of

regularly scheduied hours.

Under FLSA, firefighters who work more than 53 hours per week are entitled to extra

half-time pay for each hour worked beyond 53. A firefighter who works 56 hours per week

receives three hours of pay at half the hourly ratz (or 1.5 hours of strasght time pay) as FLSA
premium pay. If firefighters worked every weck of every year on a 56 hour workweek, FLSA

premium pay would equal approximately 2.67% of salary.

Under Section 7(k) of FLSA regulations:



{1} Cities may establish a work period of 7 to 28 days. In San Jose, the FLSA
work period is 28 days. Once the work period has been established, the employer is required to
pay FLSA premium pay for all hours worked in excess of the apphcable “floor” in the designated
work period. There does not have to be any relationship between the designated work period
adopted by the employer and the traditionat work schedule of employees.

{2) For a designated 28-day work cycle, FLSA premium pay is incurred after 212
hours of work. San Jose firefighters do not work consistently more than 212 houss in every 28-
day FLSA cycle due to vacation, sick leave, or job-incurred disability leave. San Jose firefighters
receive, on average, 1.3-1.5% of bage pay in FLSA premium pay, or $114 per month.

The Union's workweek comparability proposal would result -in a firefighter receiving

$575 per month, or approximately 5.3% of base pay for continuing to work a 56 hour workweek.

All current scheduling practices would remain in place.

Di .

This proposal by the Union is a unique and creative way in which to view the world in
order to support a wage increase.? The collective bargaining process itself offers multiple
opportunities 1o explore different appraaches and methods. However, as Arbitrator Brand aptly
observed in his 1991 OpiniAon, "[ast offer interest arbitration is not an innovative process.” The
appropriate place for innovation is through bargaining itsetf, where the paities are able to explore

the ramifications of their actions and measure the risks of a new approach against the anticipated

rewards.

* Union witness Randall Hudgins tesiified that aithaugh he knew of no other agency in

California with a program like that proposed by the Union, he belicved in the early to mid-
1990's Oakland firefighters retained the 52-hour rate but agreed, through collective
bargaining, to work 8.7 shifts at straighi time.
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San Jose firefighters work a 56 hour week, as do most firefighters throughout the state.
As the Union points out, firefighters in the City and County of San Frantisco, however, work a
48 hour week and those in the City of Oakland work a 52 hour week, The result is that San Jose
firefighters necessarily earn Jess than those of Qakland and San Francisco on a per hour basis,
That alone cannot justify imposing a system of wage determination on San Jose which so
dramatically departs from the norm. The Union's proposal also would compel a defined universe
consisting solely of the "Big Bay Four,” a universe never agreed ta by the City and never
considered as the exclusive comparable by any Arbitration Board confronted with the qucsﬁon.

For these reasons the City's proposalprevails,
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ISSUE 3: TERRORISM/ANTITERRORISM PAY {Article 5.1.1 ).
City Proposal:

Status quo.

Union Proposal;

Effective July 1, 2006, all persons represented by the 1AFF shall receive a4 waoe increase
of 2.0% for antitersorism training. This shall be pensionable.

Positions of the Parties

The City. San Jose firefighters are not involved in anti-terrorism activities and do not

receive any anti-ierrorism fraining. The Union's proposal is retroactive 1o Juiy 1, 2006, despite



the fact the San Jose firefighters do not currently receive any anti-terrorism training. None of the

documents introduced by the Union create new duties or responsibilities for San Josc firefighters

and none create any kind of anti-terrorism training referenced in the proposal.

The anti-terrorism training pay received by San Jose Police has specific procedures and

mandatory annual training, It was in response 10 hi gher than anticipated wage increases granisd

to the firefighters after the POA had setiled irs contract.

Given that the City's wage proposal already exceeds CPI in the last two years of the
agreement, the Union's proposal would simply push wage increases that much further above CPL
The proposal would push the wage increase of firefi ghters to a compound 7.8% increase in 2006.

Of the 16 agencies surveyed by the parties, only San Francisco receives terrorism training
pay, which is for terrorism response and not for anti-terrorism training. San Francisco has long
agreed to "parity” between its police officers and firefi ghters. San Francisco firefighters have this
benefit only because San Jose police officers received it severa) years ago.

There is no _}ustiﬁcation for a 2% increase retroactive to July 1, 2006 for anti-terrorism
training San Jose firefighters have not had and will not take. The preposal has an ongoing cost of
approximately $2.2 miilion and is the equivalent of 14 bargaining unit positions. It is simply not
justified.

Ihe Union. The 2.0% anti-terrorism pay proposal is fess costly than a 2.0% base wazse
increase because it does not drive roll-up pay enhancements like overtime. 1t provides additional
pensionable compensation without increasing the overtime rate. It is not added to the base wage.

The proposal is justified because an additional 2.0% of compensation must be granted in

order for San Jose firefighters to regain theis market position vis-a-vis the two comparable

unjverses,

6



As a "targsted city” San Jose firefighters receive additional training and bear additiona!
work burdens due to identified terrorist security threats. For this increase in anti-terrosism
readiness respensibilities, San Francisco firefighters receive an addition 1.0% of base pay. San

Jose police officers receive additional anti-terrorism compensation equal to 5.0% of base pay.

Discussion

The initial references to this proposal entitted it "Terrorism Response Training Pay."
{See note on Union Exhibit 5.) The final proposal is entitied *Terrorism/Antiterrorism Pay." The
initial title more accerately reflects the documentary evidence inirodu_ced in support of #, iz,
Union Exhibits 21, 22, 23, 24 and 25.

Fire Department personnel were mandated to take training in addition to that required of
all public employees by the Office of Homeland Security. All Battalion Chiefs and selected
Captains were required to take the 27 hour Incident Command {CS-300 and 24 hour 1CS-400
cia_sses (Special Bulletin #2592, dated Jupe 14, 2006). Both were funded by Homeland Security
funds. ANl personnel were required to complete the National Incident Management System
(NIMS} introductory 15-700 training Icourse {Special Bu-iiaiin #90, dated October 4, 2005). The
course itself was 1o be completed online in one to one and one-hatf hours; the test was o
completed in hard copy and mailed to the Trajning Division. All personnel were required 1o
complete the NIMS 1C5-200 training course (Special Bulletin #296, dated June 26, 2006), The
course itscll was to be completed online in one and one-half to two hours; the test was to be
completed in hard copy and mailed to the Training Division. Ali Battalion Chiefs and above and
Senior Dispalchers and above and all those on the Battalion Chiefs promotional list were
directed to complete NIMS 15-800 course (Special Bulletin #297, dated June 26, 2006). The

cousse itselt was to be completed online in two to two and one-half hours, the test was to be



completed in hard copy and mailed to the Training Division. All uniform persannel were

required to take three and onc-half hours of Seldom Used Skills training (Special Bulletin #45,

dated August 25, 2006).

Awarding the Union's proposal would undao the inequity resulting from the adopted City
proposal which reduced the 2007 wage increase by the amount of the cost of any increase in
Special Operations pay. As previously stated, that }eduction is not supported by any internal or
external comparison. A premium for nequisition of added skills and training to combat the very

real threat of terrorist attack, on the other hand, is supported by internal comparison with the

premium paid San Jose palice and by external comparisen with the premium paid San Francisco

firefighters. The Union's proposal is adyed.
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ISSUE 4: EMERGENCY MEDICAL TECHNICIAN (EMT) PAY {Article 5.3}

The parties are in agreement that the status quo should prevail,
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ISSUE 5: LONGEVITY PAY (Article 5] 23

Citv Propesal -

Status que.

Union Proposal

Effective January 1, 2008 all persons with more than twenty (20) vears of service shall

receive a base pay increase equivalent to five and one-quarter percent (3.25%) of the
eligible emplovee's base rate.

Positions of the Parties

The City. The Union presented no cvidence in the arbitration hearings to support its

longevity pay proposal. The proposal is unclear, since there is no definition of "years of service,”

which could refer to years of City service, years of bargaining unit service, or even years of

service with a reciprocal agency. There has been no showing of an operational need for longevity

pay, which is traditionally used to provide an incentive for employees 10 work longer, San Jose
has no retention problem, The average bargaining unit member reties at age 36 1/2 with more
than 29 years of service. Lon gevily pay was presented as a “placeholder” for the pension issue
and i3 not supported by either party's proposal on pension, since both parties have proposed

retirement formulae with 90% maximum benefits. The City's wage proposal already provides

wages significantly in excess of any anticipated CPl increases. There is no evidence any

comparable agency pays longzvity pay. The cost of this broposal is unclear,

The Union, If the arbitrator is persuaded to award the City's proposal on the "Back 40"
retirement proposal, fairness dictates adoption of the Union’s proposal for longevity pay for
several reasons. Fisst, the "Back 40" formula does not match the relative benefi percentages at
equal years of service und;zr the universal market standard offered by CalPERS. This proposal

cloges the gap in an employee's accrual rate between the "Back 40" proposal and the CalPERS




industry standard. Second, fongevity pay will encourage employees to work longer by increasing

pey and retirement benefits based on longer years of service. Third, the cost is minimal. City

actuary John Bartel declared that implementation of the fongevity pay proposal would increase

the City's contribution rate by only 1.11 to 1.21%. Awarding the City's "Back 40” benefiy

formula (costed by Plan actuary Segat at 3.32%) with the Union's longevity pay propesal would

generate a pension benefit with accrual rates closer to the market at a combined increase to the

City's contribution rate of 4.53%.

Discussion

For many years the parties have adopted -a stand alone retirement plan and have decided
not to be part of CalPERS. While benefit enhancements have occurred over the years as
CaJPERS benefits have increased, the San Jose system has never exactly mirrored CalPERS.

As the City points out, longevity pay is traditionally used to provide an incentive for
employees to work longer. The evidence establishes San Jose fires; ghters, on the average, work
more than 29 years. The effect of granting the Unions longevity pay proposal would be to
increase the retirement payout to close to 95 percent for most everyone. That payout is
substantially more than that received under CalPERS or any other jurisdiction and is not

Justified. The City's proposal is adopted,
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ISSUE 6: HOLIDAY IN LIEU PAY (Article 24.2)

The parties have agreed the stytyé quo showld prevail.
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ISSUE 7: SPECTAL OPERATIONS PAY (Articles 5.2 and 16)
City Proposal

5.2 Special Operations Hezardousdneident Toam-(HIT)

52:1 Al employees assignad to the Hazardous Incident Team (HIT) program
shall be paid an amount equivalent 1o a one (1) step increase under the biweekly

pay plan, or approximately five percent (5.0) during each biweeki y pay period of
such assignment.

3.2.1 Relief personnel who are assigned to the HIT Unit during the absence of
regularly assigned unit members shall be paid $15.00 for such assj gnment during
which four (4) or more consecutive hours are worked.

5.2.2 Prior to July 1. 2008, the Citv will provide Local 230 with the EQPP
~Section covering the HIT program amended to include the followine:

2kill-based bidding whereby employees with higher levels of skill
andfor training applicable to_the HIT Prograrmg will have priorily in
bidding into the Program and senigrity will be used as a tiebreaker:

A_requirement that anv individual_assigned 10 the HIT Program will
remain with the HIT Program for a period of thres (3) vears followine
the compietion of any minimym skill and certification reguirements;




5.23

*

A requirement tha! all personnel assigned to the HIT Propram will
mainiain and angually demonpstrate required skills and complete amv
mandatory continuing edycation: and

A restriction limiting shift trades and relief assignments for personnel
assigned to the HIT Unit to other emplovees assi igned to the Program
or with qualified relief pool members who had completed the
minimum skill and certification requirements.

The Department wilt adopt the revised EOPP effective July |. 2008.

Effective_the beginning of the first pavroll pav period after the final

524

adopted of the revised EOPP coverino the HIT Program. qualified relief
personnel who aye assioned to the HIT Unit during the absepce of
regularly assigned upit members shall be paid $25.00 for such assienment
during which four (4) or more consecutive hours are worked.

On or about January 1, 2008, the City will provide Loca; 230 with & draft
EQPP describing the USAR program. This draft policy will contain the

following:

Skill-based bidding whereby emplovees with hisher levels of skill
andfor training applicable to the USAR Proeram will have priority in
bidding into the Program and seniority will be used as f 1§]2£gakcr

_A requirement that any individua} assiened to the USAR Program witl
remain with that Company for a period of three (3) VEars follow:nv the

cornpletion of any minimum skill aud certification requirements,

. A requirement that all personne] assiened 1o the USAR Pro«ram will

maintain and annually demonstrate required skills and complete apy

mandatory ¢ continuing education: and

A restriction fimiting shift-trades and relief assienments for persorel
assigned to a USAR Company to other emplovees assiened to the
USAR Program or with gpalified retief pool members who have
completed the minimurm skill and certification require ments.

Local 230 will review and comment on the draf: EQOPP describing the
USAR program and may reguest bargaining over any matters within the

scope of representation (not jncludine jlems enumerated in this section) on
or before March 1. 2008,

Effective the later of Iu!v L. 2008 or the heginning of the first pavroll pay

period_after the parties reach agreement op_the EOPP deseribing the
USAR program. all emplavees assisned o a4 USAR Comoany shall be -




paid an amount equivalent to a gne (1) step increase under the biweskly

pay play, or approximately five percent (5.0%) durine each biweekly pav
period of such asgipnment, -

5.2.6 Effective the iater of Juiv 1, 2008, or the begin ning of the first pavroll pay

period sfier the parties reach agreement on the EQPP describing the
USAR program, qualified selief personnel who are assiened to 1 USAR
Company during the absence of recularly assiened unit members shail be

paid §25.00 for such assienment during which four (4) or more
consecutive hours are worked.

Any general wage adjustment effective on gr after June 29,2008 shall be
reduced by the cost of any increased premium pay for Special Operations,

Any negotiations pver the development of policies pursuant to section 5.2
or any subsection therefore, shall not be subiject to arbitration upder
Charder Section 1111 or the anv provision of the MOA.

ARTICLE 16 MANAGEMENT RIGHTS

16.3

The parties agree that OAG Section 240 shall contain the following language:

249.1 Transfers and Assignments

A. Authority

2. EEEE T

Move from 240.1.11. All transfers of personnel within the JED shall be
made on the basis of seniority rights, except transfers made by mutoal
agreement, bi-lingual positions assignments, assignments 1o the HIT Unit,

assignments to a USAR Company, and transfers Jor the good of the

- Department.

Union Propesal

5.2

Special Operations Pay. Compensation for the special operations assienments
referenced below shall be calculated from the eligible emplovee's base rate_In the
event that an employee is eligible for more than one such begefit. compensation
for each_shalt be separately calculated from the base rate and shall nat_be
compounded, Compensation for_the benefits referenced below shall be
pensionable.

2.2.1 Hazardous Incident Team (HIT).  Effective Julv | 2007  all employees
assigned to the Hazardous Incident Team (HIT) program (ic., Envine 9. Truck
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29 and HIT 29} sha)l be paid an amount equivalent to a one (1) step increase

under the biweekly pay plan, or approximately five percent (5.0%) during each
" biweekly pay period of such assignment. '

3.2.1.2 Relief personnel who are assigned to the HIT Unit during the absence of
regularly assigned unit members shall be paid $15,00 for such assignment

during which four (4) or moré hours are worked. Article 5.2.1.2 shall
become inoperable effective Juiv 1. 2007, -

3.22  Urban Search and Rescue Program Companies {USAR), Effective J uly L, 2007 afi
emplovees assigned to USAR Prosram Companies (e.9.. enzine personnel and
USAR personnel) shall be paid an amount equivalent tc a one {13 step increase
under the biweekly pay plan, or approximately five percent (5.0%) durine each

biweekly pay period of such assignrments,

5.2.3 _ Airport Rescue Firefighting Program Companies (ARFF). Effective Julv 1. 2007
alt employees assigned to ARFF Program Companies {i.e. Station 20 personnel
and Support Engine or Truck Company personnel) shall be paid an amount
equivalent to a one (1) step ipcrease under the Dbiweekly pav_plan, or

approximately five percent (5.0%) during each biweakly pav_period of such
assignment,

Positions of the Parties

The City. The proposals of both parties expand the City's Special Operations Pay;
however, the Union's proposat is excessive. The City's proposal also requires the parties to mest
and confer over and develop a policy and procedure covering the USAR companies prior to
implementing additional pay for personnel regularly assigned to a USAR company. While the
Union's proposal is purely economic, with no thought to the need for policies and procedures to
govern assignment, the City's proposal requires the patiies 1o each agreement over the policies
and procedures as a condition precedent to any increase in pay.-

The fack of existing operational procedures for USAR and ARFF evince a need for
negotiations over these procedures prior to implementing pay increases If the Arbitration Board

awards an expansion of premium pay to USAR and ARFF companies without any provisiom,



whatsoever, for the implementation of a policy consisient with the programs’ needs, there will be
no incentive for the Union to negotiate over the policies necessary to create effective programs.

There is no basis for extending premium pay to support comparies. White SuUppoit
company personnei ase an important aspect of any special operations company, it would be an
extravagance to pay them the same as members of the primary company and would encourage
personnel to bid for the support companies, where they could receive the samé- pay without the
same level or training or emergency duties. There is no evidence any other comparable agency
pays premium pay for members of support companies,

There is no evidence any ARFF unit in the country receives special operations pay and
only one of the 16 jurisdictions surveyed by the parties, Santa Clara County, pays any kind of
premium pay for USAR. Santa Clara County's premium is far less generous than that proposed
by San Jose. Santa Clara County pays only for members of the “task force,” which is trained in
and responds to both USAR and HIT scenarios. San Jose already pays a premium for HIT and
has proposed premium pay for members assigned to a USAR company.

The Union, In part, the Union’s proposal is premised on internal comparison to the
“special duties" pay received by San Jose police officers under the POA contract. San Jose police
officers receive a one-step pay increase (5%) for specialty assignments for bomb squad, K-9
patrol, motorcycle duty, training officers assignment, MERGE (SWAT} unit, mounted (horse)
patrol, and air operations. Arbitrator Brand explained the comparison to specialty pay for San
Jose police officers is appropriate even though such pay is not generally accorded firefighters in
the external labor markel because "there ars no cffectriva externzl comparisons by which to judge

{the] proposal.”
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Firefighters have traired and are trained 1o provide the specialty operations services in
HIT, ARFF and USAR companies. Lack of compensation, at least in the USAR compani'as, has
resulted in a significant vacancy rate approaching 25%. This is disheartening since San Jose is
the only department in Santa Clara County with dedicated medium USAR companies.

The cost of the Union proposal is small. The City decides whether Lo engage in these
special operations, and consistent with safe work loads, how many personnel to assign to them.

The Department is not required to have these special operations. However, if it does,
firefighters, qua police officers, should be compensated where they have completed the training
and bear the responsibility of providing the special operations employed by the Department.

ﬂigcus_siog"m

As a general matter, when employees acquire and use special skills above and beyond
those normally required of their position, additiona) compensation is appropriate. Both pariies
recogmize the legitimacy of the claim for additional pay for additional skills. They diverge on
three major points: (1) whether or not support personnel should be compensated for having
acquired the additional skills even though they are not the first line of persons called upon to use
those skills; {2) whether those persons assigned to Airport duties should receive additional
compensation; and (3) whether operation policies and procedures must be in place priot to the
receipt of additional compensation.

No other jurisdiction in the state pays firefighters for additional airport responsibilides,
although certainly firefighter duties have increased at every atrport since September 11. These is
no comparable justification for the Unjon's propasal to provide San Jose firefighters with a 5%

premium for their Airport responsibilities. While the Union made the general assertion of

a
e A —
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internal comparability with respect 1o certain San Jose police special assignments, there was no

PiA c',m‘-’ﬂ&mz_«h Wwﬂ

evidence in support of €hat assertion introduced iAid this record.

Certainly those firefighiers who provide suppors back-up in theé HIT and USAR teams
must devote extra time and effort 1o maintain their special skills beyond the time and effort they
must expend, generally, to maintain their overall skill levels. That time is compensated at their
regular rate of pay. When théy perform the HIT and USAR duties, the Gity's proposal provides
additional compensation for the performance of those additional respon%ibilities‘

Finally, the operational aspects of the City's proposal are reasonable. Policy and
procedure are important aspects of any program..

The City's proposal 1s adopted

\/W

// égnkou H. Cossack Date
Chalr :
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Concur

Dissent Cit?ﬂ
Concur ’ S,
»~ Dissent L.—~AInion Panel Meﬁﬁ? Sekany Date

ISSUE 8: SUPPORT PARAMEDICS (Articles 5.4 and_{6)

ra Frimann Date

Prior to completion of the Board's deliberations the parties reached the following

agreement on this issue:
Article 5.4 PARAMEDICS

5.4  Paramedics. Each employee licensed by the State of California, accredited by the
County of Santa Clara and assigned to front line or support paramedic duty as @
paramedic shall be eligible for paramedic premium pay.

34.1 Paramedic premism pay for front line paramedics shall e an amount
equal t eleven and one-half percent (11.5%) of top step firefighter base

)
-1



542

543

54.4

5.4.5

biweekly pay for each pay period in which the employee is entitled 1o
teceive a salary. Beginning in pay period 19 of 1996 (August 25, 1996),
paramedic premium pay for front line paramedics shall be an amount
equal Lo twelve percent (12%) of top step firefighter base biweekly pay for
gach pay period in which the employee is entitled to receive a salary.

Paramedic premium pay for support paramedics shall be an amount equal
10 eight percent (8%) of top step firefighter base biweekly pay far each
pay period in which the employee is entitled to receive a salary. Effectivs
Mav 1. 2007. emplovees whe are newly designated as support paramedics
shall receive paramedic premium pay in gn amount equal to five percent
(5% of top step firefighter base biweekly pay for each pay period in
which the emplovee is entitled to receive a salary. Emplovees previously
designated as support paramedics shall have their paramedic premium pay
frozen and "Y-rated" and shal] continue to receive that amount as
paramedic premium pay until such time as that amount is either less than
or equals five percent (5%)3.of top step firefighter base biweekly pay.in
which avent that support paramedic shall continue thereafter to recetve ag
paramedic premium pay an amount equal (o five percent (5%)_of top step
firefighter base biweekly pay for each pay period in which the emplayee is
eptitled to receive a salary.

5.4.2.1 The City may assign up to a maximum of one:hundred forty-seven
(14700) support paramedics.  1f a support paramedic fails to
complete _the required number of patient contact reports ip any
given calendar guartey, he or she shall not receive Supporl
Paramedic premium pay until the beginning of the fivst payroll
period after he or she completes at least three (3) paticnt contact
reports in & calendar quarter,

Paramedic premium pay shall commence with the first full pay period
following meeting all of the requirements in section 5.4 above, However,
if all requirements are met on the first Sunday or Monday of a pay period,
premium pay wil} begin in that pay period.

Paramedic premivm pay shall not be considered "compensation” for the
purpose of computing retirement benefits in accordance with the
provisions of Section 1.36.020(C} of the City of San Jose Municipal Code.
The Union agrees not to propose that paramedic premium pay be included
in the definition of "compensation” in the 1996 Police & Fire Retirement
Plan negotiations or the 1996 MOA negotiations.

If the performance or behavior of a front-line or support paramedic is

under investigation by the Fire Department or City Medical Director, the
employee shall be removed from paramedic duties during the
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5.4.6

investigation, however, paramedic premium pay will not be suspended
until the investigation is complete. If the investigation results in findings
of misconduct, the employee will be removed from the paramedic
program. Paramedic premium pay will immediately cease, and premivm
pay paid from the date the employee was unassigned from the City's
paramedic program will be collected from the employee. '

The Depariment reserves the right 1o assign up to one Support Paramedic
position to each Company on each shift. The Support Paramedic position
will be reserved for the most senior Support Paramedic that_bids on a
any where no suppor{ paramedic exists on that Company, This
process witl normally be completed through attrition, However, the Fire
hief yetains the right to reassign for the good of the department,

If no Support Paramedic bids for an open Support Paramedic position, the
lease senior relief Support Paramedic will be assigned to that position.
or the prog o lememe ; g
" - D = . .
of San-Jose-firefighiers-tf there-are-interestod-candidates+who-are-deermed—

gualified-by-the-Department:

16.3  The parties agree that OAG Section 240 shall contain the following lan guage:

240.1 Transfers and Assignments

A.

Authority

It is recognized and agreed that the primary obligation of the Department
is to provide service of the highest quality to the public. The right o
assign personnel is inherent to providing such quality service.
Management also recognizes the desire of employees to periodically
request changes in work assignments.

Officers may refuse any request for transfer of personnel within their
command if in their opinion such transfer would reduce efficiency of the
Department. Any such transfer and the reasons therefore shall be set forth
in writing by the officer refusing the transfer and sent to the Fire Chief,

through channels, with a copy delivered te the member requesting the
transfer.

If the Chief denies the bid withoui a recommendation from the Chain of
command, the reasons for such denial shli be given in writing to the
employee. The emplovee requesting the transfer whick has been refused

shall have five (5) days from the receipt of the notice of refusal 1o file
wiitien objections with the Chief.



Move from 240 14O, All transfers of personnel within the SIFD shall be
made on the besis of seniority rights. except transfer made by mutual

agreement, support paramedics, bi-lingual positions assignments and
transfers for the good of the Department.

If the employee wishes to appeat the Chiel*s denial, the employee may
within ten (10) working days, request a review by the City Manager or
designee. Such request shall be in writing, and shall include reasons why
the employee is not satisfied with the decision rendered. The City
Manager has ten (10) working days in which to notify the employee of the

results of such review. The decision of the City Manager or designee shall
be final and binding.

The City shalt amend the OAG to permit Inspectors in the Fire Prevention
Bureau to bid within the Inspector Series by seniority once the position
becormnes vacant.

The Chief retains the right to deny a bid, change the ocation of a position,
or change an assignment 1o meet workload demands.

This agreement is considered tentative and shall not be considered final or binding until either:
(1) attached and incorpotated into 2 final arbitration award; or {2) a final agreement on all terms
has been reached and both ratified by union members and approved by the City Council, This
tentative agreement shall not be precedential and shall not bind either party to propose or agree
to any specific term for any future agresment.

_____l_/_/# Conecur
Digsent

\

£ Concur

Dissent

M et

/ %rilou H. Cossack Date

inberANora Frimann Date
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ISSUE S: OVERTIME EXEMPTION (Anticles 5. 10. 1 1. and 14)

Citr Proposal

ARTICLES WAGES AND SPECIAL PAY
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Administralive Assignment Incentive Pay. The City and Union acknowledge that
certain employees in nown-exempt positiong as provided under the Fair Labor
standards Act and represented by the Union are needed to staff forty (40) hour per
week assignments and that, while assigned to such duties, these pon-exempt
employees are limited in their ability to work Minimum Staffing, are not eligible
for FLSA overtime based on their regular work schedule and do not receive the
work schedule advantages afforded 1o those non-exempt employees on tweniy
four (24) hour shift assignments. Therefore, the City agrees to provide
Administrative Assignment incentive Pay in the amount of $36 per pay period to
those non-exempt employeces assigned to forty (40) hour per week positions.

ARTICLE 10 CALL BACK PAY AND STANDBY PAY

10.1

Any employee In_a nop-exempt position as provided under the Fair Labor
Standards Act who is called back to work after the employee has worked their
scheduled shift and has departed from their place of employment shall be credited
with overtime for the time worked, or for three (3) hours at the appropriate rate of
compensation, whichever is greater, Such non-gxempt A& employee called back
to duty shall be entitled to the three (3) hour minimum call back compensation
ouly once per workday; for subsequent call backs during the same day, the pop-
cxempt employee shall be credited with the time worked or for one-half (1/2)
hours at the appropriate rate, whichever is sreater.

Time worked for minimum staffing and call back purposes shall begin when an a
non-exempt employee arrives at the work stfe. Non-exempt employees shafl be

allowed one and one half (1.5) hours 1o arrive at the work site after receiving the
call to report to duty.

Emplayees in non-exempt positions as provided under the Fair Labor Stapdards
Act who are fequired to perform standby duty shall be credited with two (2) hours
compensation at the appropriate rate for such standby duty performed on a
regularly assigned work day and three (3) hours compensation at the appropriate
rate for such standby duty assigned on regularly scheduled days off. When such
nop-egxempt an employee assigned such standby duty is called back, the el
ezempt empioyee shall be entitled to the compensation provided by Section 10,1
only, and to no compensation pursuant to this Section 10.2.

Emplovees in exempt positions as provided uney the Fair Labor Siandards Act are

not entiled to call back pav under Section 10.1 or standbv pav under Secticn
10.2.

ARTICLE i1 WITNESS LEAVE

1.2

Each employee of the City in a ncn-exempt position as provided under the Fair
Labor Standards Act who is calied from off-duty status to testify in an arbitration,
administrarive hearing or in court, under subpocna songht by the Cit or other
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directive of the City on any subject connected with their employment, shall be
credited with overtime for the time spent by the non-exempt employee in sueh
arbitration, administrative hearing or court, or for three (3} Hours, whichever is

greater, less any and all witness fees which the non-exempt empioyee may receive
thereafter, '

ARTICLE 14 HOURS OF WORK AND QVERTIME

14.1

4.5

The work week shall be seven (7) days commencing at 12:01 a.m. Sunday and

ending at 12:0C Midnight the following Saturday, unless an emplovee is assigned
to a different F1.SA workweek,

An employee in 2 non-exempt position_as provided under the Fair Labor
Standards Act who is authorized or required to work overtime who works in
excess of eight (8) or nine (9) hours per day, or twenty four (24) hours per day is
assigned io a work schedule of fifty six (56) hours per week, shall be
compensated at the rate of one and one-haff (1.5) the non-exempt employee's
hourly rate, except when such excess hours result from a change in such
employee's work week or shift or from the requirement that such employee fulfill

‘their work week requirement. No overtime compensation shall be paid for

overtime worked which does not exceed thirty (30) minutes per day. Overtime

worked which exceeds thirty (30) minutes in any work day shali be computed to
the nearest one-half (1/2) hour,

145.1 A pon-exempt emplayee assigned 10 a fifty-six (56) hour work week
required to work overtime for work regularly assigned to forty (40) hour
work week pon-exempt employees, or for the purpose of back filling an
_absance created by a pon-exemp! employce assigned to a forty (40) hour
work week shall be compensated at the overtime rate of one and oune-half
(1.3) times the employees 1.4 rate for each overtime hour worked in the
ﬁfort)' {40) hour position. In all other instances an employee agsignad to a
fifty-six (36) hour work week shall oot be eligible for overtime at the 1.4
rate. An employee assigned to a fifty-six {56) hour work week shall not be
eligible for overtime pay based on conversion to the forty (40) hour work
week pay rate when assigned work which is part of the suppression fine
job function for their renk e.g., QAB's promotional interview boards,
suppression line training, EMT proctoring, and special projects or
COMHTHELEES,

An empltovee who is regularly assigned o a non-exempt position and is
assigned to work in an_exempt position as provided wnder the Fair Jabor
Standards Act will not be entitled to any gvertime for work performed in

excess of the exempt position's regutarly scheduled work dav or work
week,
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4.6 Overtime worked shall be compensated, at the one and one-half (1.5) rate, by
compensatory time. However, the Department Head may authorize payment in
Liew of compensatory time where providing such compensatory time would impair
deparimental operations or efficicney. Except in extenyating circumstances, once
the pon-exempt employee has received approval from the appropriate authority to
take compensatory time off, payment for such approved time off shall not be
authorized. A non-exempt employee who transfers from working a forty (40) hour
per week assignment to working twenty-four (24) hour shifts, or vice versa, shall

have the employee's unused compensatory time balance converted accordingly ba
factor of 1.4.

147 Compensatory'time credited to an a non-exempt employee, and which is not 1ake

within twenty-six (26) pay periods following the pay period in which the overtime

is worked, shall be paid to the non-gxempt employee at the appropriate rate. '

14.7.1 Compensatory time earned while on a forty (40) howr week assignment
shall be converted to reflect a fifty-six (56) hour work schedute whenever
the non-exempt employee is transferred to a fifty-six (56} hour work
schedule, Compensatory time earned while on a fifty-six hour week
assignmert shall be converted to reflect a forty (40) hour work schedule

whenever & & non-exempt employee is transferred to a forty (40) hour
work schedule.

14.13  All employees assigned to fir line suppression duties shall receive ninety (90)
minutes per sift for exercise or work-out needs in accordance with applicable
Department policies, provided, however, that this provision shall not entitle any
employee to overtime pay werk for the purposes of exercising,

Union Proposal

Statug guo,

Positions of the Parties

The City, The City's proposal is to clarify the MOA so that all references 1o overtime,
administrative assignment incentive pay, call back and standby pay, and witness feave pay apply
only to emnployees who are not exemipt from FLSA. The City has not yet made a determination
that any bargaining unit classification is exempt from FLSA. However, the City does not wish to
pay exempt employees overtime, Since this is more of a clarification than a change in the status

quo, the Charter factors do not have substantial impact on the proposal.
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The Union. In 1991 the City proposed to remove battalion chiefs from the bargaining
unit. Arbitrator Brand denied the City’s demand, finding that among the four farge fire
departments in MNorthern Caiifor.nia, three (ancluding San Jose) had battalion chiefs in the unit
and one (Contra Costa County} did not. Arbitrator Brand noted that removing batialion chiefs
from the unit would be a significant change, since they had been in the unit since the beginning
of collective bargaining. In the present arbitration, the City is proposing to leave the battalion
chiefs in the barpaining gnit but deny them significant contractual benefits. The City's own Fire
Department operational expert. Scott Kenley, stated unequivocally that in his experience and fo
his knowledge battation chiefs are paid FLLSA avertime. The City's proposal must be denied.

Discussion

Battalion Chiefs have beer n the bargaining unit, and receiving the wages and benefits
bargaining for the entire bargaining unit, since the inception of bargaining between the parties.
As the Union poiats out, in 1991 Arbitrator Brand rejected the City's atiemipt 1o remove them
from the bargafnin g unit. The City's proposal in these proceedings would deny Battalion Chiefs
the benefit of past bargeins struck between the parties. The City has not met its burden of proof

to establish why such a radical departure from historical norm should be awarded.

The Union's proposal is acloptj,
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Category 2: Health Insurance

ISSUE 10: INSURANCE BENEFITS (Article 6)

City E !‘!!QOSCIL

ARTICLE6 INSURANCE BENEFITS

6.1  Health Insurance Coverage

6.t.1 Eligible employees may elect health insurance coverage under onc (1) of
the three-(3) ptans for employee only or for employee and dependents. As

------ A
v et oot

6.1.2 The City will pay ninety percent (90%) of the full premium cost of the
lowest cost plan for employee or for employee and dependeat coverage,
and the employee will pay ten percent (10%) of the premium of the lowest
cost plan up to the maximum of $25.00 per month. Any additional amount
above the cost of the lowest priced plan, less $25.00 per month, required

for the premium of any plan other than the lowest priced plan shall be paid
by the employee.

6.1.3 Effective the first pay period of payroll calendar vear 2006, the City will
pay minety (90%) percent of the full premium cogt of the lowest cost plan
for employee or for employee and dependent coverage, and the emplovee
will_pay ten ({0%) of the premium_of the lowest cost plan wp to a
maximum of $50.00 month. Any addjtional amount above the cost of the
lowest priced plan, less $50.00per month, required for the premium of any
plan other than the lowest priced plan shail be paid by the emplovee.

6.1.4  Effective the first pay period of pavrol] calendar vear 2007, the City will
pay ninety (50%? percent of the full premium cost of the lowest cost plan
for employee or for emplovee and dependent coverage, and the emploves
will pav tep {10%) of the premium of the lowest cost plan up to a
maximum of $100.00 per month. Any additicnal amount above the cost of
the fowest priced plan. less $100.00per month, required for the premium
of any plan other than the lowest priced plan shali be paid by the
employee,

6.1.5 Effective the first pay period of pavroll calendar vear 2008, the Citv wilt
pay ninety {90%) percent of the ful] pramium cost of the |awest cost glan
for employee or for employee and dependent coverage, and the emplovee
will pay ten (10%) of the premiuvm of the lowest cost.plap up to a
maximum of $150.00 per menth. Anv additional amount above the cost of




6.6

the lowast priced plan. less $130.00per month. required for the preminm
of anv plan other thap the iowest priced plan shall be paid by the
croployee,

Effective the first pav period of pavroll calendar vear 2009, the Citv will

pav ninety {90%) percent of the full premivm cost of the lowest cost plan

for employee or for emplovee and dependent coverage, and the emplove

will pay ten (10%! of the premiurm of the lowest cost plan. Any additional
amount above 90% of the cost of the lowest priced plan vequired for the
premium of any plan other than the lowest priced plan shall be paid by the
employee,

Union Proposal

ARTICLE6 INSURANCE BENEFITS

61

Health Insurance Coverage

6.1.1

Eligible smployees may elect health insurance coverage under one (1) of
the three (3) plans for employee only or for employee and dependents. As

of the effective date of this Agreement, the plans inciude: Blue Shield,
Kaiser, and Lifeguard.

6.1.2 The City will pay ninety percent (90%) of the full premium cost of the

lowest cost plan for employee or for employee and dependent coverage,
and the employee will pay ten percent (10%) of the premium of the lowest
cost plan up to the maximum of $25.00 per month. Any additional amount
above the cost of the lowest priced plan, less $25.00 per month, required

for the premium of any plan other than the lowest priced plan shall be paid
by the employec,

6.1,3  Effective January 1. 2007, the City will pay ninety (90%) percent of the

full premiwm cost of the lowest cost plan for employee or for ermployse
and dependent coverase and the emplovee will pay ten (10%) percent of
the premium of the Towest cost plan up to @ maximum of $100.00 per
month. Anv additional amount above the cost of the [owest priced plap,
less $100,00 per month, required for the premium of any plan other than
the lowest priced plan shall be paid by the ernplovee.

Effective January 1, 2008, the City will pay ninety (90%) percent of the

full premiuzm cost of the lowest cost plap for emplovee or for employee
and dependent coverage and the employee will pay ten {10%) percent of
the premiun of the towest cost plan up to a maximum of $150.00 per
ronth. Any additional amount above the cost of the Jowest priced plan,
less $150.00 per month, raquired for the premium of any pian other than
the lowest priced plan shall be paid by the employee.




Pasitigns of the Parties

The City, The City spiits health insurance premiums with its employces on a
90%/10% basis. The cmployee contribution has historically been capped at $25.00. The City has
pegotiated a phased-in elimination of the cap, with an intent to eliminate it altogether in 2009.
Every bargaining unit/employee group except the firefighters has agreed to increases in the cap
to $50.00 in 2006, $100.00 in 2007, and $150.00 in 2008, The Union's proposal falls short
because it does not include the $50.00 cap in 2006 agreed to by every other bargaining group and
it does not ensure the goal of capping the employees' share at 10% of the cost of the premium. A
perceniage cép. as opposed 10 a monetary cap, is critical to ensure an equitable split of the
increasingly expensive costs of health insurance. Workers in California pay an average of 12%
of single coverage and 25% of family coverage. Moreover, 69% of iarge employers reported they
were “likely to increase the amouat employses pay for health insurance in 2007." The City’s
fiscal condition demands that cost sharing be implemented for firefighters as it has been for zery
other employee unit.

The {nion, The Union has accepted the same increases to ap employee's cost share for
health premiugms as 'those in place during the term of the POA ¢ollective bargaining agreement
except the Union does not propese to retroactively implement the share sphit prior to January |,
2007. The City's proposal to shift onto employees the full cost of 10% of all future healtix
insurance premiums for the lowest priced health plan option beginning in 20609 is whoily
unjustified by any labor market comparisor. The City controls negotiation of plan provisions
with health care providers. To shift oato firefighters lability for future unknown health insurance

premium increases beginning in 2009 is unacceptable. It does nothing to collectively address the

(W3]
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forces driving health care costs. The City's proposal seeks 1o impose costs on firefighters not
imposed on any other City employee unit. ‘ -
Discussion
The Union's proposal tracks what exists in other bargaining units, none of which
has, lo date, agreed 10 accept a straight percentage allotment. As the Uinion points out, the City
controls the negotiation of plan provisions and the Union has no ability to influence those
negotiations. Just as it was inappropriate to burden the City with an unknown general wage

increase, so il is inappropsiate to burden the employees represented by the Union with unknown

expenses over which they have no control.

The Union's proposal is adppted.
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Chair
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ISSUE 11: HEALTH INSURANCE - PLAN DESIGN CO-PAPYS (Aticle 6.1.7)
City Proposal

6.17 Effective Jaguary 1. 2008. co-pays for aii available HMO plans shall be a3
follows;

Office Visit Co-pay shall b increased to $10.
Prescription Co-pay shall be ingreased to %5 {or eeneric and 510 for brand name.
c. Emergency Room Co-pay shall be ingreased to 350,

el

Union Proposal

Status quo.
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Positions af the Parties

The_City, In dealing with the skyrocketing cost of health insurance, employers must look
not only at cost shating but also at plan design. Because of their anticipated impacl on employee
behavior, plan design changes can reduce premiums while only modesily affecting employee
service and chpice, Under the City's current Kaiser HMO plan, there is no co-pay for normal
office or emergency room visits and no differential between generic and brand name pharmacy
prescriptions. The co-pays proposed are reasonable and consistent with the standard established
by the vast majority of Bay Area jurisdictions. Of the eleven Bay Area jurisdictions surveyed,
more than 90% have a $10 co-pay for standard office visits, a $5 co-pay for generic drugs, at
teast a $10 co-pay for brand name drugs, and a $50 co-pay for emergency room visits. The
proposat is fiscally responsible and a necessary building block toward a more fiscally-sound
approach toward managing health care cosis.

The_Union. This proposal is a radical change in benefits with cost implications affecting
both active and retived firefishters. It will generate huge, undisclosed and unjustified cost savings
to the City. The propésal seeks to impose costs on firefighters not imposed on any other City
ernployee unit. It is unjustified.

Discussion

The cost of health care has been burgeoning in recent years. The proposal put forward by
the City is not unreasonable. [t is con_sislent with the practice in the vast majority of similar
jurisdictions.

The City proposat is adopted,

3 H rnree

7 Jerilou H. Cossack Date
Chair
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ISSUE 12: DENTAL INSURANCE - COST SHARING FORMULA (Article 6.2)

City Proposal

6.2 Dental Insurance

62.1 The City will provide the dental insurance coverage for eligible full-time
employees and their dependents in accordance with one (1) of the twe(2)
available plans, As—of-the-effeetive-dnte—of this-ngreement-the—phans
includeanindermnit—olar—administered-by-De Dantai—apd-a-prepaid

3 = i
3

3 =

6.2.1.1 Effective January 1, 2001, each eligible fuli-time employee and
dependents shall receive a lifetime maximum of 32,000 orthodontia
coverage in the Delta Dental Plan.

6.2.1.2 Effective January 1, 2001, each eligible full-time employee and

dependents shall receive a lifetime maximum annual dental benefit of
51,5000 under the Delta Dental Plan.

62.2 622 Effective the first pay perjod of payroli calendar vear 2006, the
Citv will provide dental coverage in the lowest priced plan for eligible full
time emplovees and their dependents. If an employee selects a plan other
than the lowest priced plan, the City will pay ninety-five (95%) of the full
premium cost for the selected dental coverage for eligible full time
employees and their dependents and the emplovee shall pay five percent
(3% of the full premium costs for the selected plan,

lal
1>
Lt

|

Employees who retire will be cligible to continue dental coverage under -
the terms defined in the San Jose Municipal Code Section 3.34, e1 seq.
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6.2.264 1f the retiree who has selecied the prepaid dental coverage option moves

a stgnificant distance away from a designated dental center, thal employee
may elect to be covered by the other available option(s).

Union Proposa

6.2 Dental Insurance

6.2.1

The City will provide the dental insurance coverage for eligible full-time
empioyees and their dependents in accordance with ore (1) of the two {2)
available plans. As of the effective date of this agreement, the plans
include an indemnity plan, administered by Delta Dental, and a prepaid
plan, insured through Dental Benefit Providers. The dental program
provided shal} inciude an option for either prepaid or indemnity coverage.
The City shall pay whatever cost increases are incurred during the term of

this Agreement for any improvements in dental and orthodontia coverage
resulting from these discussions.

6.2.1.1 Effective January 1, 2001, each eligible full-time employee and

dependents shall receive a lifetime maximum of $2,000 orthodontia
coverage in the Delta Dental Plan,

6.2.1.2 Effective January—2064-each the term of this agreement, all active,

eligible full-time employee and their dependents shall receive a
lifetime maximum of $2.000 per eligible full-time employee ang their
dependents for orthodontic coverage and a maximum for apnuat dental
benefit of $1,500 per calendar year underthe-Dela-Desntal-Flan.

6.2.1,3 Bffective January I 2007, the City will provide dental coverage in the

lowest priced plan_for eligible full time employzes and their
dependents. If an employee selects a plan other than the lowest priced
plan, the City will pay ninety-five (95%) of the fyll premium cost for
the selected dental coverage for eligible fulltime employees and _theit
dependents and the emplovee shall pav five percent (5%} of the full
premium cost for the selected plan.

Employees who retire will be eligible to continue dental coverage under
the terms defined in the San Jose Municipal Code Section 3.36, et. seq.

If the retiree who has selected the prepaid dental coverage option moves a

significant distance away from a designated dental center, that cmployee
may elect 10 be covered by the other availablz optioa(s).
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Paositions of the Parties

The City. Dental plan costs have also risen, allhough not as dramatically as health plaﬁ
costs. The City has modified its dental benefits with every other employees, adopting a2 95%/5%
split in premium costs based on the lowest priced plan, effective January {, 2006. There is no
reason the firefighters shouid be granted a one year reprieve on such an adjustment where every
other employee group agreed o a 2006 i;nplementation date. internal comparability demands
that the firefighters accept the modifications to dental insurance agreed to by every other
bargaining unit, Steps fike this are necessary building blacks toward managing the dramatic
increases in health care.

The gjn_io . The parties’ connter-proposals on dental issurance are substantively
identical. The Union's proposal, however, makes the increase in employee costs effective
January 1, 2007, whereas the City's proposal is retroactively effective January 2006. Given the
extended period of these proceedings and accompanying litigmion, there is no reason why the
City's proposal should be adopted. Alternatively, if the justification for adoption of the City's
'pro;}osai rests upon comparison to the palice agreement, then ali other City proposals regarding

health coverage, plan design, cost sharing, etc. must be rejected for tack of parity with the POA

agreement.

Biscussion

The question is whether the effective date of the change is relroactive to January 2006 or
January 2007. While it may be true that the effective date of the change of all other employee
groups was January 2007, the matter is not thereby closed. The City in other areas, such as

changes to the retirement benefit forumuli, does not propose o make its offer retroactive to the




same date as the benefit granted the police. There is no justification for penalizing employees by

such a large retroactive increase in their contribution.

The Union proposal is ado
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ISSUE 13: SICK LEAVE PAYOUT {Agticle 26.2.5)

Citv Proposal’

262

(c)

Sick Lead Payoff

If such full-time employee, at the time of retirement or death, shali have
accumulated and has o their credit at least eight-hundred (800) hours, or one-
thousand one-hundred twenty (1,120) hours for any full-time employee who iz
assigned to twenty-four (24) hour shifts, but less thar one-thousand two-
hundred one (1,201) hours, or one-thousand six-hundred eight {1.680) for ny
full-time employee who is assighed to twenty-fonr (24) hours shifts, of earned
unused sick leave, the employee or their estate, shall be paid a sum of money
equal to eight percent (80%) of the employee’s hourly rate of pay at the time of
death, retirement or termination, whichever is earlier, multiplied by the total
number of the employee’s accumulated and-unused hours of sick leave as of the
date of death or retivement. This_provision ghall not apply to any employvee

who retires more than thirty (30)_davs after the date the achitration award
become final.

The City's original final offer had as the effective dates either June 30, 2007 or July |, 2007.

At the time the offers were prepared it was anticipated the process would have been compiete
in ample time to allow employees to consider their alternatives and the ramifications prior 1o
being required to make their decisions regarding retirement. However, the process has
continned past either party's expectation. In response io the Union's stated concern that
bargaining unit members would not have any certainty regarding the sick leave payout prior
to retiring, the parties agreed the City would change the effective dates in its proposil o
thirty (30) days after the arbitration award becomes final.
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If_a full-time emnployee, al the time of garvice retirement or death, has
accumulated and has to (heir credit at least one-thousand two-hundred one
(1,20%) hours, ot one-thousand six-hundred eight (1,680} hours for any full-
time employee who is assigned to wwenty-four (24) hour shifts, or greater of
carned unused sick leave, the employee or their estate, shall be paid a sum of
maney equai 10 one-hundred percent (100%) of the employee’s hourly rate of
pay at the time of death or service, whichever is earlier, multiplied by the total
number of accumulated and unused hours of sick leave a of the date of death or
retirement, I after retirement the employee switches from service to disability
retirement, the employee shall repay 1o the City the difference in sick leave
payout between service and disability retirement {e.g. one-hundred percent
{100%) service, eight percent (80%) disability. This provision shall not apply
to any emplovee who retires more than thirty (30) days after the date the
arbitration award becomes final.

Effective thirty (30) days after the date the arbitration award becomes final, if

such fall-fime_emplovee, at the {ime of retirement or death, shall have
accumulated and has to their credit at least eighi-hundred (800) hours, or one-
thousand one-hundred twepty (1,120) hours for any full-time emplovee who is
agsigned 1o twenty-four (24) hour shifts of earned unused sick leave, the
emplovee or their estate. shall be paid a sum of money equal to seventy-five
(75%) of the employee's hourly rate of pay at the time of death, retirement or
rermination, whichever js earlier, multiplied by the less of 91) the total numbery
of the employee's agcumulated and unused haurs of sick Jeave as of the date of
death or retirement or (2) twelve hundred (1200) hours for forty-hour
employees or ope-thousand, six-hupdred and eighty (16803 for gny full-time
emplovee who is assigned 1o twenty-four (243 hours shifts.

The followine chart summarizes sick leave payoffs effective July 1.2007:

40 Houwr Employee 56 Hour Employec _

No. of Hours Payout No. of Hours Payout

Less than 400 50% Less than 560 0%

400799 60% 560-1119 60%

800-1200 75% (capped at 1120-1680 73% (cagped at
1200) - 1200)

Union Propesal

Status quo.



Positions of the Parties

Lhe City. The City peninits members of the bargaining unit 10 cash out up to one-hundred
percent of acerued sick leave upon retirement, with no cap. This astoundingly generous benefit
has allowed some employees to cash out over $100,000 in sick leave upon retirement. The City's
propesal attempts to place reasonable caps on the percentage of sick leave that can be paid out,
a.s well as the number of sick '!eave hours that can be accumulated for payout purposes. The
City's current sick leave payout is 140% to 257% of the average for other Bay Area jurisdictions.
Even the City's proposal is fac more generous than what employees in other jurisdictions receive.
The existing sick leave payout program is extremely costly, resulting in what amounis to an
additional severance package averaging $20,000 to $100,000. Given the City's current fiscal
situation, there is no basis for continuing to pay this sort of benefit. The purpose of sick leave
payout programs is to deter the use of sick leave, which has a cost to the employer. That purpose
is a worthwhile one. The City is not trying to eliminate this program or reduce the incentives to
save sick leave. The proposal is merely intended to reduce the "top tier" of benefits wher.a sick

leave is cashed out for extraordinary sums.

The Union. The City seeks to drastically reduce the cash payment employees wili receive

upon retirement for service for unused sick leave. Where, as here, there is no assertion of
- inability 10 pay, there is no justification whatsoever to reduce compensation or benefits
previously attained through collective bargaining. The unused sick ieave payout serves as an
incentive for employees to work longer and a disincentive for employees to call in sick unless
suffering from a bona fide iliness or injury. 1t lowers overtime costs because it redoces employee
absences. There is no comparable reduction for police officers; the current POA agreement 1s

consistent with the existing benefit of a sick leave payout equal (0 100% of unused sick teave.



Discussion

The existing sick leave benefit payout was achieved through the bargaining process.
Aside from asserting that it has become too expensive, the City has offered no incentive to
support its desire 1o reduce bargained for compensation. The City has not asserted an inability to

pay the benefit. There has been no similar reduction to the benefit in the police contract.

The Union's l%afiopmd;/ &M
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Chair
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1SSUE 14: USE OF SICK LEAVE DURING DISABILITY (Article 26.1.51

City Proposal

26.1.5 Anything in this Article to the contrary notwithstanding, an employee who,
pursuant to the provisians of Article 27 of this Agreement; has been receiving
temporary disability leave compensation and who has received the maximum
allowable amount of such compensation pursuant to Article 27, and who is
entitled ta Workers' Compensation temporary disability benefits, other than the
Workers' Compensation temporary disability beaefits provided by Division I of
the Labor Code of the State of California, and bas exhausted all other
accrued/available paid leave, shall be pesmitted reguired to utilize accrued sick
jeave subject to the following restrictions: Sick leave shail be utilized in ene-heif
H2 -hour fifteen (15) minyte increments, but in no event shall an employee
receive an amount, including any Workers' Compensation temporary disability
compensation, in excess of such employee's regular base pay.

Union Praposal

Status quo.
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Positions of the Parties

The City. Article 26.1.2 of the collective bargaining agreement allows employees to use
sick leave for absences due to non-job related “iliness or injury; routine medical or dental
appointment; iliness in the immediate family as defined herein, or absence of an eligible
employee due to illness, injury or disability related lo pregnancy or childbivth.,” Employees may
integrate sick leave with their Workers' Compensation temporary disability benefits in a manner
sufficient for them to receive up to their regular base salary during their disability period. The
proposed changes, which are consistent with every other bargaining unit, memoriatizes the
longstanding practice that City employees cannot integrate sick leave until they have used all
other leaves and requiring bargaining unit members to integrate sick leave during their disability-
once those leave have been exhausted.

Sick leave is intended to prevent a loss of wages in the event of a non-work related
disability. An employee who cannot wark due o a worﬁ-re!ated disability is provided State
mandated benefits as well as suppi_cmcntary pay from the City for 2 maximum of one year. After
the one year period, an employee continues to receive the State mandated benefits but is
responsible for both the employee and City costs for all health benefits. In order to continue the
City's contributions toward heaith care, the City requires employees to utilize their available
vacation balances. Requiring the use of sick leave during a period of Workers' Compensation
Temporary Disability that extends past the one ychr supplement maintains the employee's active
status and normal income through uulization of these available balances.

In addition, this is consistzni with the purpose of sick leave as an insurance policy for
injuries and not a savings account. Allowing employees to continue to bank their sick leave

while on disability increases the overtime burden of the Department because the Department
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must cover both their absence while on disability and any later absences using sick leave.
Likewise, the maintenance of a hj ch sick feave balance, even through an extended absence, may
allow an employee to cash out a higher percentage of sick leave upon retirement than they would
other be entitled,

The Union. Currently, an employee who has exhausted the temparary disability benefits
provided by law has the option {0 use sick leave or long term disability insurance upon
exhaustion of the Workers' Compensation benefits, There is no reason to reduce an employee's
options. The limitation proposed by the City does not exist in the POA agreement, despite the
fact that police officers and firefighters share identical besefits under the state's W;Jrkers‘
Compensation law for temporary disability arising from job incurred injuries and illnesses. Nor
has the Cit provided any evidence for the firefighter labor market damonstrati'ng that any other
fire department requires employees to exhaust sick leave following exhaustion of temporary
disability benefits under the Labor Code. Firefighters engage in the uniquely dangerous
occupation which results in a high rate of injury. There is no evideace of comparability and the
City has failed 1o demonstrate the need for such a radical change in existing benefits.

Discussion

As elsewhere discussed, the party proposing to change the status quo bears the burden of
proof and persuasion. The City has not met its burden. The asserted fiscal impact is conjecture,
The identical benefit which the City seeks to modify here remains in the police contract. The
City has not provided any evidence of a similar requirement in other jurisdictions.

The Union proposal is adopted.

X/ @wwf
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Chair
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Category 3: Retirement

ISSUE 15; RETIREMENT CILEANUP - ELIMINATE TRIPARTITE
REFERENCES (Article 28.1)

City Proposal
ARTICLE 28 RETIREMENT

28.1  Benefits of the Police and Fire Retirement Plan System are to be paid in

accordance with the provisions of the Plan, spd-the-Memorandurn-of-Agroernent
Lrement-Bebwaan-tha Ciiv-and-the-lini

Ok )

o o o _Pali~a
PRAET, Sy

P

Union Proposal

No Change. Status Quo.

Positions of the Parties

The City. The referenced Memorandum of Agreement on Retirement no fonger exists,
having expired in June 2004. The current arbitration relates only to the expired MOA between
the Union and the City, not the Tripartite Retirement MOU. Judge William Elfving, in Santa
Ciara County Superior Court case number |-06-CV-0578356, ieﬁ no doubt that these current
proceedings would result in a new bilateral agrecment with regard to all issues, including
retirement. The former Tripartite Retirement MCOU has no relevance and reference to it should
rightfully be siricken.

Section 17.1 of the 2000-2003 MOU, a non-disputed provision, states, "any or all prior or

existing Memorandum of Understanding, undersiandings end agreements, whether formal or
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informal, are hereby superseded and terminated in their entirety.” A reference to the expired

Tripartite MOA would run directly coumter to Section 171

The Unjon. Although seemingly innocuous on its face, the City's proposal would
effectively disconnect the historical collective bargaining relationship between the Union, the
POA and the City. The retirement benefit provisions of the recently enacted agreement bepween
the POA and the City do not contain language proposed here by the City to eviscerale and
eliminate references to the pre-existing three-party retirement benefits agreement. Article 49 of
the 2004-2008 POA Memorandum of Agreement contains multiple references to the Police and
Fire Retirement Plan,

The language of the MOA referencing provisions of the three-party contract between the
Union, the POA and the City is not outdated ard should not be deleted.

Discussion

It may well be true, as the City claims, that reference to the tripartite Memorandum of
Agreement has no relevance. However, in view of the fact that the police contract retains the

reference which the City seeks to strike, such striking In the fire contract may be premature.

The Union's proposal is adopied,
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ISSUE 16: RETTREMENT SURVIVORSHIP BENETIT (Article 28)

City Proposal -
Mo Change. Stams guo.
ion Proposal
ARTICLE 28 - RETIREMENT - SPOUSAL SURVIVORSHIP BENEFIT
28.7  Effective July 1, 2008, the spousal survivqrship benefit shall be equal to fifty

percent (50%) of the member benefit up 1o a mazimuem of forty-five percent
{45%) of the member's final average salary.

Positions of the Parties

The City. The City currently provides a survivorship benefit equal 1o 50% of the member
benefit up to a maximum of 42.5% of the final average salary. The Union's proposal is a
substantial c_hang; to survivorship benefits, making them equal to 50% of the member benefit up
toa méximum of 45%: This is different than the Union's proposal going inte negotiations, which
was simply to increase the maximum fro 42.5% to 45%. There is no evidence as to what this
benefit would cost. Segal Caompany costed a similar benefit proposal at 0.07%, or approximately
$63,000 per year.

The Cityis retirernent program already as a 3% COLA, which is generally higher than
CPl. The increase in survivor benefits is unnecessary in light of that COLA. Internal
comparability does not support this change, since the San Jase POA agreed to maintain the
existing maximum survivorship benefit at 42.5%. There is no evidence of what other
jurisdictions offer in terms of survivorship benefits. Even at 0.07%, this benefit would have a
negative impact on the City's budget,

The Union. To provide consistency with the current survivorship maximum benefit

formula and fupdamental fairness, the Union proposes to increase the maximum spousal
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continuance benefit from 42.5% (i.e., 50% of 85%) 10 45% (i.e., 50% of 90%). The cost of this
increase is miniscule: 7% increase to the City's contribution rate. It should be implemented
consisient with an increase in the maximum pension beneiit from 85% to 90%.

Discussion

The Union's proposai {5 consistent with an increase of maximum pension benefiis to 90%
and retention of the spousal survivorship benefit at the 50% level. Historiéaﬂy, the spousal
survivorship benefit has been set at 50% of the retiree’s maximum pension benefits. The cost o
the Cit is minirmal,

The Union's proposal is adopted,
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[SSUE 17: RETIREE MEDICAL - PRE-FUNDING CONTRIBUTION {Aricig 28)

City Proposal

28.7.1 The parties agree that emplovees represented by 1AFF continue 1o be responsible
for one-half of the Actuarial Accrued Liability for retiree medical bepefits.

28.7.2 The Citv may require_thal emplovee contributions toward retiree medical bepefits
be paid into a trust established for that purpose,

28.7.3 The Actuarial Acerued Liabilitv for each party shall be detenmined from time tg
time by the Police 2nd Fire Retirement Plan's Retained Actuary, [f the City elects
to make higher canuributions than are required of the emplovees, those additional
contributions will be atribuied onty to the City's share of the Actuarial Accrued

Liability and will not reduce the emplovees’ share of the Actuarial Accryed
Liability.




inion Propos
No change. Status quo.

Positions of the Parties

The City. The City's proposal regarding retiree medical pre-funding contributions
reflects what is already required of the parties through the City's Municipal Code, which
mandates that the City and employees make equal contributions toward retiree medical benefits,
The proposal does three things: (1) it confirms the parties’ obligation to share the unfunded
actoarial lability; (2) it Edéntifies the possibility of funding the liability for retiree medical
benefits in a trust, rather than maintaining the funds either in the retirement plan or the general
fund: and (3} it permits the City to accelerate pdyments for its share of retiree medical liability
without affecting the split between employer and employee liability.

While the City's proposal does pot represent a change in the way retiree medical benefits
are funded, it is important because i racog-nizes the changing nature of thg obligations under
GASB statements 43 and 45. Under these new rules, 2 City must either fund its obligation toward
non-pension post-retirement benefits (OPEB) or "book” that liability against the g';enera] fund.
This decision has a very significant impact on the interest rate that actuaries will assume for the
assets used to fund the benefit. Therefore, it is very important for the City to have the option to
establish a trust into which these contributions can be made.

The City's proposal would accommodate the City's possible desire to accelerate its share
of th; retiree medical payment in order to ensure its bond rating under the recent GASB
stapdards. Since the empicyee portion of the liability is different from the City's share, the City’s
decision to fund its share of the {iability at a higher rate should not affect the employees’ share.

The proposed language simply makes it clear that should the City decide to make higher
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contributions than what would narmalty be required under the 50/50 split, such contributions

would be attributed only to the City’s share of the Habitity would not reduce the employees'

share.

The Unjon, This proposal by the City, made without prior bargaining between the
parties, seeks to cement language with far-reaching .consequences concerning the City's
responsibility to report unfunded Jiabilities under GASB.

The problem with the proposal is simple: carrently, the police and fire retirement plans'

actuary does not separate liability between police officers and firefighters. There is no agreed

upon methodology to be emp oyed by the plans' actuary to separate and attribute assets between
firefighters and police officers. In this very arbitration, the City refused 1o submit to the
arbitration pane! a different proposal by the Union to agree bpon a costing methodology for
separating firefighter retirement plan assets from palice officer retirement plan assets.

The proposal is an invitation to chaos. The refiree medical benefit was constructed and
negotiated by and for the benefit of three parties: the Union, the POA, and the City. If enacted,
the City's proposal guarantees futyure disagreements over the method to be employed by the
actuary to separately cost the benefils and value the assets. It does not provide any guidance to
the actuary as 1o what method will be used to determine separate firefighter only actuarial
accrued liability.

There is no identical or simijlar fanguage in the City's contract with the POA, If adopted,
the language guarantees litigation between the parties, including perhaps the POA, over what

actuarial or costing methodology will be employed by the Plan's retained actuary in the event

that separate actuarial accrued liability for retiree medical contributions of firefighters and pofice

officers must be identified,
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Dscussion

The City's proposal is intriguing. The problem with adopting it through these

proceedings, rather than through the bargaining process, is that the issues and concerns raised by

the Union cannot be discussed and resolved. There kave been no discussions between the parties

at all on this matter.

This proposal secks to address real problems faced by the City with respect to its bond

ratings and fiscal solvency. The parties themselves should explore it, but awarding it here would

be premature.

The Unior's proposal is ado?
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ISSUE 18: RETIREE MEDICAL - PREMUM COST SHARING FORMULA
{Article 28Y

City Proposa]
ARTICLE28 RETIREMENT
28.9 Emplovees who retire on or after July 1. 2007, shall pay the same share of

medical and dental premiums (at the coverage level to which they are entitled
under this MOA) as sctive emplovess represented by LAFF

For example. on July 1, 2007, the Plan will coptribute 90% of the retiree medjeal
premium for the lowest priced plan at the appropriate coverase level_and the
refiree will contribute 10% up to 4 maximwm of $100, On Janpary 1, 2008. the
Plan will contribute 90% of the retiree_medical premium for the lowest priced




plan at the appropriate coveraoe lnvef and the retiree will contribute 10% up to a

maximum of $150.
Union Proposal

No change. Status quo.

Positions of the Parties

The City, Currently, the City pays 100% of the medical premium for its retirees, which is
more than it pays for active employees. The Cit)l' proposes that employees who retire on or after
July 1, 2007 pay the same share of medical and dental premiums {at the coverage level to which
they are entitied under this MOA) as active employees represented by the Union. Current retiress
continue to receive 100% of the single or family premium for the fowest priced plan,

Both the City and Union proposals on retirement formala establish a 90% retirement
benefit, retired bargaining unit members will have a significant income with a built-in COLA of
3% per year. Since retiree incomes can be expected to grow in excess of CPI, the modest
increase in retiree payments toward medical are entirely appropriate, Under the City's proposal,
retiree medical henefits would bé more comparable (albeit still much richer than) other surveyed
Jurisdictions. The City's proposal is a reasonable means to kelp control rising medical costs. This
proposal is a small step toward addressin g the significant cost of the generous retiree medical

benefit,

The Union. If this proposal is adopted it would generate untold millions of doilars in

savings to the City, not one penny of which has been identified or accounted for in the record. It
severely reduces current retiree medical benefits for employees who retire on or after July 1,
2007. Current post-retirement medical benefits have been 50% paid for by employee

contributions, This proposal breaks faith with current emplayees,
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Only about 1.9% of payroll per year need be set aside over the course of the next few
years to comforlably meet not only the GASB reporting requirements but also reduce the
unfunded liability for police and fire retiree benefits,

No such similar reduction in post-retiree medical benefits exists in the agreement
between the City and the POA.

Discussion

The City's proposal would deprive current employees who have aiready contributed to
one-half of the cost of their anticipated post-retirement benefits, To grant the City's proposal
would deprive them of the benefit of their contribution. This benefit continues only so long as
employees continue their one-half contribution. As will be discussed fater, the general area of
medical benefits, including those of retirges, is ripe for meaningful discussiop betwesn the
parties. That discussion has not been held, There has been no similar reduction in police retiree
benefits. In addition, current retirees are not emplayees of the City. It is arguable whether their

benefits may be addressed by Charter Section 111,

The Union's proposal is adopied.
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ISSUE 19: RETIREE MEDICAL . BENEFIT CHANGES (Article 283
City Proposal

28.8.] Eligible employees hired before July 1. 2007 shall be entitied 19 _a_Plap
contribution toward the premium for retiree medical insurance tied to the lowest
priced: plan at either the single or family coverage level.

28.8.2 Eligible emplovees hired on ar after July 1. 2007, shall be entitled to receive a

Plan contribution toward the premium for retiree medical insurance tied to the
lowest priced plap at the sinele coverase ievel.

28.8.3 The actuat Plan contribution for either the single or family coverace level shall be

100% of the lowest priced plap wnless the contribution is further Hmited by
_another provision of the MOA,

ion Proposa

No change. Status quo.

Positigns of the Parties

The City, Changes to the retiree medical benefits for future ernployees are also necessary
to control insurance costs. Employees hired after July 1. 2007 will still be entitled to receive
100% of the single plan premium for the lowest priced plan. if they select the family plan, they
would have to pay the difference.

Under the City's current system, retirees actually receive better medical benefits than
active employees, since they make no contribution for either the single coverage or family
coverage plan. This is highly unusual, as almost ali other jurisdi.ciions WiU fund iOé% of single
coverage, but not family coverage.

Because the City's proposal 6n!y applies to retirees hired after July 1, 2007, it wifl not
affect current employees represented by the Unicn. H is reasonable and serves the dual purpose

of fairly dealing with rising health care costs while a: the same time bringing its retirement

benefits more in line with the market.
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The Union. This proposal would create 4 second class of retiree medical benefits for
employees hired on or after July 1, 2007. On that grcund atone, it Must be denied.

The proposal would eliminate paid family coverage for retirees. It is an insidious and
dramatic reduction in retiree benefits. There is no comparable reduction negotiated between the
City and the POA. It promises to save the City tens of miliions of dollars, not one penny of
which has been identified by the City in support of this proposal.

Diseussion

The City's proposal represents a significant reduction in refiree medical benefits,
Although two-tier wage and/or benefit systems are not desirable since they generaily have a
negative impact on employee morale, it may be the only way in which the parties can address the
problems posed, to both of them, by escalatin g medical care costs, 1t does not appear there have
been many, if any, discussions between the paties themselves, No simitar reduction exists in the
police contract. Under the circumstances, the City cannot prevail,

The Union's proposal is adoptegd.
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ISSUE 20: RETIREMENT - BENEFTT FORMULA (Article 28)

284 The current formula for_calcutating retirement benefits is two and one half (2
[/2%} percent of final compensation {or each vear of service with the Citv up o
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twenty (201 vears, plus three (3%) percent of final combensation for each year of

gervice with she Citv between 21 and 25 vears and four (4%)_percent from 26-30
ygars subject 10 2 maximum of eight-five (35%) percent,

The enhanced benefit formula wil be changed to two and ope half (2 1/29%)
percent of fingl cornpensation for each vear of service with the City up to twenty
(20) vears. plus four {4%) percent of final compensation for each year of service
with the City between 2]1-30 vears subject 1o 3 maximum of ninety {90%) percent,

Service from a reciprocal azency may not be combined with the City service in
order to ear four (4%) pergent per vear.

The enhanced benefit formula will be effective for all Fire Department gmployees
who are members of the Police & Fire Department: Retirement Plan_and who
retire on or after July 1. 2007,

1n the event that the contribution rates for the enhanced benefit are not adopted b

July 1. 2007, affected emplovees shall contribute to the retirement fund that portin
of the contributions for prior service which is atiributable 1o the contributions that
would have been made as contributions for current sgrvice by members of this
plan becquse of the increased benefits provided had the members made such
coniributions from July 1. 2007. to the effect date of the contribution rates
adjustments. The rate of contribution for such prior servige, expressed as a
percentage of payroll, shall be the same percentage for afl Fire Department
members. The prior service costs pavable by members of this plan shall be

amortized over the same period of fime as the citv's coniributions for prior service
costs are amortized.

Unig osal

ARTICLE 28 RETIREMENT

286 The current formula for calculating retirement benefits is 2 |/2% of the figal
compengation for each vear of service with the City up to 20 vears. plus 3% of
final compensation for each of service with the Cj tv between 21 and 25 vears, and
4% from 26-30 years subject 10 8 maximum of 85%.

Effective July 1. 2008, the benefit formula will be chansed to 3% of final
compensation for vear of service once an employee completes twenty (20} vears
of service to a maximum of 90%.

Positions of the Partieg

The City. The City's proposal achieves the Union's stated goal of 2 90% retirernent

benefit while avoiding the significant cost and unintended consequences of the Union's proposal.
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Over the years, the City and the Union have negotiated a series of changes to their
retiement formula, generally driven by changes made by the CalPERS retirement systern.
However, San Jose has always had a retirement formula which maintained 8 2.5

% benefit for the

first 20 years of service. This formula reduces the "priar service cost" of the benefit, currently

paid entirely by the City, it also encourages longevity because employees gain a higher benefit

for every year they work at the Ci ty, which is a particularly important factor given the age of the

City's workforce. The Union's propasal would undo the City's longstanding retirement formula

and encourage earlier retirements.

San Jose's 3% COLA is sufficient to maintain pace with inflation even with ne formula
change. The City also provides a benefit known as the Supplemental Retiree Benefits Reserve
(SRBR), which is a reserve fund created DY excess earnings in the retirement plan, l.f the fund
earns more than the actuarially-assumed rate, {0 percent of the excess is moved into the SRBR.
The funds are then available for distribution to retirees.

The CalPERS retirement benefit is very expensive. The City has never blindly followed
the PERS retirement formula. There are many ways to achieve a 90% retirement benefit, The
City’s proposal achieves this benefit at a lower cost than cither the 3% at 50 CalPERS formula or
the Union proposal.

The Unio‘n has failed to justify the higt;e: cost ot; its retirement proposal. The Ciry's
proposal has a cost of 3.32% of payroll {roughly $3 million per year), while the Union's proposaj
has a cost of 5.58% of payroll (more than 5 million per ycar). In addition 1o the higher cost, the
Union’s proposal would encourage ezrlier retirements, leading to a "brain drain” and the need for

the City to recruit and train more firefighters.
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The Union. Every agency in the comparable universe provides firefighters with a

pension benefit accruing at the rate of 1% per year of service capped at 90% a1 30 years of

service, the Ca[PERS formula. In contrast, under the City's plan, firefi ghters must have 25 years

of service to retire at age 50 and accrue only 2.5% of FAS credit for each Year of the first 20
years of service. In addition, San Jose firefighters have a maximum pension benefit of §5% of

final average salary.

City actuary John Bartel opined that the City's contribution rate would increase by 11%

to provide San Jose firefighters with a pension benefit formula and agelservice retirement

eligibility matching that of CalPERS. The Union's proposal adopts the 3% accrual/90%

maximum benefit for employees with 20 plus years of service without changing the current

vesting and agefservice retirement eligibility rules, This compromise approach provides maket
equity on this core issue and would increase the City's contribution rate by 5.58%. or haif the
cost to the City of matching the CalPERS model in alf specifics.

The Union proposal also provides for dramatically delayed implementation unti] July §,
2008, two full years after the City and POA negotiated implementation of the City's backloaded
90% benefit enhancement. This delay saves miliions of doilars durin g the contract term.

No external firefighter comparabie jurisdiction supparts tiposition of the City's pension
benefit formula proposal. it is found only in the recently negotiated contract with the POA. Even
here, however, the City's final proposal inexplicably delays implementation of the benefit for
Firefighters by one year uatil July 2007. The palice received the proffered benefit enhancement

effective July 1, 2006.

II'the arbitrator is persuaded to award the City's proposal, fairness dictates adoption of the

Union's proposal on issue number 5 for longevity pay. See Union positicn under issue 5. Relative
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market equity for San Jose firefighters will be achjeved oniy if the Union's longevity pay

proposal is zlso granted. Together, the City's proposal and the Uniof's longevity proposal would

mcrease the City's contribution rate to 4,539 - less than half the cost to match the CalPERS

standard.
Discussion

Applying the Charter criteria to this issue, the Union correctly observes that no other

firefighters in the state operate under a retirement plan fike that of San Jose, Roth parties agree

the indestry standard is CalPERS. The parties have never embraced the CalPERS model. It has

driven modifications in their own plan, to be sure, but they have never adopted it. It is a much

more expensive model,

That leaves a comparison to be made between the internatly comparable group of police.
For some inexplicable reason, the Céty chose in this instance to not make its praposal comparable
1o that of the police. [nstead of making the benefit enhancement retroactive to 2006, which was
the date it was achieved by the police, the City made its proposal effective in 2007. 1n effect,
then, the City's proposal is not internalty comparable to the benefit accorded the police.

Both the City proposal and the Union proposal would achieve the goal of rajsing the
retirement benefit payout to 90%. The Union's proposal, however, would make the retirement
benefit more nearly resemble that enjoyed by firefighters covered by CalPERS. The City's
proposal leaves the firefighters behind both those covered by CalPERS and the police.

It is pure conjecture on the City's part to assert adoption of the Union's proposal would
have the uniniended consequence of encouraging firefighters to retire earlier. There is no

evidence any employee would prefar a retirament benefit of less than 90% and elect to retire

before that level was achieved.
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Under the Union's proposal, the retirement benefit formula would not change unti) July 1,
2008, one year past the effective ‘{-jate of the City's proposal and two y 230 the-emrh nen )
| s il 792D (202
date of the police. The Unior's proposal would generate a,savings for twg years beyortd wha
City has been paying for the police retirement benefit enhancement.

The Union’s proposal is adopted
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ISSUE 21 RETTREMENT - ESTABLISH LABOR MANAGEMENT
COMMITTEE QN DROP (Articie 37).

Subsequent to the submission of their briefs, the parties agreed to the following;

ARTICLE 37 LABOR MA NAGEMENT COMMITTEE

37.3  Labor Management Committze on Deferred Retirement Plan (*DROPY, Durigs
the terms of this contract the City and the Union will, not later than _1/3 [/2008.
convene a labor management commitiee to explore available options and
implications of adopting a Deferred Retirement Option Plan {DRCOP). The Labor
Management Committee shal! be comprised of a maximum of three £33} members
of City Administration and _a_maximum of three (3) designated Union

representatives, /
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Chair
e iin S
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ISSUE 22: RETIREMENT - PRIOR SERVICE COSTS (Article 78).

City Proposat

28.5 Changes in Unfunded Accrued Actuarial Liabiljity (UAAL) attributable to the
prior service costs for refirement benefit chanoes cffective on or after the effective

date of this agreement shall be shared equally between the City and emplovees
represented by JAFF.

Union Proposal

No change. Status quo.

Positions of the Parties

The City. Both the City's proposal and the Union's proposal on Issue 20, Retirement
Forrmuta, wil Ieadvto an increase in prior service costs. The cost of a retirement benefit has two
components: normal cost and the increase unfunded accrued actoarial Hability (UAAL). Normal
cost is the cost attributable to the coming yea of service of the cost of the benefit on a going-

forward basis. UAAL is the cost of the benefit for years which have already been worked but

where the cost of the benefit was not paid. It is often referred to as the *prior service cost.”

The City and employee share the normal cost of the retirement benefit on 2 3/11 - §/11
basis. The City is currently responsible for 100% of the increase in UAAL. There is no
Justification for requiring the City to pay the full cost of the benefit applicable to service
rendered prior to the implementation date while the individual employees receive the retroactive

benefit with no contribution toward that henefit,

UAAL is a significant portion of the cost created by the shift from an 85% reijrement
formula to & 90% retirement formula. More than 1wo thirds of the cost of the Ciy's retirement

formula proposal (2.29%) is due 10 changes in UAAL.
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Sharing of prior service costs oceurs in agencies under the PERS system. This proposal

will help offset the significant impact of the retirement formuta change. The City's financial

condition is tenuous. While the changing economic has prompted improved fiscal signs, the

impact of an improved pension formula will be significant,

Maintaining the status quo would unfairly place the entire burden of the UAAL on the
City with no justification, The City's proposal is more equitable,

Ihe Union. Under the San Jose City Charter, the cost of retirement benefits is actuarialty
determined by two parts: normal cost and prior service or unfunded aceried actuarial Hability
(UAAL). Under the Charter, normal costs of a bencfit are divided through a formula of 8711
the City and 3/17 to the employee. This proposal viclates the City Charter by requiring the
firefighters to "equally share” the cost of the UAAL for any benefit changes.

if the Panel awards the City's retirement formula proposal, this proposal would see their
coniribution rate increase by one-half of the increase in the Ci‘zyl UAAL rate of 2.29%, or
1.145%. This is grossly inequitabie since it violates the requirement of the City Charter that
100% of prior service cost be paid b); the City. Further, the POA and the City did not negotiate
such an enormous change in cost sharing when implementing the retirement benefit enhancement
for police officers. Adoption of this proposal would expose firefighters to the pote:'uia! of
unlimited increases in contributions for a pension benefit otherwise inferior to the labor market
standard and otherwise not required in the agreement providing the identical benefit, albeit at an
eartier period of time, between the POA and the City.

This proposal, if adopted, would provide a windfall 10 the City in unknown mittions of

dollars since prior service cost fluctuates with investment performance. It is a shift in cost that is

unprincipled under a defined benefit plan, which by design reduces risk to the employee,
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Discussign
The City asserts sharing of priar service costs accurs in agencies under the PERS system

but has provided no evidence in support of the claim. There is no sharing of prior service costs

under the City's agreement with the police. This is yet another area in which there seems to have

been virtually no dialogue between the parties prior to submission of this matter to arbitration,

The sharing of the normal cost between the City and its employees is set forth in the Charter. The
Union asserts, without contradiction, that the Charter requires the City to pay 100% of prior
service cost,

The Union's proposal is adopted,
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ISSUE 23: RETIREMENT - WORKERS' COMPENSATION OFFSET (Article 28).

Clty Proposai

28.4  Ip the evenl a member js retired for » service-connected disability and recejves
both a_service-connected disability retirement allowance and a workers'
compensation benefil for temporary disability, permanernt disability or vocation
rehabilitation temporary _disability. then the service-connected disability
retirement allowance shatl he affset by the sum of all workers' compensation
benefits as follows: ‘

. 1. The offser shail apply onlv to the following persons:

al Those persons whose applicativn for a service-connected disability
retivement was filed, by any person authorized to file such
application. on or afler Julv |_2007: and
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N Those persons retired on the setirement board's own motion, on or
after Juby 1, 2007,

The applicable amount of the workers' compensation benefity shal be

converted to a monthly cauivalent, The monthly service-connected
disability retirement allowance shall_be reduced by the workers'
compensation bepefit monthly equivalent.

The offset shall be in effect onlv during such time 8s concurrent retirament

allowances and workers' compensation benefits age paid. In the case of the
payment of a_lump sum workers' compensation benefit (excluding

payments for medical treatment). the offset shall appiy only for such
period of time as concurrent paymenis would have been made had the

workers' compensation bepefit been paid in installments.

In no case shall the offset reduce the service-connected disability

retirement allowance to_an amount less thao the sym of the maximum
retired member contributions for medical dental, life and accidental death
insurance premiums, as determined by the City, plus one dolfar. This
limitation shall apply regardiess of whether the retired member actually
contributes toward the pavment of such premiumms.

The offset shall not apply with respect to workers' compensation bepefits
paid for any injury or illness which did not cause gor contribute to the
disability_for which the service-connected disability retirement was
granted. :

Jnion Provposal

No change. Status quo.

Positions of the Parties

The City. City fircfizhters who receive service connected disability retirements are also

eligible for workers’ compensation benefits for the same injury with no reduction. The City's

proposal will partially eliminale the duplicate compensation and require that the service

connected disability retirement benefits be offset by any Workers' Compensation payments for

temporary or permanent disability payments. This will reduce the economic incentive to apply

for disability retirement by eliminating the dual payment for a single injury. The proposal is

carefully crafted to address only the problem of dual compensation for the same injury.
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{abor Code Section 4850 provides for up to one year full salary paid leave of absence for
- firefighters, and other public safety officers in Heu of the regular state temporary disability
benefit. With the exception of a few fire districts, coverage of Section 485C s limited to those
safaty officers who are members of PERS or CERLS. Almost all cities and counties are members
of PERS. The Section 4850 benefit, full wages, is considered to be tax free as a workers'
compensation benefit and is payable for one year unless there is an earlier retirement. However,
upon retirement, firefighters covered under Section 4850 and PRS do not receive any further
temporary disability benefit.

The City has its own unique retirement system and is scl-insured for workers’
compensation. 1t does not par:icipéte in PERS. City firefighters receive a similar benefit of
disability lcave payable at fuil wages for up to one year. ln addition to temporary disability, and
retirement payment, San Joge firefighters also receive permanent disability payments.

No comparable agency allows its members to “double dip” and receive both a retiremnent
aliowance and a workers' compensation temporary disability payment {or the same injury.
Internal comparability also supports the City's posiﬂén. Non-sworn retired San Jose employees
have their retirement benefit offset by workers' compensation indemnity payments of ternporary
disability and permanent disability.

The Union. The City seeks to reduce disability retirement benefits to firefighters injured
as a result of their job by integrating or reducing their retirement benefits by any award provided
the employee under the workers' compensation system. This is a variant of a proposal made by
the City before Arbitrator Brand and denjed by him 16 years ago. The Union argued then, and

argues now, that because firefighters ars engaged in an inherently hazardous occupation whose
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risk cannot be eliminated, public policy has expressed in the workers’ compensation laws that
they are to be treated differently, when disabled, from other employecs,

This proposal is an attempt to punish firefighters for the disability benefits negotiated
under the Police and Fire Retitement Plan and otherwise provided by state law. No such offset

between disability retirement benefits and workers' compensation payments was negotiated

between the City and the POA.

Discassion

As Arbitrator Bogue observed, non-safety employees in the City or elsewhere do not
perform "similar services” to police and fire. The appropriate comparison rests with San Jose's
police, not with the City's non-sworn personnel. This is a benefit of long-standing and the City
has not provided any persuasive reason to reduce it. Again, it would appear there was no

discussion about this proposal prior to its submission to arbitration.

The Union's prc:posal is ado y &—u
4’14

jcnkou H. Cossack Date
Chair
Concur 20/& d_/ W )
__/ Dissent City %’”anef ,é%(nﬁer Nora Frimann Date
V" Concur "%‘“’ T
Dissent “Union Panel N@;r’f{andy Sekany Date

ISSUE 24: RETIREMENT . §TAFF COSTS CHARGED TO RETIREMENT
FUND {Article 28).

Citv Proposal
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Mo change. Status guo. -

Positions of the Parties

The City, The proposal to eliminate references to staff costs is reasonable. The City
Attorney's Office provides assistance and advice to the Police & Fire Department Retirement
Plan. However, the MOA currently prohibits this service from being charged to the Plan. This is
inconsistent with Céty practice where the City Attorney’s Office costs are often funded by outside
funds. As such the City asks that the prohibition of this offset be efiminated to allow proper
charges where appropriate,

The Upion. This proposal is also a rehash of a proposal considered and rejected by
Arbitrator Brand 16 years ago. Since the issuance of the award by Arbitrator Brand, the voters of
the State of California have adopted Proposition 162 establishing the absolute independent
authority of the trustees to & public employee retirement plan to administer that plan in
accordance with basic fiduciary duties. Accordingly, the Plan is no longer required to consider,
nor ac;cept, legal services from the City Attorney's Office. The Plan has hired its own
independent legai counsel, Russ Richeda from the law firm of Saltzman and Johnson. There isno
reason to require plan assets to be used for expenses nol related to the fiduciary obligations of the
Board of Administration. In Fact, there is a legal probibition against such use.

No provision of the POA agreement permits staff services from the City Attorney's
Office o be charged to the Plan. The lack of comparability, the prior arbitral history, and the

significant change in recognition of fiduciary duties and rights of the Retirement Board of

Administration require rejection of this proposal.
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Discussion
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arguments are persuasive.
The Union proposal is adop?
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ISSUR 25: 48/96 WORK SCHEDULE (Article 14}

City Proposal
No change, Status quo.
Union Proposal

ARTICLE 14 HOURS OF WORK AND OVERTIME

14,112 Effective January 1. 2008 or as soon thereafter a3 practicable. the fifty-six {50)
hour shift shall be worked on a 48/96 schedule for a period of one vear, At
any_time during this year, the Union or the Department may elect 1o revert
back Lo the current schedule from the 48/96 schedyle,

Positions of the Parties

The Citv. Allowing Union members to experiment with a 48/96 work schedule would
nesatively impact workload, training, and administration. Since the Union membership was split
on whether (o pursue the 48/96 option, the conversion to that schedele would negaiively impact

morale for almost as many employess far whom the change would potentially increase morale.
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There is a significant downside to the 48/96 schedute. 1t would increase firefighter
Tatigue, jeopardizing the employee's own safety as well as that of others. The fatigue problem
would be especially acute in large departments such as San Jose, Many stations in the City
experience a large volume of calls around the clock. Firefighters who need to respond to a late-
night call during their first 24 hour shift benefit greatly from a day off to‘ feCOVET.

There are ajso significant operationzl problems associated with the 48/96 schedule. It
would place a strain on training by limiting the number of days workers are available for that
purpose. Managers are more likely (o lose contact with those they supervise because workers are
away for longer pericds of time; special projects take longer.

The temporary nature of the Union's proposal does not make it any wmore palatable in
fight of the administrative burdens created by first changing to the new schedule and then

changing back.

‘ Finally, no comparable jurisdiction in the entire Bay Area has adopted the 48/96
scheditle, Mor have any of the 10 largest California cities.

The Union. Under this proposal, employecé would work two consecutive days‘ and then
have four days off for a trial period. This proposal would benefit firefighters iny reducing their
travel time and stress and benefit the environment. It recognizes that housing costs have drjven
employees farther and farther away from Santa Clara County.

The -report prepared by Captain Martin Hoenisch and the Local 230 48/96 Schedule
Commiittee in April 2003, as well as Captain Hoenisch's testimony in these proceedings.
summarizes the findings about this schedule which led the Union membership to vote, by a close
margin, o press for its adoption by the City. The 48/96 schedule allows employees more

opportunity to recover from sleep deprivation and long-term faligue by: (1) increasing the
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number of four day rest periods from 40 to 60 a year; (2) increasing the number of “sleep in
days" from nine to 15 per month, or by 60%; (3) reducing the number of days’hours employess
spend getting ready for work and commute time by 50%; and {5) provides greater fiexibility for
employees working overtime or trades. The 43/96 schedule has either a neutral or positive effect
on reducing sick leave usage. The report identified the following additional benefils for
employees: more time at home with family and friends, 10 additional full weekends off a year.
20 additional "4 days" & year, and increased productivity at horme.

The April 2003 seport identified the following benefits which would be achieved by the
Department in adopting the 48/96 schedule: improved moral, increased productivity and project

follow through on duty, better communication between shifts, less duplication of wark, greater

employee retention and more qualified applicants.

Discussion

As elsewhere pointed out, the real beauty of collective bargaining is its ability to explore
new and different ways of resolving workplace issues. That give-and-take is inherent in the
process. Arbitration, on the other hand, is not a good forum for experimentation and innovation.

It may well be that this schedule has all of the promise deseribed in the 2003 report.
However, such a radical departure from the existing method of operation should only be
underiaken with the full support of both parties and should not be imposed by an outside third
party absent compelling reasons to do so. There are no such compelfing reasons present here.
The City's arguments are persuasive.

The City’s proposal is _adoptacj/

! )éril.ou H. Cossaé_k Daie
Chair
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The Union. This, toe, was an issued confronted by Arbitrator Brand 16 years ago. The
City has failed to make any case in support of this proposal on the basis of a specific problem or
concern,

If the City's proposal is intended to increase accountability, it fails to do that in any
meaningful way. As Arbitrator Brand held when faced with virtually the identical demnand by the
City in 1991]: “Rather, |the proposal] represents a fundamental change in the relationship
between the Union and the Fire Chief. 1n effect, it makes the Union a mendicant, dependent upan
the Chief for a?mosl any time to properly represent bargaining unit members, Indeed, if the Chi;’.f
were to deny the time, thé Union would not even be guaranteed time to process a grievance about
thai denial. The proposal represents a fundamental and sweeping change in the relationship
between the parties, for which no justification has been provided. Therefore, the City's position
must be rejected.”

Discussion

As Arbitrator Brand opined, the City's proposal would profoundly alter the relativnship
between the parties and would deprive the Union of necessary ability to perform functions within
its obligations of represe}:tation. The City has not shown the hours spent on release time by any
Union official were improper.

The Union's proposal-is adopted,
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ISSUE 29: SAFETY QFFICER ASSIGNMENT (Article 19)

City Proposal

195 The Chief or desisnee may designate oge pr mote qualified personnel to act as the
Depariment Safety Officer for purposes of responding to incidents purgnant to the
[}iness and Injury Prevention Program ("lIPP"). Only the indjvidua! assigned o
that function at the time of dn incident will be required 1o respond wnder the PP,
The to extent that this is inconsisient with anv section of IPP oy departmental
policy, this language shall control.

Uniep Proposal

No change. Status quo.
Positions of the Parties

The City. Allowing the Chief to appoint more than one Safety Officer would lessen the

burden placed on a single individual, who must remain on call 2447 for two years. It has besn
the praciice to have a Battalion Chief act as the fone Safety Officer. The proposal would expand
the Fire Chief's authority t¢ appoint more than one Safety Officer to reduce the W(;rkload of any
single Safety Officer and to help ensure the availability of Safety Officers for muliiple
emergencies. 1t is intended to reduce the Safety Officer workioad and to expand training
opportunities for other employees to learn the important functions of the Safety Officer.

Most fire depariments use a feast two Safery Officers, one responsible for the injury and
illness prevention plan and the other to oversee safety issues at fire scenes. Although under the
City's current practice, the lone Salety Officer has the option to rotate on cali duty with another
qualified batialion chief, the pool of such employees is limited and it is often difficalt.

Furthennore, relying on such an informal arrangement can negatively affect accountability and

could lead to confusion.
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The proposal would lessen the burden placed on a single Safety Officer and would
increase the number of Safety Officers wha could respond to multiple emergencies at once and it
would create betier training opportunities for employees.

The Union. This proposal is offered simply to reduce the cost to the City of having to
pay standby compensation pursuant to Article 10 of the contract to the Bantalion Chief assigned
responsibilities of the Department Safety Officer. As the record reflects, the City lost a grievance
arbitration over this matter and seeks to avoid the impact of that award by permitting the
assignment of the Departmental Safety Officer to be shared between unknown individuals
withoul any guarantee thesc individuals possess the skills and experience to appropriately
conduct the critical responsibilities of that position, |

At its core, this proposal elevates dellars over safety. No evidence was provided to show
there is an unveasonable burden placed on the 40-hour Battalion Chief historically assigned the
duties and responsibilities on a 24/7 basis as the Department Safety Officer. No evidence was
presented to show such assignments are not routinely shared among qualified Batia!ion Chiefs 5o
that adequate time off is afforded the 40-hour Battalion Chief,

The only witness proffered by the City in support of this proposal stated he did not have

any information relative to whether the current Safety Officer has been unable to locate someone

to wark the on-call duty.

Discussion

The City has not shown any problem actually exists. There has been no showing there has
ever been any issue surrounding accountability or that confusion has ever resuited because of the

current system. As with other proposals, it does not appear there was any discussion between the

parties about this proposal prior fo its submission to arbitration.



The Union's position is adopted.
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ISSUE 30: CIVILIANIZATION OF FUNCTIONS {Aricle 42
City Proposal
ARTICLE 42 CIVILIANTZATION OF FUNCTIONS

The City has the discretion ta civilianize the positions listed below. Sworn incumbents
may be transferred as other positions in the same classification become vacant or the City
may delay implementation. If sworn incumbents are to be transferred, they will receive a
minimum notice of ninety (90) calendar days. The City will give due consideration to the
disabilities of employees occupying such positions and wili make a reasonable effort to
accommodate such disabilities, inciuding the granting of reemployoment rights ia
different job classifications under existing City programs that provide for maintaining
pre-existing salary levels. At the City's sole discretion, civilianized positions may be

filled temporarily by sworn persannei without the City waiving its right to civilianize
such positions.

4.2.1  Communications - One Batialion Chief

Union Proposal
No change. Status quo.

Positions of the Parties

The City. The City currently has the discretion to civilianize a Battalion Chief in Fire
Prevention. The proposal eliminates the discretion of the Fire Chief of civilianize a Fire

Prevention Battalion Chief and adds the discretion of the Fire Chief to civilianize the

83




Communications Battalion Chief. Therefore, there is no additional loss of a bargaining unit
position, The proposal will provide the City with a civilian manager for an operation staffed by
civilian employees and result in the Department's ability to betier serve the public.

Béeause of the rotation of Batalion Chiefs in and out of the Division, the Department’s
dispatch operations have suffered from a lack of management experience and consistent
management. From 1990 through 2003 there have been 13 different Battalion Chiefs assigned to
fead Fire Communications. This rotation does not provide effective management because {1)
there is a lengthy learning curve for new managers, (2) sworn personnel fack technical
communications expertise, and (3) there i3 a lack of consistency when interacting with
communications personnel from other departm?;nts and agencies,

The civilianization of this pesition would provide stability, aliowing a fuli-time
professional with expertise in the technology of computer aided dispatch to run the chalienging
operations of the Communications d?vision. The Union has presented no evidence to support any
phantom safety concerns.

Civilian management of the dispatch function is the standard in comparable communities.
As of 2005, Sacramento Regional, San Diego, San Mateo County, Oakland and San Francisco ali
have civilian communications managers.

The Union. The City advances the notion that the key to running a pubiic safety
communications and dispatch system is continuity in management. The City's sole wilness on
this proposal acknowledged there was nothing in the MOA which would prevent the Chiet from
assigning 4 Battalion Chief to Fire Communication as a long-term assignment; such an

assignnent is within the Chief's discretion,
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The failure to recognize the need for continuity and exercise managerial discretion
assign to assign a Barttalion Chief 1o that position for a continuous period of time does not
translate into a reason requiring the transfer of bargaining unit work.

Replacing » Battalion Chief as the supervisor of the Department of Communications with
a lower paid civilian will save the City considerable funds in salary and benefits. However,
unlike the positions civilianized in 1991, the job of Fire Communications is inextricably lined
with issues of fire glmund safety. The need for 2 Battalion Chief or a line fire officer in
communications is paramount when multiple alarm sitvations are at hand. Unlike a computer or
a civilian trained to follow pre-ordai_ned protocols, a Battalion Chief with years of fire ground
experience knows with precision which units should be dispatched or "moved-up" for safety
reasons in combating fire ground emergencies.

Discussion

The City's rational for this proposal is one, basically, of continmity. The Union poiats oat
that the duration of the assignment of a Battalion Chief lo the C_om-municaiions job is within the
discretion of the Chief. The City has provided no explanation as to why management has not
exercised the discretion it has to combat the problem identified. And while the City hag labeled
the Union's safety concerns as a "phantom issue,” logic and common sense suggest that there
should be someone at the Commurications control who understands the problems, pricrities and
equipment capabilities when making decisions aboul which units to dispalch where. Even
Supervising Public Safety Dispatcher Jim Seymour identified the role of the Battalion Chief as
one of "coordinating with the Bureau of Field Operation.”

The Union's position is adopted
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SUMMARY OF THE CHAIR

This has been a fong and arduous process. While T know it is redundant, what must be
emphasized here is that whereas the collective bargaining process envisions compromise and
encourages innovation, the interest arbitration process does neither,

The parties in this dispute did not use the bargaining process to their advantage. There
was precious little discussion between them about many of the proposals. it is axidmatic that
there can be no meeting of the minds if there is no dialogue.

Although the Charter provides for issue-by-issue decisions, the result is a comprehensive
agreement. Basic notions of equity and fairness require the balancing of coimpensation and
benefits. [t is not within the authority of the Arbitration Board to pick and choose various aspects
of each party's proposal v?hich the Board might find more palatable. In some cases the parties
have overreached in one proposal in an effort to protect themselves from a possible adverse
finding with respect 1o a different proposal.

The parties share 4 common inierest, They share common problems. The biggest problem
looming on the horizon is the ever-escalating cost of health care, which affects both current
emplayees and retirees. Both parties should have an interest in addressing this vital area and,

topether, (inding ways in which costs can be contained. Both the City and the Union's members
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contribute 10. Creative ways in which to structure and fund current and future benefits, such as
the City-suggested trust for retiree medical benefits, must be explored.
Respectfuily submitted,

St Coreere

Jeritou H. Cossack
Arbitrator

g9




Stjpulation Revardine Delivery of Decision Pursuani o San Jose Charter Seciion 1111,

The parties agree that pursuant to section 1111, this decision was delivered 10 the parties on Angust 1,
2007,

Jeritou I}’ Cossack; Chalr
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