
City of San Jos6
Ethics Commission

SPECIAL MEETING MINUTES
September 10, 2014

I. Call to Order & Orders of the Day

Roll Call

PRESENT: Chair Michael Smith, Vice Chair Rolanda Pierre Dixon, Commission Members
Leon Louie, Chris Peacock and Linda Edgeworth

AB SENT: None

STAFF: Investigator/Evaluator Steven Miller, Deputy City Attorney Arlene Silva, City
Clerk Toni Taber and Assistant City Clerk Tom Graves

OTHER: Noelia Espinola, Court Reporter with Advantage Reporting Service

Call to Order

The members of the San Jos~ Ethics Comrnission convened at 5:34 p.m. in Room W-262 of City
Hall, 200 E. Santa Clara Street, CA 95113.

Orders of the Day

Action: Upon a motion by Commissioner Leon Louie, and seconded by Commissioner Rolanda
Pierre-Dixon and carried, the Commission approved the adoption of the September 10, 2014
agenda. (5-0.)

II. Closed Session - None

III. Hearings
A. Hearing on Complaint filed by Ragan Henninger on August 11, 2014 alleging

violations of Title 12 of the San Jose Municipal Code by Dave Cortese for Mayor
2014 (Independent Investigator/Evaluator)

Document Filed: (1) Report from Hanson Bridgett LLP dated September 2, 2014
regarding-Violation of Title 12.06.510 of the San Jos~ Municipal Code- Acceptance
of Contributions before the Filing of Form 500, Complaint filed August 11, 2014; (2)
Supplement to September 2, 2014 Report on Henninger Complaint from Hanson
Bridgett LLP dated September 3, 2014.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission were present. This complaint alleges
a violation by Dave Cortese for Mayor 2014.
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Specifically, the Complaint alleges two related violations of the Municipal Code:
First, alleging the Respondent violated Section 12.06.510 for accepting contributions
begim~ing on June 4, 2014 but did not file the Form 500 until June 17, 2014.
Secondly, the Complaint asserts that Mr. Cortese filed an amended Form 500 on July
25, 2014, changing his position from participation in the VEL program to non-
participation. The Complaint alleges that Respondent therefore violated Section
12.06.510 with regard to all contributions received before July 25,. 2014. The
Complainant was not present. James Harrison from Remcho, Johansen & Purcell
representing the Respondent Dave Cortese for Mayor 2014 was present.

The Evaluator presented the report and requested that the Commission adopt the
Evaluator’s opinion that with regard to the amended filing of the Form 500 and
contributions received begim~ing June 17, 2014, no violation of the Municipal Code
has occurred, and that the Commission take no further action on this part of the
Complaint. However, the Evaluator has concluded that with regard to the pre-June
17, 2014 contributions, a violation of the Municipal Code has occurred. The
Respondent has expressed his intention to return the 18 contributions received before
the June 17, 2014 filing of the Forn~ 500. His return of these contributions does not
erase the violation but is relevant to the Convnissioners’ actions in this regard.

The Conm~ission discussed the details of the complaint and the report. Staff
responded to Commission questions regarding altering language in Title 12 of the San
Jos~ Municipal Code to accommodate late filing of Form 500’s.

Chair Michael Smith swore in Respondent’s representative James Harrison fi’om
Remcho, Johansen & Purcell. He provided testimony regarding the alleged
violations, commeuting that the contributions were received, unsolicited, during the
time Mr. Cortese was taking a break from campaign activities after the primary
election, and they have since been returned. Mr. Harrison responded to questions
fi’om the Commission.

Commission deliberation followed (refer to the Reporter’s Transcript of Proceedings
#48384)

Motion: Chair Michael Smith moved that, in regard to the first violation, based upon
a preponderence of the evidence presented, a violation of San Jos~ Municipal Code
Section 12.06.510 has occurred with regard to contributions prior to June 17, 2014.
The motion was seconded by Vice Chair Rolanda Pierre Dixon.

Action: On a call for the question, the motion carried unanimously regarding the first
violation, determining that a violation of the Municipal Code has occurred with
regard to contributions prior to June t7, 2014. (5-0.)
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Motion: Chair Michael Smith moved that, in regard to the second violation, due to
mitigating circumstances, there is sufficient evidence to establish that no violation has
occurred, and that the file in this matter be closed without further action. The matter
in question is the contributions received between June 17 and July 25, 2014. The
motion was seconded by Vice Chair Rolanda Pierre Dixon.

Action: On a call for the question, the motion carried unanimously, determining that
no violation of the Municipal Code has ocurred in reference to the contributions
received between June 17 and July 25, 2014. (5-0.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Louie So certified
Commissioner Edgeworth So certified
Commissioner Peacock So certified

Action: Upon a motion by Chair Michael Smith, seconded by Chair Leon Louie and
carried unanimously, the Commission moved that due to mitigating circumstances the
file in this matter be closed without further action. (5-0.)

Each Colnlnissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Louie So certified
Commissioner Edgeworth So certified
Commissioner Peacock So certified

IV.

A.

Action: Upon a motion by Chair Michael Smith, seconded by Commissioner Linda
Edgeworth and carried, the Commission moved to direct the City Attorney to draft a
Resolution on the Commission’s Findings, and further, that the Commission
authorizes the Chair to approve and sign the resolution. (5-0.)

Consent Calendar
Approve the Minutes of May 14, 2014 Regular Meeting

Document Filed: Draft Ethics Commission minutes for the May 14, 2014 Regular
Meeting.

Action: Upon a motion by Vice Chair Rolanda Pierre Dixon, and seconded by
Commissioner Leon Louie and carried, the Commission approved the meeting
minutes of May 14, 2014. (5-0.)
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B. Approve the Minutes of July 23, 2014 Special Meeting.

Document Filed: Draft Ethics Commission minutes for the July 23, 2014 Special
Meeting.

Action: Upon a motion by Vice Chair Rolanda Pierre Dixon, and seconded by
Commissioner Leon Louie and carried, the Commission approved the meeting
minutes of July 23, 2014. (5-0.)

No Reports
A. Chair - None
B. City Attorney -Commented that the agenda item on Legal Defense Fund has been

dropped as it is considered not a priority within the workload.
1. Legislative update

C. City Clerk - None
1. Legislative update
2. Status of compliance with Commission resolutions
3. Status report on filings (Form 700, Campaign Statements, Lobbyists)

Per City Clerk Tony Taber, Assistant City Clerk Tom Graves is taking over the
Lobbyist Reports and Forna 700’s during a persolmel transition. We have an 81%
compliance rate with timely filing of form 700’s. Since contractors make up the
biggest part of those not in compliance, a new procedure in place whereby
contractors do not get paid until they file. This was a recolnmendation by City
Auditor. Additionally noted, the Neighborhood Empowerment Coalition does not
have to file with the City unless they have contributed directly to one of the
candidates. To date, they are in full compliance.

4. Elections update - None
D. Investigator/Evaluator - None

VI. Old Business
A. Status, review and possib, le action on Gift Ordinance and Frequently Asked Questions

Sheet (City Attorney)

Discussion: City Clerk Toni Taber reported that the Gift Ordinance did not get voted
on during the Council Priority Setting Session held September 9, 2014, indicating it is
not at the top of the Council’s priority list.

Action: Item deferred to next meeting scheduled for November 12, 2014.

B. Discussion and possible action on reporting requirements from staff to Commission
regarding filings (City Clerk).

Discussion: City Clerk Toni Taber discussed pulling items on Netfile and the need
for training.

Action: No action was taken.
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Co

Do

Discussion, review and possible action on FY 2013-14 Annual Report and FY
2014-15 Workplan (Chair)

Documents Filed: (1) FY 2013-14 Annual Report and (2) FY 2014-15 Workplan,
both dated June 11, 2014.

Discussion: City Clerk Toni Taber reported that the Rules and Open Government
Committee approved the Ethic’s Commission Annual Report and Work Plan at
their August 13, 2014 meeting.

Action: No action taken.

Discussion and possible action on "Dark money" issue, regulations and policies.
(City Clerk)

Discussion: Deputy City Attorney Arlene Silva indicated that the State has yet to
act on this. We can move on the disclosure end of this, but there is nothing else
that the Commission can do at this time.

Action: No action taken.

VII. New Business

Discussion and possible action on Open Government Legislation and the effects it
will have on the Ethics Commission. (City Attorney)
1. Open Government (Item 3.3 on the 8/26/14 Council Agenda)
2. Absention/Appearance of Bias (Item 3.4 on the 8/26/14 Council Agenda)

Documents Filed: Memorandum from City Attorney Richard Doyle, dated
September 3, 2014, regarding Open Government and Appearance of Impartiality
Ordinance.

Discussion: Deputy City Attorney Arlene Silva referenced City Attorney
Richard Doyle’s memorandum of September 3, 2014 and updated
Commissioners on the final adoption of the Title 12 amendment which went
before Council on September 9, 2014. She outlined the tba’ee areas offering
changes relating to the duties and responsibilities of the Ethics Commission.
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VII. New Business (Cont’d.)

Public Comment: Bob Brownstein expressed appreciation for the Ethics
Commission, and posed questions to the Deputy City Attorney. He recommended
systematizing procedures forms, thereby enabling individuals to understand the
complaints violations process and to increase transparency.

City Cierk Toni Taber mentioned that calendar posting requirements will need to
be looked into to assure they meet compliance standards.

Action: No action taken.

VIII.

IX.

Public Comment - None.

Future Agenda Items and Adjournment
The next regular meeting is October 8, 2014 at 5:30 p.m. in City Hall, Wing Room 262.

The following agenda items will be discussed at the October 8, 2014 Ethics
Commission meeting:
¯ Gift Ordinance and FAQs
¯ Reporting requirements from Staff regarding filings
¯ Open Government Legislation
¯ Approval of Meeting Minutes
¯ Extension of current Contract for Evaluator/Investigator and RFQ for new

contract commencing July 1, 2015
Changes to Form 500 form/instructions and possible changes to SJMC

The meeting was adjourned at approximately 7:16 p.m.

/~MIcHAEL SMITH, CHAIR

ATTEST:
ETHICS COMMISSION SECRETARY

T(     TABEP£, CMC
CITY CLERK
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Attachment: Transcript of Hearing dated September 10, 2014, Reported by Noelia
Espinola, CSR, License Number 8060, Advantage Reporting Services, No. 48384, pages
1 tl~a’ough 41.
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