
RULES COMMITTEE: 2-23-11
ITEM: 1.4.a

CITY OF ~

SAN JOSE
CAPITAL OF SILICON VALLEY

TO: RULES & OPEN GOVERMENT
COMMITTEE

Memorandum
FROM: Deanna J. Santana

SUBJECT: MEDICAL MARIJUANA
~DRKPLAN

RECOMMENDATION

DATE: February 17, 2011

Date

Approve a workplan and meeting schedule that enables the Public Safety, Finance and Strategic
Support Committee (PSFSS) to hold more detailed discussions about the draft Medical
Marijuana zoning and regulatory ordinances for the purposes of obtaining input and developing
Medical Marijuana ordinances for full City Council consideration in June 2011.

OUTCOME

Approval of this recommendation will set a workplan and meeting schedule that will allow staff
to receive detailed input on each section of the proposed zoning and regulatory ordinances prior
to bringing the ordinances forward for City Council consideration in June 2011. If the
ordinances are approved in June, staff will be able to begin implementation of the regulatory
program in Fiscal Year 2011-2012.

BACKGROUND

At the June 22, 2010 City Council meeting, staff presented proposed ordinances regarding
medical marijuana establishments operating in the City. Those ordinances included a regulatory
program and zoning/land use regulations. Staff also presented proposed amendments to the
City’s Schedule of Administrative Fines that could be levied against persons operating medical
marijuana establishments if those persons failed to comply with the proposed regulations, should
those regulations be approved by Council. Finally, staff presented information to the Council on
the staff required to implement the regulatory program so that Council could understand what the
full cost of the program would be to the City. In addition to the various policy alternatives
available within the regulatory program, staff also advanced a policy option outside of
regulations, which was to implement a ban on medical marijuana establishments. At the
meeting, the City Council deferred action on the proposed ordinances and options, directed staff
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to schedule a City Council Study Session to further review the medical marijuana regulatory
program once the November General Election results were available and to continue to "focus
enforcement on the closure of any collective that is within 500 feet from sensitive uses
enumerated in the staff report and/or any collective located outside the CG Commercial General
Zoning District."

At the December 13, 2010 Medical Marijuana Study Session, staff presented to the City Council
the same set of regulations presented in June, along with a summary of community input and an
analysis of potential impacts to City resources. This Study Session was accompanied by
comment from the District Attorney’s Office with respect to its legal perspective regarding
medical marijuana. At the Study Session, the Council gave direction for staff to stop issuing
business licenses to new medical marijuana establishments and to continue those enforcement
priorities approved by the City Council on June 22. As of December 13, 2010, the Finance
Department has ceased accepting Business Tax License registration forms for new medical
marijuana establishments.

With respect to those ordinances containing the regulatory program and zoning/land use
regulations, the City Council deferred action and directed staff to return to the Rules Committee
with a workplan and meeting schedule to complete the review of the policy options within each
of those ordinances by the PSFSS Committee.

ANALYSIS

Given the complexity of establishing a new regulatory program, staff believes the most
appropriate approach for addressing the ordinances containing the regulatory progran~ and
zoning/land use regulations (collectively, "the Ordinances") to separate them into three separate
sections. It is proposed that the three sections scheduled for separate meetings will consist of:

1. Zoning/Land Use Policy-- The Land Use Policy contains amendments to Title 20 to
include specific land use provisions for medical marijuana establishments.

2. Medical Marijuana Regulatory Program-- The Regulatory Program is designed to
regulate the cultivation and use of medical marijuana by both individuals and specific groups
of individuals.

Cost for Regulatory Program & the Schedule of Fines-- In developing the cost for the
regulatory program, the direction was to develop a 100% cost recovery staffing plan that
could effectively address the significant resources and diverse sets of professional
expertise/disciplines needed to support the program. This includes any necessary
professional, policy, legal, and financial reviews, law enforcement operations, and any other
issues that may surface during the support of this policy. Staff has also developed a proposed
Schedule of Fines pertaining to violations of the proposed regulatory program.
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When legally feasible and to the extent possible, each section of the Ordinances will contain a set
of policy alternatives available to Council. Staff is hopeful that this will assist the Committee in
addressing any concerns it may have while still arriving at a finished program that is legally
viable. It should be noted that each section will be based on the same policy that was presented
to the City Council on June 22, 2010 and December 13, 2010.

While a significant amount of input from stakeholders has been received throughout the
development of this policy, given staff’s current workload in light of the City’s fiscal
environment, stakeholders and experts are further encouraged to attend the planned committee
meetings to provide input on the sections of the proposed ordinances. No additional outreach
efforts are planned at this time as staff is assigned to Budget development and Redistricting
efforts which require significant resources of the City Manager’s Office staff. Staff will
maximize sharing information on the City’s website. Attached is a copy of the Medical
Marijuana workplan, which notes the items for discussion, along with a proposed timeframe for
review. (Attachment A).

Related Updates

During the development of this workplan, notable key developments or updates surfaced and are
shared below:

1) Marijuana Business Tax: Efforts are currently underway to implement the Marijuana
Business Tax and conduct the appropriate outreach efforts to affected businesses. The
Marijuana Business Tax, which will impose a 7% tax on gross receipts on all marijuana
businesses operating in San Jose, will be effective starting March 1. A separate
information memo was distributed on February 14 to the Mayor and City Council
regarding the current status of regulation and outreach relative to the Marijuana Business
Tax. Included in that memo was a copy of the Marijuana Business Tax informational
brochure (Attachment B).

2) Current Enforcement Actions: Given there is a absence of a medical marijuana
regulatory program, it should be noted that Planning, Building & Code Enforcement and
the Police Department have not been conducting any regulatory activities. While both
Departments have been attempting to address those enforcement priorities approved by
the City Council on June 22, 2010 (mentioned earlier in this section), it should be noted
that the City (as of January 1,2011) is now required to comply with State law (AB2650),
which sets a different set of sensitive uses and a 600 ft distance. As noted in staff’ s memo
to the Mayor and City Council, dated January 26, 2011, it appears that there were 102
businesses conducting marijuana related business in San Jose as of December 13, 2010.
(Attachment C). As staff becomes aware of the nature of businesses, the City’s business
tax database will be updated to reflect all apparent marijuana businesses in San Jose

3) District Attorney’s Potential Guidelines: In midst of the recent transition within the
Santa Clara County District Attorney (SCCDA) Office, staff has advanced a draft of
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staff’s proposed medical marijuana program with the SCCDA to gather and receive their
input. The SCCDA is currently in process of researching the broader issue of medical
marijuana before developing legal guidelines, which will hopefully provide some legal
clarity within Santa Clara County.

4) State Legislative Activity: A recent article, published by the Sacramento Bee on
February 13, 2011, mentioned that a revised set of guidelines on medical marijuana from
California Attorney General Kamala Harris is forthcoming. This same article also
suggested that Assemblymember Tom Ammiano, D-San Francisco, is working on
introducing an assembly bill to create a state oversight program to regulate medical
marijuana dispensaries, including medical marijuana delivery programs. Given that the
deadline to introduce assembly bills is February 18, 2011, we will track and report
whether any assembly bill regarding medical marijuana is introduced through our
legislative efforts.

ALTERNATIVES FOR CONSIDERATION

To complete the items for review, staff considered two approaches, which the Rules Committee
should consider. The Rules Committee can decide to: (1) Complete workplan items through the
Rules Committee; or, (2) Complete workplan items through the full City Council. Below is
additional discussion of each of the alternative approaches:

Alternative 1: Workplan Items through Rules & Open Committee

This option provides the Rules & Open Government Committee the opportunity to schedule each
workplan topic once per month, but allows more frequent discussions if desired. Given that
there is typically a Rules Committee meeting each week, this adds flexibility to the length or
substance of a discussion on each of the proposed categories. For instance, if there is a
discussion that requires more time or a subsequent referral given by the Rules Committee during
one meeting session, the particular item can return much more quickly than the monthly Council
Committee structure by continuing the matter to the next weekly meeting.

If the Rules Committee wishes to complete the review of workplan items, below is a proposed
workplan schedule:

Alternative 1: Workplan through Rules Committee
Topic ...........................................................................................

Approval of Medical Marijuana Workplan (Feb) February 23 Rules Committee
Meeting

Zoning/Land Use Policy (March) March 16 Rules Committee Meeting
Regulatory Program (April) April 13 Rules Committee Meeting
Cost for Regulatory Program & Schedule of Fines andMay 18 Rules Committee Meeting
Fees (May)
Presenting Ordinances to City Council (June) June 7 Rules Committee Meeting
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Alternative 2: Workplan throngh the City Council

This option provides staff the oppol~nity to schedule one topic per month for discussion at a full
City Council meeting, This option gives the full City Council the benefit of providing input on
each topic, given that the Council will be considering the final ordinances in June, However, this
option provides limited flexibility because of the various Sunshine requirements for City Council
meetings that can make it difficult to schedule additional time on a topic or for staff to return to
Council to respond to a referral, This could be remedied by requests for "sunshine waivers" if
needed,

If the Rules Committee wishes to delegate the completion of the workplan through the City
Council, below is a proposed schedule:

Alternative 2: Workplau through the City Council¯ ~opic Time~ame
February 23 Rules Committee

Approval of Medical Marijuana Workplan (February) Meeting
Zoning/Land Use Policy (March) March 29 Council Meeting
Regulatory Program (April) April 26 Council Meeting
Cost for Regulatory Program & Schedule of Fines andMay 24 Council Meeting
Fees (May)
Presenting Ordinances to City Council (June) June 7 City Council Meeting

PUBLIC OUTREACH/INTEREST

[~ Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater, (Required: Website Posting)

[] Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-mail
and Website Posting)

[] Criterion 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Council or a
Community group that requires special outreach. (Required: E-mail, Webslte Posting,
Community Meetings, Notice in appropriate newspapers)

This issue meets Criteria 2 and 3 above and falls under the Community Engagement Policy
established by the City Council, Community outreach has been conducted to obtain input, The
proposed ordinances are posted to the Clerk’s agenda webpage and a separate website has been
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developed that provides an inventory on all materials published by the City during the course of
developing this Regulatory Program.

COORDINATION

This memorandum has been coordinated with the Office of the City Attorney and the SCCDA
Office.

COST SUMMARY/IMPLICATIONS

As currently proposed by staff, the medical marijuana regulatory program would be 100% cost
recovery, with the Medical Marijuana establishments paying for the program, and would not
impact the General Fund.

/s/
DEANNA J. SANTANA
Deputy City Manager

Attachment A: Medical Marijuana Workplan
Attachment B: Marijuana Business Tax Informational Brochure
Attachment C: Listing of Medical Marijuana Businesses in San Jose as of December 13, 2010



2011 Proposed Medical Marijuana Workplan at
PUBLIC SAFETY, FINANCE & STRATEGIC SUPPORT COMMITTEE

Commercial General (CG) Zoning District and
Sensitive Uses
Cultivation
No Land Use Permit/Zoning Verification Issued
Noticing
Non-Transferability
Policy AItemative(s)
° Part 1: Purpose and Intention
¯ Part2: Definitions

Medical Marijuana Collective
Part 3: General Provisions

Registration Required
Maximum Medical Marijuana Collective
Number
Priority Order

Part 4: Operating Regulations and
Conditions

Security
Cultivation
Collective Operations
Owner, Manager and Membership
Requirements
Packaging of Medical Marijuana

Part 5: Operating Regulations and
Conditions
Part 6: Audits
Part 7: Inspection and Enforcement
Part 8: Application of Chapter; Other
Legal Duties

Sunset Clause
Part 9: Personal Use Requirements and
Regulations
Additional Medical Marijuana Referrals
- Medical Marijuana Inventory Limits
- Transporting and Deliveries
- Business Plan/Operational Issues
Staffing Plan & Registration Fee
- Law Enforcement and Investigation
- Policy/Evaluation Review
- Financial and Compliance Review

Schedule of Fines
Full City Consideration of Medical
Marijuana Ordinances~

March 17, 2011

April 21,2011

May 19, 2011

June 7 OR 14, 2011

ATTACHMENT A
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