grre o m City of San José
SAN JOSE Ethics Commission

CAPITAL OF SILICON VALLEY

SPECIAL MEETING MINUTES
March 25, 2015

L Call to Order & Orders of the Day

Roll Call

PRESENT: Chair Michael Smith, Vice Chair Rolanda Pierre Dixon and Commissioner
Madhavee Vemulapalli.

ABSENT: Commissioner Chris Peacock (Unable to attend due to scheduling conflict).

STAFF: Deputy City Attorney Arlene Silva, Investigator/Evaluator Steven Miller and
Deputy City Clerk Ruth Krantz.

OTHER: Nina Pavone, Court Reporter with Advantage Reporting Service.
Call to Order

‘The members of the San José Ethics Commission convened at 5:33 p.m. in Room W-262 of City
Hall, 200 E. Santa Clara Street, CA 95113,

Orders of the Day

Action: Upon motion by Vice Chair Rolanda Pierre Dixon, seconded by Commissioner
Madhavee Vemulapalli and carried unanimously, the Commission approved the adoption of the
March 2, 2015 agenda. (3-0-1. Absent: Peacock.)

II. Closed Session - None

III. Hearings

A. Continuation of hearing on Complaint filed by Bui Dinh against Supervisor Dave Cortese
filed October 14, 2014 and subsequently amended to include Councilmember Tam Nguyen,
alleging violations of Title 12 of the San Jose Municipal Code. (Independent
Investigator/Evaluator)

Document Filed: Second supplemental report from Hanson Bridgett LLP dated March 18,
2015 regarding Bui Dinh against Dave Cortese and Dave Cortese for Mayor 2014
Committee and Tam Nguyen, addressing the alleged violation of Title 12.06.910 of the San
José Municipal Code — Coordination and Failure to Report Expenditure Made at Behest of
Candidate, and providing a sworn statement from The-Vu Nguyen.
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Discussion: Chair Michael Smith summarized the hearing procedures. He opened the
public hearing and indicated that the newest member of the Commission, Madhavee
Vemulapalli, having read previous reports and correspondence and having reviewed
transcripts of previous sessions of this hearing, was adequately versed and eligible to vote
on this matter. All members of the Commission were present except for Commissioner
Chris Peacock. At the Ethics Commission hearing on March 2, 2015 this hearing was
continued to allow the Investigator/Evaluator to obtain a sworn written statement from
The-Vu Nguyen, a witness mentioned in earlier reports.

Complainant Bui Dinh was present, but provided no testimony. The respondent was not
present for this hearing.

Hanson Bridgett LLP Investigator/Evaluator Steven Miller indicated that the sworn written
statement from The-Vu Nguyen had been provided and that it did not alter fundamental
conclusions regarding coordination expressed in earlier reports.

The Commission deliberated. (A full transcript of the hearing is attached)

Motion: Chair Michael Smith moved that the Commission finds, based upon a
preponderance of the evidence presented, a violation of San Jose Municipal Code Section
12.06.910 has occurred in the case of Dave Cortese. Vice Chair Rolanda Pierre Dixon
seconded the motion.

Action: On a call for the question, the motion carried indicating concurrence with the
Evaluator’s report that a violation of the Municipal Code has occurred in the case of
Councilmember Dave Cortese. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard or read the testimony at the
hearing and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli- So certified
Commissioner Peacock Absent

Motion: Chair Michael Smith moved that, due to sufficient mitigating circumstances, no
penalties be imposed and the file in this matter be closed without further action. Vice Chair
Rolanda Pierre Dixon seconded the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard or read the testimony at the
hearing and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner-Peacock Absent
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Action: Upon a motion by Vice Chair Rolanda Pierre Dixon , seconded by Commissioner
Madhavee Vemulapalli and carried, the Commission moved to direct the City Attorney to
draft a Resolution on the Commission’s Findings, and further, that the Commission
authorizes the Chair to approve and sign the resolution. (3-0-1. Absent: Peacock.)

B. Complaint filed on February 18, 2015 by Bui Dinh against Manh Nguyen and Manh
Nguyen for San José Council D4 2015 Committee alleging violations of Title 12 of the San
Jose Municipal Code. (Independent Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated March 18, 2015 regarding
Violation of Title 12.06.1010 of the San José Municipal Code — Disclosure of
Electioneering Communications.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission but Commissioner Chris Peacock were
present,

Investigator/Evaluator Steven Miller presented the report, indicating that the disclaimer
presented on the Respondent’s lawn signs did not include the information required by Title
12, resulting in a violation of the Municipal Code; however, upon notification of the
Complaint, the Respondent took prompt action to remedy any violation.

Chair Michael Smith swore in the Respondent’s representative, Campaign Manager Peter
Allen. Mr. Allen indicated that corrective action is being taken, with stickers purchased
and being affixed to lawn signs not in compliance. Mr. Allen recommended to the
Commission that either the rules be changed or electioneers be better educated on this part
of the Municipal Code.

The Complainant, Bui Dinh, was present but did not make a statement.

The Commission deliberated. (A full transcript of the hearing is attached)

Motion: Vice Chair Rolanda Pierre Dixon moved that, due to a preponderence of evidence,
a violation has occurred. Chair Michael Smith seconded the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent
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Motion: Vice Chair Rolanda Pierre Dixon moved that due to sufficient mitigating
circumstances, no penalties be imposed and the file in this matter be closed without further
action. The motion was seconded by Chair Michael Smith.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent

Action: Upon a motion by Chair Michael Smith, seconded by Vice Chair Rolanda Pierre
Dixon and carried, the Commission moved to direct the City Attorney to draft a Resolution
on the Commission’s Findings, and further, that the Commission authorizes the Chair to
approve and sign the resolution. (3-0-1. Absent: Peacock.)

C. Complaint filed on February 23, 2015 by Bui Dinh against Manh Nguyen, Candidate for
San José Council D4 and Vietnam Liberty News Committee alleging violations of Title 12
of the San Jose Municipal Code. (Independent Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated March 18, 2015 regarding
Violation of Title 12.06.1010 of the San José Municipal Code — Disclosure of
Electioneering Communications.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission but Commissioner Chris Peacock were
present.

Investigator/Evaluator Steven Miller presented the report and indicated that by failing to
include a disclaimer on a broadcast on his radio station and in a reprint in his newspaper,
the sole owner of the news media outlets, the Respondent Manh Nguyen violated the
Municipal Code.

Chair Michael Smith swore in the Respondent’s representative, Campaign Manager Peter
Allen. Mr. Allen accepted the findings of the report, indicating that Vietnam Liberty News
has subsequently included a disclaimer for all news articles related to the District 4 race.
He added that this particular section of the Code should be reviewed to allow for clarity
and for freedom of the press.

The Complainant, Bui Dinh, was present but did not make a statement.

The Commission deliberated. (A full transcript of the hearing is attached)
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Motion: Vice Chair Rolanda Pierre Dixon moved that, due to a preponderence of evidence,
a violation has occurred. Commissioner Madhavee Vemulapalli seconded the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent

Motion: Vice Chair Rolanda Pierre Dixon moved that due to sufficient mitigating
circumstances, no penalties be imposed, no further action taken and the file closed. Chair
Michael Smith seconded the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed all the evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent

Action: Upon a motion by Chair Michael Smith, seconded by Vice Chair Rolanda Pierre
Dixon and carried, the Commission moved to direct the City Attorney to draft a Resolution
on the Commission’s Findings, and further, that the Commission authorizes the Chair to
approve and sign the resolution. (3-0-1; Absent: Peacock.)

D. Complaint filed by Karin Cogbill on March 2, 2015, alleging violations of San José
Municipal Code by Manh Nguyen for San José Council D4 2015 (Independent
Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated March 18, 2015 regarding
Violation of Title 12.06.510.A of the San José Municipal Code — Participation in Voluntary
Campaign Expenditure Limits Program.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission but Commissioner Peacock were present.

Investigator/Evaluator Steven Miller presented the report, indicating that by accepting
contributions before filing the required Form 500, the Respondent violated the Municipal
Code.
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Chair Michael Smith swore in the Respondent’s representative, Campaign Manager Peter
Allen. Mr. Allen alleged that the Respondent was misinformed regarding requirements to
file a Form 500 by the Office of the City Clerk.

The Complainant, Karin Cogbill was not present, but the candidate she filed on behalf of,
Lan Diep, was present.

Chair Michael Smith swore in Lan Diep. Mr. Diep indicated he felt it was disingenuous
that Manh Nguyen would rely solely on the City Clerk’s recommendation regarding the
Form 500.

The Commission discussed the issues of information provided to the Respondent and
concluded that further investigation is necessary to examine the role of the Clerk’s Office
in this allegation.

Investigator/Evaluator Steven Miller opined that confusion of the law does not excuse
noncompliance with the law.

Motion: Vice Chair Rolanda Pierre Dixon moved that, due to a lack of information
regarding the City Clerk’s role in this issue, further investigation be initiated to evaluate the
interactions between the candidate and the City Clerk’s office. Commissioner Madhavee
Vemulapalli seconded the motion.

Action: On a call for the question, the motion carried, with the hearing suspended to a
future meeting whereby the Evaluator/Investigator may provide a report as requested by the
Commission. (3-0-1. Absent: Peacock.)

E. Complaint filed by Daniel Bogert on March 4, 2015 against Lan Diep for San José City
Council D4 (Independent Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated March 18, 2015 regarding
Violation of Title 12.06.510.A of the San José¢ Municipal Code — Electioneering
Communications Violation.

Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission but Commissioner Chris Peacock were
present.

Investigator/Evaluator Steven Miller presented the report, which concluded that the
disclaimer on the Respondent’s lawn sign did not include the information required by Title
12.

The Complainant, Daniel Bogert, was not present.

Chair Michael Smith swore in the Respondent, Lan Diep. Mr. Diep indicated that someone
from the City Clerk’s Office advised him that a P.O. Box would be sufficient on his signs
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as he was not comfortable using his home address. He asked that the Commission consider
the public safety issue of having to use a physical street address when it is their personal

residence, and that it heightens the burden of the requirements to run for office.

Chair Michael Smith indicated that the Commission can not change requirements on it’s
own but can offer recommendations to the Council.

Chair Michael Smith swore in Duc Lam. Mr. Lam provided further information regarding
the placement of the P.O. Box number on lawn signs and reiterated the Respondent’s
concern with safety.

The Commission deliberated. (A full transcript of the hearing is attached)

Motion: Commissioner Madhavee Vemulapalli moved that, due to a preponderence of
evidence, a violation has occurred. Vice Chair Rolanda Pierre Dixon seconded the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent

Motion: Chair Michael Smith moved that due to sufficient mitigating circumstances, no
penalties be imposed, and that the Respondent make a best effort to modify existing and
future electioneering communications including lawn signs by April 8, 2015 and
communicate completion to the Clerk’s Office. Vice Chair Rolanda Pierre Dixon seconded
the motion.

Action: On a call for the question, the motion carried. (3-0-1. Absent: Peacock.)

Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Vemulapalli So certified
Commissioner Peacock Absent

Action: Upon a motion by Chair Michael Smith, seconded by Vice Chair Rolanda Pierre
Dixon and carried, the Commission moved to direct the City Attorney to draft a Resolution
on the Commission’s Findings, and further, that the Commission authorizes the Chair to
approve and sign the resolution. (3-0-1; Absent: Peacock.)
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IV.

V.

VIL

Consent Calendar — None.
Reports — None.
OId Business — None.

New Business — None.

VIII. Public Comment

IX.

Former Chair of a predecessor to the Ethics Commission, Terry Reilly, indicated that he will
look forward to discussing the outreach to ethnic and specialized media regarding campaign
and ethics regulations and policies during the next regularly scheduled meeting of the
Commission.

Future Agenda Items and Adjournment

A specially scheduled meeting of the Ethics Commission will be arranged, with future
agenda items to include:

o Ethics Commission ad hoc Subcommittee update

o Approval of Meeting Minutes

J Review RFQ’s received for Evaluator/Investigator

° Open Government training

o Prioritization of concerns regarding campaign and ethics regulations and policies

(May 2015 meeting)
° Preparation of Annual Report and Work Plan (May 2015 meeting)

The meeting was adjourned at 8:05 p.m.

Yt

MICHAEL SMITH, CHAIR

ATTEST:
ETHICS COMMISSION SECRETARY

TONI J. TABER, CMC
CITY CLERK

Attachment: Transcript of Hearing dated March 25, 2015, Reported by Nina Pavone, CSR,
License Number 7802, Advantage Reporting Services.
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Page 3
PROCEEDINGS

CHAIRMAN SMITH: The first one we're going to
do Is the continuation of the hearing from iast time.

So It is Wednesday, March 25th, 2015, and
this hearing of the San Jose Ethics Commission is belng
held In Room W262 of San Jose City Hall. Ali members
of the commission are present except Ghris Peacock.
Per procedure, new member Madhavee Vemulapaili Is
permitted to vote on commission decisions because she
has reviewed the testimony at previous sessions of this
hearing and has reviewed ail the evidence in the
record.

And i have to say | really appreclate the
effort you put into getting up to speed, because
there's only three of us tonight and it takes three to
make a decision. So It's much appreclated.

The Commission wiil conduct a third
continuation of a hearing on a compiaint flied with the
Clty Cierk on October 14th, 2014, by Bui Dinh alleging

that Dave Cortese and the Dave Cortese for Mayor 2014 |

Committee violated Sectlon 12.06.910 of the San Jose
Munlcipai Code. Specifically, the allegation was that
the respondent falled to report as contributions

certain expenditures allegedly made at the behest of

{
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the candldate.

I'm golng to go through this litany of where
we've been on the previous hearlng, Just to properly
set the stage so we can remember where we're al.,

The Clly Clerk notlfied end provided a copy
of the complaint ta the Independent Evaiuator on
Oclaber 14, 2014, and the Evaluator notlfied and
provlded a copy to the respondent on Oclober 16, 2014,

The Independent Evaluator's Report and Recommendations

were submitted to the City Clerk on December 3rd, 2014,
and coples were then provided to the complalnant, the
ariglnal respondent and commisslon members and posted
at the cily web slle with the agenda for a hearing held
on Dacember 10th, 2014,

Al that hearing the Commisslon directed that
the complalnt be amended to Include Tam Nguyen as an
addltional respondent and directed the Evaluator to
conduct further Investigation. The Evaluator
subsequently nolified and provided a copy of the
complaint to the additional respondent on December 12,
2014,

The Indepandent Evaluator's Supplemental
Report and Recommendalions were submilted to the Clty
Clerk on February 2nd, 2015, and coples were then

Fi

provided to the complalnant and the respondent -- the

T T =xrens

1 (Pages 1 to 4)

ADVANTAGE REPORTING SERVICES 408-920-0222




REPORTER'S TRANSCRIPT OF PROCEEDINGS

Page 5 Page 7

1 respondents and commisslon members and posted to the 1 orthelr representatives identlfy themselves for the

2 city web site with the agenda for a contlnuation of the 2 record.

3 hearing on February 9th, 2015. At that time, however, 3 Is there anyone for -- not for this bunch.

4 the Commisslon deferred the continuation of the hearing 4 Okay.

5 until March 2nd, 2015, because the Evaluator's 5 And, again, I'm going to do this one time

6 - Supplemental Report had not been dellvered to the 6 only. If clty staff and representatives of Hanson

7 respondent three business days In advance of the 7 Bridgelt, the Commission's Independent Evaluator, would

8 hearing, as required by procedure. 8 please ldentify themselves for the record.

8 At the continuation of the hearlng on 9 MR. MILLER: Steven Mlller from Hanson
10 March 2nd, 2015, the Commisslon found that a violation 10 Bridgett.

11 had occurred In the case of Tam Nguyen bul directed the 11 MS, SILVA: Arlene Sliva, Deputy Clty

12 Evaluator o conducl further Investigation regarding 12 Attorney.

13 Dave Cortese and the Dave Cortese for Mayor 2014 i3 MS. KRANTZ: Ruth Krantz, Deputy City Clerk.

14 Committee. 14 CHAIRMAN SMITH: Thank you.

15 The Independent Evaluator's second 15 Under the Commlsslon's regulations and

16 Supplemental Report was submlited to the City Clerk on 16 procedures, the respondent may submit a written

17 March 18, 2015, and coples were then provided to the 17 response to the Report and Recommendations. The

18 complainant, the respondent and commisslon members and | 18 response may contaln legal argument, summary of

19 posted to the clly web site with the agenda for 19 evldence and-any mitigating or exculpatory Informatlon.

20 tonight's hearing. And that's where we're at right 20 As of now, the only response we've recelved

21 now. 21 was the -- | guess It's an e-mall from Dave Cortese on

22 I'l go through this one -- some of thls 22 February 9th. And there's been nothing new since then

23 hollerplate stuff. I'm going to go through It one 23 that I'm aware of, |s that right, since the last

24 tlme. We've got five hearlngs. I'm not golng to do it 24 meeting? :

25 five limes. But just to set the stage for everything 25 Okay. | guess the clerk's office would know
Page 6 Page 8

1 thatls to oceur. 1 If there was.

2 On April 15, 2014, the City Councll adopted 2 COMMISSIONER VEMULAPALLI: There was one

3 Resolution 76954, which establishes the Commisslon's 3 March 2nd -

4 regulallons and procedures pertaining to Investigallons 4 CHAIRMAN SMITH: Oh, maybe | got the date

5 and hearings. All pariles to these proceedings have 5  wrong.

6 heen provided coples of the Resolution. The 6 COMMISSIONER VEMULAPALLI: March 2nd.

7 regulations and procedures have heen adopted In order 7 CHAIRMAN SMITH: You're right. Okay. Yeah,

8 to ensure the falr, just and timely resolution of 8 | didn't update it. You're right,

9 complalnts before the Commission. 9 Yeah, there was a response from Dave Cortese
10 This hearlng is open to the public. Itls 10 on February 9th which asked for a continuation, And
11 helng electronlcally recorded, and we have a court 11 that's why we continued, because he didn't have enough
12 reporter with us to complle a transcript. 12 {ime. And then he subsequently submitted a second -- a
13 The formal rules of evidence do not epply to 13 memo on March 2nd, which was the date of the last
14 this hearing, but all testimony will be under oath or 14 hearing. Okay. Correct that.

15 affirmation. The complalnant will be treated Ilke any 15 Okay. And the complalnant or any other

16 other witness In providing evidence. The Chalr may 16 |Interesled person may also submlt a brief or written
17 compel the testimony of witnesses and may compel the 17 argument. )

18 productlon of relevant documents to the Evaluator by 18 And, as | understand it, we have recelved

19 subpoena. Witnesses may be excluded at the discretion 19 nothing from anyone.

20 ofthe Commission. Commission members may ask 20 MS. KRANTZ: We have not.

21 questions of witnesses or the Evaluator when recagnized 2% CHAIRMAN SMITH: Okay. Let's make a nole
22 by the Chair, 22 here. ;

23 At this flme [ would like to have the 23 Okay. So turn It over to our Independent

24 complalnant, Bul DInh, and the remalning respondent, 24  Evaluator, Steve Mlller, If you would --

25

Dave

N
oo

T

TErrens R =

Cortese and Dave Cortese for Mayor 2014 Committee,

#

MR. MILLER: Good evening. | will be brlef.

m—— — — re—
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2 (Pages 5 to 8)
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1 At your direction, we have secured for you a 1 eare that the campalgn event promoters did not invite {!
2 sworn witness stalement from a witness that was of 2 Mayor Liccardo. And, in fact, on the video that we ;
3 particular interest o commissioners at the last two 3 have discussed and in the news reporting, It was :
4 hearings on this matter, And that's attached to this 4 acknowiedged that they told the crowd that they were
5 report. i 5 not invitlhg Mayor Liccardo. Second fact is that ;
6 | do feel compelled fo say one thing -~ and 6 Supervisor Cortese's signs were both at the sides of l
7 that's the only thing I'il say -~ which Is that from a 7 the stage but also on the proscenium, where only the :
8 legal perspective, the sworn statement that now you 8 campalgn organizers would have put signs. And the :
9 have before you does not alter any of our concluslons, 9 third fact was the Introduction that you heard on the !
10 And]want {o explain why. 10 video, where he was infroduced to the crowd in English ]
11 And | think the easlest way | can expiain it 11 as the next mayor of the City of San Jose.
12 Is through a hypothetical situation. Ifl ama 12 And | admit it is a close call as 1o whether
13 candidate and you, Chairman Smith, say fo me, "l would | 13 1hat Is sufficlent to characterize what was otherwlse a |;'
14 like to have a campalgn rally for you next Saturday. 14 "Get Out the Vote" event as a campaign event. Butour |
15 Would you attend and speak to the crowd?" and | say, 15 concluslons fo that effect are not altered by this ‘
16 "Yes, | will be there" and then there Is a campalgn 16 sworn statement, which has to do with the interactions 4
17 rally and | do attend and | speak to the crowd, | 17 prior to the event. :
18 believe the law Is clear that the expenses associated 18 And that's really all | will say. 1 don't
19 with that campaign raliy are treated as contributions 19 want to rehash everything we have already told you, and ||
20 made al the behest of the candidate, because the - 20 I'm sure you would be happy if | did not do that.
21 my - I'm the hypothetical candidate -- my attendance 21 CHAIRMAN SMITH: Okay. Questlons?
22 was arranged and the campalgn rally was held in 22 COMMISSIONER VEMULAPALLI: | have one
23 consultation with me. And under the FPPC regulations | 23 question.
24 that Is sufficlent to consider coordination to have 24 MR. MILLER: Yes,
25 happened such that expenditures associated with the 25 COMMISSIONER VEMULAPALLI: The county
Page 10 - Page 12
1 event are contributions treated as -- are treated as 1 supervisor's -- aclually, let's see hls name. Mr. -
2 contributions made. 2 what s his - howdo you pronounce It?
3 The facts here, | think, are essentially the 3 MR. MILLER: The-Vu Nguyen, :
4 same with regards to the invitation to attend the 4 COMMISSIONER VEMULAPALLI: His name Is on the |
5 event. There Is no dispute but that the event 5 pamphlet -- the orgenlze‘rs commiltee. His name Is on i
6 organlzers invited the candidate and he accepted, and | 6 the pamphlel on the lalesl commiitee. | was looking at Bl
7 the event organizers understood him to have accepted | 7 that. E
8 and he understood that they knew that he was coming. | 8 CHAIRMAN SMITH: | believe il was another |
9 The only difference between my hypothetical -- tome, | 9 member -- it was a member of Supervisor Cortese’s
10 itis not atall a close call, a close question, 10 campalgn staff who was listed as an arganizer, wasn't
11 Jjegally speaking, as to whether or not coordination 11 [t? | was looking at the report today. '
12 happened such that expenditures should be treated as | 12 COMMISSIONER PIERRE-DIXON: I'm not -- |
13 contributions at the behest. 13 don'Lthink It was him, no,
14 What Is a closer call is that In the 14 CHAIRMAN SMITH: | don't belleve It was.
15 hypothetical | gave you, | described a campaign rally. | 15 COMMISSIONER VEMULAPALLI: What are the -- |
16 And here we have an event that, as we have now 16 know one name | recognized, Mr. Luu. His name Is on
17 expiained to you a number of times, was blurred and 17 the pamphlet. But | thought that there was enother
18 ambiguous as to the nature of the event. Inmy view, |18 name alsoon that, ‘
19 ourinitial - our first two reports descrlbe to you 19 MR. MILLER: | have fo confess that 1 do not
20 the reasons why we came down on the side of treating | 20 recall. If you are looking st the -- our Initlal B
21 that event as a campaign event with respect to 21 report -- *
22 Supervisor Cortese, not as a "Get Out the Vote" event. | 22 COMMISSIONER VEMULAPALLI: Yes. %
23 And there were three chief facts associated 23 MR. MILLER: It'sounds Ilke you have the |
24 with that conclusion, none of which are altered by the | 24 answer to your queslion, and | would not presume to ]
25 new sworn statements. And those facts, as you recall, | 25 disagree wilh you. But | just don'l recall, %

==
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‘ Page 15
Go ahead. Yes.

1 COMMISSIONER VEMULAPALLI: | just want 1
2 somelhing before they sald -- 2 MS. SILVA: Could you ask -- there are 4
3 CHAIRMAN SMITH: Is there anything in the 3 several individuals that walked in after we started the |
4 pamphlet that shows the placard or whatever It was that 4 hearing, and so maybe they are here for the -- for this
5 had the members of the organlzing commitlee listed? | 5 item
6 don'l remember seelng that. 6 CHAIRMAN SMITH: Oh, okay. I thought |
7 MR. MILLER: Yes. 7 asked. ;
8 CHAIRMAN SMITH: Is that an exhlbit? 8 Is anyone here for this first hearing that |
9 MR. MILLER: [t was an exhiblt to the 9 we're doing on the complaint against Supervisor .
10 complaint that you dismissed, and thal's why | don't 10 Cortese? i
11 have It with me. Because, as you recall, the orlginal 11 Yes. Could you identify yourself, please.
12 complaint -- there were two complaints, One agalnst 12 MR. DINH: Yeah, but | come by myseif. |~
13 the Cortese campalgn and the olher agalnst the event 13 no comment on that one.
14 organlzers. And | spologlze. | probably shouid have 14 MR. MILLER: | think that is the complainant. :
15 brought that one with me. But [t sounds ke -- 15 MR. DINH: My name is Bui Dinh, the one that |
16 COMMISSIONER VEMULAPALLLI: | have it. 16 the respondent.
17 MR. MILLER: You have It there, L7 CHAIRMAN SMITH: Thank you. So | guess we 3
18 COMMISSIONER VEMULAPALLI: If somebody can | 18 should note that the complainant is here, but he has no
19 fellme -~ 19 comment to offer.
20 CHAIRMAN SMITH: It needs to be transiated. 20 Thank you.
21 MR. MILLER: We did provide transiation. 21 Okay. The three options we have. We may
22 CHAIRMAN SMITH: [t does look -- Is the 22 find that further investigation is necessary. If so,
23 translatlon In the package? 23  we would direct the Evaluator to conduct further
24 MR, MILLER: We translated everything that 24 investigation and report back. I'm sorry. | said
25 was there, 25 ‘three." | meant four options. The second is we may
Page 14 Page 16
1 CHAIRMAN SMITH: It certalnly looks Ilke 1 find that there Is sufficlent evidence to establish
2 "The-Vu Nguyen" to me. Do you know where [f Is? 2 that no violation has occurred, The third, we may find
3 MR. MILLER: May | - 3 that there Is Iinsufflcient evidence to establish a
4 CHAIRMAN SMITH: If you wouldn't mind coming 4 violatlon has occurred. And the fourth s we may find,
5 over 5 based on a preponderance of the evidence from the
6 MR. MILLER: Do you mind If | - this Is -- 6 entlre record of the proceedings, that a violatlon has
7 yes, same name. 7 occurred.
8 COMMISSIONER VEMULAPALLI: Okay. Thankyou. | 8 The third one is sort of a mlddle ground,
9 MR. MILLER: Yes, you're right. ' 9 Baslcally, there's not enough evidence o say whether
10 CHAIRMAN SMITH: | don't remember that belng 10 there Is or Isn't, whereas the second one says there's
11 polnted out In the report, 11 no violation and the fourth one says there is. |
12 MR. MILLER: [ really confess that | do not 12 So I'll open the floor to Commisslon
13 recall. 13 discusslon. We need to make a finding for each
14 CHAIRMAN SMITH: That's Interesting. 14 respondent, for each potentlal violation,
15 Okay. Any other questlons? 15 Now, In this case, we've already made --
16 MR. MILLER: Very good catch. 16 reached a resolution with regard to Council Member
17 CHAIRMAN SMITH: Yes. I'm glad you got that 17 Nguyen, so we don't need to do anyfhlng further on ;
18 second report. It would have gone unnoticed. - 18 that, Rlght now we're only looking at -- weli, lé
19 Okay. | guess, If there Is no further 19 actually, officially, il's two respondents. Supervisor i
20 discusslon, It's time to conslder -- well, no. Let's 20 Cortese and hls campalgn committee were both Identified |
21 sea. Nelther the respondent nor the complainant Is 21 asrespondents. And, baslcally, we need to make a B
22 here, unless somebody has come In. So, baslcally, 22 determination of whether there Is or Is not a k
23 |t's ~- we have no further questlons for the Evaluator. 23 violation. And that can be done In separate motlons or
24 Then -- now It's time for the Commlsslon to make a 24 In a single motlon. But If there Is any discusslon -- ‘
25 25

e

decislon. i
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1 looked through everything several times, | think we're 10 i
2 ata point here where, whether it was a "Get Out the 2 CHAIRMAN SMITH: Okay. Any -~ any further
3 Vote" or whether It was something different, It's very 3 discussion? Jx
4 muddy. And it's hard to determine. But | think, 4 COMMISSIONER PIERRE-DIXON: Na. bl
5 taking Into conslderation the knowledge of Supervisor 5 CHAIRMAN SMITH: All In favor? 5
6 Cortese, having run -- ) belleve he told us nine 6 (All GommIssioners responded Aye.) j
7 dlfferent elections In the past and then also having 7 CHAIRMAN SMITH: Any oppased? i
. 8 spoken to his calendaring person, Mr. Nguyen, 1 think 8 (No response.)
9 there ls enough here to feel that there has been a 9 CHAIRMAN SMITH: Okay. So that's unanimous. %
i 10 violatlon. 10 And upon cerlification of the motlon - I'm :
i 11 However, | think there are a lot of 11 sorry. Upon adoption of the motion, the Chalr must ask
12 mitigating clrcumstances, And what I'm coming down on |12 each Commission member to certify that they have heard
13 is the amount of money that was involved, As we 13 or read the testlmony at the hearing and revliewed all
14 determined, there was a number of other candldates that | 14 the evidence in the record by afflrming “so certifled.”
15 were up for office that were there. And If you tried 15 Commissloner Vemulapalll?
16 to figure out the math, | think It was somewhere less 16 COMMISSIONER VEMULAPALLI: |read all the
17 than a hundred dollars that would have had to have been | 17 material.
18 reported, 18 CHAIRMAN SMITH: Okay. Commissloner
19 So my feeling at this polnt is that there are 19 Plerre-DIxon?
20 mitigating clrcumstances., We do find a violatlon but 20 COMMISSIONER PIERRE-DIXON: | so certlfy.
21 take no further actlon. 21 CHAIRMAN SMITH: And me, Commissioner Smith,
22 CHAIRMAN SMITH: Which would be a separate 22 so certified,
23 motlon, ] guess. 23 Okay. f the Commisslon finds that a
24 COMMISSIONER PIERRE-DIXON: Right. 24 vlolation has occurred, It must consider [mposing
25 CHAIRMAN SMITH: And | would have to -~ | 25 orders end/or penaltles.
Page 18 Page 20
1 agree with you completely. 1 And, agaln, we have options. We can find
2 Do you have any comment? 2 mitigating clrcumstances and take no further actlon, we
3 COMMISSIONER VEMULAPALLI: No, | agreewlth | 3 can Issue a public stetement of reprimand, we can
4 you completely. Because | went through the material 4 requlre correctlve action by a particular deadline
5 agaln and agaln a few times, end | see definitely there 5 and/or we can Impose a clvil penalty In accordance with
6 s aviclation. There is not clear-cut, but definitely 6 Chapler 12.04 of the San Jose Munlcipal Gode.
7 | feel there is a violatlon, especially when the member 7 ] don't need -- and affirmative votes of at
8 ran previous times. And they know the procedure. 8 leas! three commission members are required to Impose
9 And also Mr. Nguyen, he was working for the 3 any order or penalty for a violatlon.
10 member for the past 11 years. So he -~ in one of the 10 Now, In this case | think we -~ Gouncll
11 reports, It's mentloned that you felt that he Is 11 Member Nguyen, we found a violation, We delermined o |
12 knowledgeable enough and he knows the difference 12 lake no turther actlon and close the file because of
13  hetween campalgn and the non-campalgn. 13 mitlgating factors. But.In some dlscusslons after the
14 So | will vote with that. | definltely see 14 meetllng it kind of came up that we probably rushed just
15 there Is a violatlon. 15 alittle and weren't really speclfic In the motlon as !
16 CHAIRMAN SMITH: Okay. So, baslcally, we 16 to what those mitigating factors are. So I think }t
17 Just need a motion. This will be regarding - I'll 17 would be -- whal's the word | want? | think we should :
18 make the motlon. The motlon would be -- Jet me just 18 try to be a little more speclfic this time.
19 get it from here and make sure we get everything we 19 The speclfic crcumstances that could be i
20 need fo get. | move that the Ethlcs Commlssion find 20 considered as mitigating factors would be the
21 that based on a preponderance of the evidence 21 following. There is seven of them. The severlty of
22 presented, that a violation of San Jose Munlcipal Code 22 the violatlon; the presence or absence of any Intentlon
23 Section 12.06.910 has occurred. 23 lo conceal, decelve or mislead; whether the violation i
24 And If someone would llke to second It was dellberate, negligent or Inadvertent; whether the é
! 25 COMMISSIONER PIERRE-DIXON: | would second violatlon was an isolated Incident or pervasive enaugh :
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1 folIndlcate a pattern of disregard for this Chapter; 1 shall issue a decislon by rasolution. Atthls time |
2 whether the respondent has a prlor record of violations 2 would entertain a motion directing the clty attorney to
3 of clty law In relatlon to campalgn flnance, lobbying, 3 draft a resolution of the Gommission's findings -- and
4 conflicts of Interest or governmental ethlcs; the 4 that would be the finding both tonight and at the last
5 degree to which the respondent cooperated with the 5 session -- and authorizing the Chalr to approve and
6 Investigation; and whether or not corrective aclions 6 sign the resolution,
7 were taken, if appropriate, In accordance with the 7 So somebody would like to say "so moved"?
8 provislons of this Chapter. 8 COMMISSIONER PIERRE-DIXON: So movad.
9 My own feeling, 1 think the first sIx of the 9 CHAIRMAN SMITH: Thank you.
10 sevenapply. | don't--there were no corrective 10 And second?
11 actlons taken. In fact, Supervisor Cortese was here 11 COMMISSIONER VEMULAPALLI: Second.
12 last time and Insisted that there was no violation. So 12 CHAIRMAN SMITH: Thank you.
13  he has done nothing. 13 Okay. Any discussion?
14 1 guess | will offer a motion. | move that 14 All in favor?
15  the Ethics Commisslon find mitigating clrcumstances and | 15 (All Commissioners responded Aye.)
16 the flle In this matter be closed without further 16 CHAIRMAN SMITH: Any opposed?
17 action. And those mitigating factors would Include 17 (No response.)
18 severlty of the violatlon; the absence of Intention to 18 CHAIRMAN SMITH: Okay. So it's unanimous
19 conceal, decelve or mislead. The fact that the 19 agaln.
20 vlolation was probably Inadvertent Is probably the 20 So this hearing is closed.
21 best -- whether the -- It was -- appeared to be an 21 Now we move on to the next hearing. And
22 |solated Incident. The respondent has no prlor record 22 this -- okay. And | will briefly go over some of the
23 of violations of any clty laws, as he pointed out when 23 preliminary materials.
24 . he was here during this meeling. 24 Again, it Is Wednesday, March 25th, 2015, and
25 And I'll leave It at that, 25 this hearing of the Clty of San Jose Ethlcs Commission
Page 22 Page 24
al COMMISSIONER PIERRE-DIXON: Okay. 1 is belng held In Room W262 of San Jose City Hall. All
2 CHAIRMAN SMITH: So do we have a second? 2 members of the Commission are present except Chrls
3 COMMISSIONER PIERRE-DIXON: | would second 3 Peacock. '
4 lhat 4 The Commisslon wiil conduct a hearing on a
5 CHAIRMAN SMITH: Any dlscussion? 5 complelint filed with the Clty Clerk on February 18,
6 - No. Okay. So all In favor? 6 2015, by Bul Dinh alleging that -- | don't know if this
7 (All Commlssioners responded Aye.) 7 pronunclation is right -- Manh Nguyen? Is lhat the
8 CHAIRMAN SMITH: Any opposed? 8 correct pronunclation? -- and the Manh Nguyen for San
8 (No response.) 9 Jose Councll D4 2015 Commlttee violated
10 CHAIRMAN SMITH: Okay, Il passes 10 Sectlon 12,08.1010(A) of the San Jose Municipal Code.
11 unanimously. Thank you. ' 11 Specifically, the allegstion Is that Respondents
12 And then tast -- oh, we need a certification 12 displayed lawn slgns that dld not contaln Ihe correct
13 agaln that you've heard or read the testimony at the 13 ‘"pald for by..." disclaimer. The City Clerk promptly
14 hearing and reviewed all the evidence In the record. 14 notlfled and provided & copy of the complaint to the
15 Commissloner Vemulapaili, so certified? 15 Independent Evaluator, and the Evaluator notifled and
16 COMMISSIONER VEMULAPALLI: So certified. 16 provided a copy to the respondents on February 19th,
17 CHAIRMAN SMITH: Commissioner Plerre-Dixon? 17 2015. The Independent Evelualor's Reporl and
18 COMMISSIONER PIERRE-DIXON: So certified. 18 Recommendatlons were submitted to the City Clerk on
19 CHAIRMAN SMITH: And me, Commissioner Smith, | 19 March 18th, 2015, and copies were then provided to lhe
20 so certified. 20 complainant, respondent and commission members and
21 t don't think there Is anything here that we 21 posted fo the city web sile with the agenda for
22 want to refer to another agency. That's the other 22 tonight's hearing.
23 |ssue that we take up. 23 Okay. Atthls time | would llke to have the
24 And then the iast but not least, under the 24  complainant, Bui Dinh, and respondent, Manh Nguyen and
25
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1 Committee, or their representatives identify themselves | 1 two hundred and -- excuse me -- 250 signs that had not
2 forthe record. 2 yet been distributed.
3 So we have the complainant there, Thank you. 3 But there Is no dispule but thal the slgns,
4 And anyone else ~ ‘ 4 as originally disseminaled and altached to the
5 MR. ALLEN: Peter Allen an behaif of Manh 5 complalnt, wera not in compllance with the Municipal
6 Nguyen for Council, € Code. And there is some additional factors that maybe
7 CHAIRMAN SMITH: Okay. Thank you. 7 you may conslder mitigating factors, but I'll hold off
8 And under the Commission's regulations and 8 on those loo,
9 procedures, the respondent may submit a written 9 CHAIRMAN SMITH: Okay.
10 response to the Report and Recommendations. The 10 MR. MILLER: So our concluslon |s that the
11 response may contaln legal argument, summary of 11 facts In the complaint allege a violatlon of Munlcipal
12 evidence and any mitigating or exculpatory information. | 12 Code and, indeed, we find a violation and recommend
13 | don't believe we recelved any? 13 that you do too,
14 ‘M8 KRANTZ: No. 14 CHAIRMAN SMITH: Okay. Then at this time |
15 CHAIRMAN SMITH: Okay. And the complainant { 15 would call upon the -- oh, I'm sorry, Any questions at
16 or any other Interested person may also submit a brief | 16 this time?
17 orwritten argument, and | don't believe we have 17 COMMISSIONER VEMULAPALLI: Yes. What about
18 anything submitted in that case elther, 18 the slze of the -
19 Okay. In that case, we will go ahead to 19 MR. MILLER: So the disclaimer _
20 Mr. Milier from Hanson Bridgett again to present the 20 requirements - there are four elemenis to what Is
21 Independent Evaluator's report, 21 the --lo what Is defined as an "electioneering
22 MR. MILLER: Thank you, 22 communication." And the disclalmer requlrements are
23 This Is not the first time the Commission has 23 different depending on -~ some of them, the size
24 considered a complaint aileging violations of the lawn | 24 here -~ the lawn sign was 18 Inches by 24 inches, and
25 sign disclalmer rules, nor is it the last time because 25  the slze that the Code requires to have the "pald for
Page 26 Page 28
1 there Is anolher one on tanight's agenda, In fact. 1 by.."disclalmerls11 Inches by 17 Inches. So this
2 This a new rule enacted as of November 2013. And under | 2 Is larger than the Code's requirement.
3 the Code, after that date, an electioneering 3 COMMISSIONER VEMULAPALLI: Is there any
4 communication -- which Is defined, certalnly, to 4 corrective actlon of the slze by -- stickerwise --
5 Include a lawn slgn llke lhe one here -- must Include a 5 MR. MILLER: You mean the slze of the
6 disclaimer that says "pald for by..." followed by the 6 disclalimer? i'm sorry. | misunderstood you.
7 street address of the enlily or person paying for the 7. COMMISSIONER VEMULAPALLI: No, not slze of
8 lawn sign. 8 fthe disclaimer, The size of the -- you know, the lawn
9 The facts here indicate that lhe 9 signs. Solt's supposed to be 11 Inches high?
10 respondent -- and the facts are not disputed by the 10 MR. MILLER:- So when the lawn slgn Is greater
11 respondent, who cooperated fully with our 11 " than 11 by 17, the disclaimer must be al a type face
12 Investigation -~ dissemlinated lawn signs thal Included 12 thal s easlly ieglble, contrasted with the background,
13 aP.0. box instead of the requlred -- the new 13 and no smaller than 5 percent of the printable helght
14 required -- now, a year and a half later. I'm not sure 14 of the communlcation.
15 et what polnt we stop calling it new, but different 15 And you have, attached to your - our report,
16 regulrement of the street address after the -- there's 16 In Exhibit C, showing a photograph of the newly
17 no dispule as to that. I'm hesitating because | 17 compllant signs. And | -- my glfted mathematiclan of
18 suppose what I'm abodut to say has to go more with the 18 an asslstant has assured me that that sticker type faca
19 latter part of your dlscussion. 19 meets that 5 percenl requirement.
20 But, nevertheless, once nollfied of the 20 COMMISSIONER VEMULAPALLI: Okay. Thank you.
21 violation, Respondent produced stickers and proceeded 21 CHAIRMAN SMITH: Any other questions?
22 lotry and locate as many slgns as had been put out 22 Okay. Atthls time | would call upon the
23 already In the publiic and affix the stickers and 23 respondent, Manh Nguyen, and Manh Nguyen San Jose
24 gffixed the sticker lo some of those -- | gather to 24 Councll D4 2015 Commilttee or thelr representative to

25
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1 Dld you wish to make any statement? 1 So assoon as we were Informed that we Incorrectly
2 MR. ALLEN: Very brlefly. Could | come to 2 Jabeled them, we produced the stlckers and were
3 the - 3 correcting them within days of the report belng issued
4 CHAIRMAN SMITH: Sure. If you would please 4 tous,
5 state your name for the record and ralse your right 5 But, yes, we are well aware now.
6 hand. 6 COMMISSIONER VEMULAPALLI: Thank you.
7 7 CHAIRMAN SMITH: Thank you.
8 PETER ALLEN, 8 MR. ALLEN: Thank you very much,
9 being first duly sworn by the Chairman to tell the 9 CHAIRMAN SMITH: And | can't help myself from
10 truth, the whole truth and nothing but the truth, 10 saying that you were probably In the majority of the
11 testlfied as follows: 11 campalgns that I've seen In thls last election cycle.
12 : . 12 Most of the campalgns seemed to have not followed that
13 CHAIRMAN SMITH: Your name? 13 partleular -- and some of them had complaints filed,
14 MR. ALLEN: My name Is Peter Allen, 14  and some of them just made a call to the City Clerk and
15 A-l-le-n, 15 the City Clerk called and notifled and we didn't have
16 CHAIRMAN SMITH: Okay. Have a seat. 16 to gothrough this,
17 MR. ALLEN: Very brlefly, We ara comfortable 17 MR. MILLER: As [s mentioned In my repori,
18 with the report from Hanson Bridgett on this matter, 18 Respondent has submitted to me -- 1 dldn't Include it
19 other than to say that -- to give an update to the 18 for various reasons. | can descrlbe, But | didn't
20 Commisslon that we origlnally produced about 750 of the | 20 Include It as an exhiblt, But the respondent dld send
21 slgns that were found to be noncompliant. And, to 21 me photographs of noncompliant lawn signs from all the
22 date, by our estimate, we have applied the stickers to 22 candidates In the upcoming April election.
23 over 500 of those signs, so more than two-thirds, 23 CHAIRMAN SMITH: All of them?
24 And we're making our best effort every day. 24 MR. MILLER: All of them,
25 Our volunteers and our campalgn team Is out there every | 25 CHAIRMAN SMITH: Agsin. We went through this
Page 30 Page 32
1 day, trying to Identify slgns that need the stickers. 1 In November. We're golng through It agaln.
2 | haven't seen, personally, any that haven't been 2 Okay. Thank you.
3 stickered In my travels through the district. 3 And at this time | would call upon ;
4 So | just wanted to glve you a quick update 4 Complalnant or his representatlve to come forwerd and !
5 onour progress. And that's It. 5 prasent any written or oral response. E
6 CHAIRMAN SMITH: Hang on. Any questlons? 6 Did you wish to make a statement or not?
7 COMMISSIONER PIERRE-DIXON: Teli us your 7 MR. DINH: No,
8 connectlon to the campalgn. 8 CHAIRMAN SMITH: All right. Thank you.
9 MR, ALLEN: I'm sorry. I'm the campalgn 9 Okay. And Is there anyone else -- any other
10 manager. Thank you for clarifying. 10 Interested party who would like to make a statement to
11 COMMISSIONER PIERRE-DIXON: Allright. Thank |11 the Commlssion?
12 you, ’ 12 If not, okay. Then | guess we're back fo
13 COMMISSIONER VEMULAPALLI: | have a question. | 13 Mr. Miller. | don't think there's anything. Do you
14 Why does the vlolatlon occur? | mean, don't they know 14 have anything else to add?
15  before that slgn has to be like that? Dldn't they read 15 MR. MILLER: Well, our repori -- in terms of
16 the candldate Instructions or something? 16 the finding of a violation?
17 MR. ALLEN: Yes, | would not -- | would not 17 CHAIRMAN SMITH: Findlng of violation.
18 put - If there was biame to be placed, | would not put 18 MR. MILLER: | have nothing else to add. i
19 iton the candidate. | am a campaign professional, and 19 CHAIRMAN SMITH: Or the recommended action. ||
20 |'ve worked In San Jose elections for -- for a long 20 MR. MILLER: In terms of the recommended
21 time. As you may know, the regulations around 21 action, we have recommended that you take no further
22 electloneering slgns and campalgn signs have changed 22 action as a result of mitigating circumstances as based
23 quite a blt. Almost every electlon cycle. ‘23 . on our understanding of how you have consldered these
24 And 1 simply was not aware of the address 24 complalnts In the past. And In sltuations such as
25
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Okay. All in fevor?

1‘ N
q o

1 wlll go through. I'm anticlpating what you will do 1 (All Commissloners respanded Aye.)

2 based on what you've dane befare. And we would support 2 CHAIRMAN SMITH: Any oppased?

3 arecammendation to close the file In the matter and 3 (No response.)

4 take no further actlon. 4 CHAIRMAN SMITH: Okay. Il's unanimous.

5 CHAIRMAN SMITH: Okay. Thank you, 5 . And, agaln, we do the certification. Ask

6 Okay. So-- 6 each commission member, have you heard or read the

7 MR. MILLER: Excuse me. If | can say one 7 testimany at the hearing and reviewed all the evidence

8 more thing -~ 8 Inthe record, by afflrming "so certlfied.”

9 CHAIRMAN SMITH: Yes. 9 Commissioner Plerre-Dixon?
10 MR. MILLER: -- which [s, at the risk of 10 COMMISSIONER PIERRE-DIXON: So certified.
11 editorisllzing, It seems {o me that elther the ruls 11 CHAIRMAN SMITH: Commissioner Vemulapalll?
12 should be reconsidered or better effarts should be made 12 COMMISSIONER VEMULAPALLI: So certlfied.
13 {o educate candidstes, because It perhaps may not be 13 CHAIRMAN SMITH: And me, Commissioner Smith,
14 the best use of the Clty's money for me to go out and 14 so certified.
15 Investigate those unfartunate folks who happen {o have 15 Okay. Orders and penalties. We can ~-
16 complaints filed egainst them on these matters. 16 again, we can find mitlgating clrcumstances and take no
17 CHAIRMAN SMITH: Yeah, | couldn't agree with 17 acllon. Thatwas the recommendation. We can also
18 you more, personslly. This is one of my favorite 18 [ssue -- as | said In previous hearing, we can Issue a
19 toples for when we lalk abaul potentlal changes to the 19 public statemenl of reprimand, requlre carrective
20 Code or other matters, 20 aclion by a partioular deadline and/or Impose &
21 COMMISSIONER VEMULAPALLI: Can | make a 21 penalty.
22 question? 22 My own feeling on thls Is that | agres with
23 CHAIRMAN SMITH: Sure. 23 the recommendation of the Evaluator. And this would be

124 COMMISSIONER VEMULAPALLI: One tfhing | would | 24  conslstent with previous cases thal we've looked ai on
25 request Js whoever Is fillng for the candidates, they 25 {hls,
Page 34 Page 36

1 should reed the rules first. And then maybe the 1 So - do you want to make a motion?

2 electlons application liself, make sure thay have 2 COMMISSIONER PIERRE-DIXON; | can. |can

3 marked that. Maybe clty attorney can give them -3 make a motion that we find that there are mitlgating

4 explalning, Okay. These are the things you have to 4 circumstances and take no further actlon, that the

5 follow. 5 mitlgating clrcumstances, | think, that are listed here

6 So that's - actually, when | was loaking at 6 by Mr, Miller seem to be quite conclusive. The first

7 thls ane, thal | felt that way, Because some of them 7 s that, In looking at the lawn slgn disclalmers,

8 are, agaln, relsted 1o the campalgn signs. 8 Section 1206.101(A) is still a relatively new

9 CHAIRMAN SMITH: Yes. 9 requirement. And | would say "new" even If li's a year
10 COMMISSIONER VEMULAPALLI: Otherwlse, It's - | L0 and a half. | think It becomes old when it's a decade,
11 personally, | don't feel put my home addrass on the 11 and anything under that is usually fairly new for most
12 campaign lawn. 12 people. And dlfferent from bath the lagal requirements |
13 CHAIRMAN SMITH: | think that comes up in the 13 and the Political Reform Act and the FPPC's
14 subsequent one. | certalnly understand that. | 14 recommendation.
15 wouldn't want to do that elther, 15 Second, the admittedly noncompllant
16 Okay. So, agaln, it's ime for & decislon. 16 dlsclaimer on the respandent's lawn sign complies with |
17  We have the same four opfions. And ratherthan readling | 17 FPPC's recommendatioh and allows public access fo

118 them, would someoane like to make a mation? 18 information regarding the source of funding of the lawn

19 COMMISSIONER PIERRE-DIXON: Make amolion |19 sign. In other words, what we're really trying to get
20 that we find that, In fact, there has been a vialation 20 f{ois thaf when the public looks at these signs,
21 of the Munlelpal Code, 21 they're aware of who is putting them out and who Is
22 CHAIRMAN SMITH; Okay. Thank you. Il 22 paying for them. And | think that we had -- at least
23 sacond thal. 23 the letter if not the entire spirit of tha law was
24 And any discussion? 24 complled with, and the address was missing.

Third, when notified, the complainant -- the
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1 respondent tock prompt action to correct, and that is 1 second?

2 very Important. When notified, there wasn't a delay, 2 COMMISSIONER PIERRE-DIXON: Second.

3 that they got busy right away and tried to correct, 3 CHAIRMAN SMITH: Okay. Thank you.

4 And as our speaker - I'm sarry. Mr. Allen? 4 Any discussion?

5 MR. ALLEN: Yes. 5 Okay. AllIn favor?

6 COMMISSIONER PIERRE-DIXON: - stated 6 (All Commissloners responded Aye.)

7 tonight, that they were continuing to do so. 7 CHAIRMAN SMITH: Any opposed?

8 And that would be my recommendation. 8 (No response.)

9 CHAIRMAN SMITH: Okay. Il second that, 9 CHAIRMAN SMITH: No. Okay. So that passes
10 "And - okay. Any discussion? 10 unanimously.
11 If not, all in favor? 11 So this hearlng is clased.
12 (All GCommlssioners responded Aye.) 12 Okay. Move on to the third one.
13 CHAIRMAN SMITH: Any opposed? 13 Again, it Is Wednesday, March 25th, 2015, and
14 COMMISSIONER VEMULAPALLI: No. 14 thls hearing of the Clty of San Jose Ethlcs Commlisslon
15 CHAIRMAN SMITH: Okay. So it's unanimaus 15 s belng held In Room W262 of San Jose Clty Hall. All
16 agaln. 16 members of the Commlssion are present except Chrls
17 And some days you'll have to remind me whywe | 17 Peacock.
18 do two certifications rather than just one, Anyway, 18 The Commission wlll conduct a hearing on a
19 that's what it says. So we'll do another one. 19 complaint filed with the Clly Clerk on February 23rd,
20 MS. SILVA: Because it's In the resaclution. 20 2015, by Bui Dinh alleging that Manh Nguyen and Vietnam
21 CHAIRMAN SMITH: Why? 21 Llberty News violaled Secilon 12.06.1010 of the Cily
22 MS. SILVA: It's in the resolution. 22 Munlclpal Code. Speclfically, the allegallon Is that
23 CHAIRMAN SMITH: Okay. We'll change the 23 the respondents published commentary, news slorles and
24 resolution. 24 Intervlews in newspapers and on radio programs without
25 MS. SILVA: Okay. 25 including the "paid far by..." disclalmer required by

Page 38 Page 40

1 CHAIRMAN SMITH: I'm getting off track here. 1 the Munlclpal Cada. The Clly Clerk promptly notified

2 After you go through a few hearings, It begins to seem 2 and provided a copy of the complaint to the Independent

3 kind of silly lo do It twice. Anyway, we can do it 3 Evaluator, and the Evaluator notified and provided a

4 once. 4 'copy to the respondent on February 25, 2015, The

5 Ask each Commission member to certlfy that 5 Independent Evaluatar's Report and Recommendations were |-

6 they've heard or read the testimony at the hearing and 6 submlited to the City Clerk on March 18th, 2015, end

7 reviewed all the evidence in the record by affirming 7 coples were then provided lo the complsinant,

8 "so certifled." 8 respandent end commission members and pasted fo the

9 Commissloner Pierre-Dixon? 9 clty website with the agenda for tonight's hearlng.
10 COMMISSIONER PIERRE-DIXON: So certified. | 10 At this time | would like ta have -- well,
11 CHAIRMAN SMITH: Commissloner Vemulapalll? | 11 we've elready Identified -- we have the same --
12 COMMISSIONER VEMULAPALLI: So certified. 12 baslcally, the same complalnant and respondent as the
13 CHAIRMAN SMITH: Thank you. And me, 13 last one. We have Mr. Allen here, representing the
14 Commissioner Smith, so certified, 14 respandent. Andwe have the complainant, Mr. Bul Dinh.
15 Glven thal we're closIng the file on this 15 |s there anyone separstely representing Vietnam Llberty
16 without actlon, | don't think there's any need to talk 16 News?
17 about referrals to other enforcement agencles. 17 MR. ALLEN: Ng, slr.
18 The last thing we need Is -- | would 18 CHAIRMAN SMITH: Okay. Under the
19 entertain a motion directing the Glty Attorney to draft 19 Commisslon's regulatlons end procedures, the respondent’
20 aresolutlon of the Commission's findings and penalties | 20 may submll a wrliten response to the Report end
21 and authorizing the Chair to approve and sign the 21 Recommendations, The response may caontaln legal
22 resolutlon. 22 argument, a summary of evidence and any mitigating or
23 So certifled ~- | mean, so moved? 23 exculpatory Informatlan,
24 COMMISSIONER PIERRE-DIXON: So moved. 24 ‘| den'l believe -- Ruth, | don'l belleve

25

N
oo

CHAIRMAN SMITH: Would someaone like to

we've recelved any?
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1 MS. KRANTZ: We have not. 1 broadcast or otherwise pubilshed within 90 days of the
2 CHAIRMAN SMITH: And similarly, with the 2 selectlon.
3 complainant or other parties, | don't think we've 3 The only one of those four elements that gave
4 recelved anything. 4 us alittle blt of pause and that caused us to consult
5 Okay. So we are back to Mr. Miller to 5 with the city attorney's office as to the proper
6 present the Independent Evaluator's report. 6 Interpretation of the Code Is the "for which payment s
7 MR. MILLER: Okay. Thank you. 7 made" element. Because one could say that an article
8 This complaint presents unusual facts that | 8 In anews magazine -- payment is made not necessarily
9 believe is the first time the -~ facts like these have 9 for the news meagazine but for -- not necessarlly for
10 been presented to this Commisslon. So, with your 10 fthat article but for the news magazine as a whole. But
11 indulgence, I'll spend a little more time explaining to 11 the clty attorney has confirmed our same common-sense
12 the pubiic and to you than | have on the eariier two 12 reading that the "for which payment s made” element
13 complalnts this evening. 13 really should be read quite broadly.
14 The compialnt concerns the exact same 14 Consider, for example, a maller where the one
15 disclosure requirement as the lawn sign Issue that you | 15 candldate -- the candidate Is mentioned In one-fourth
16 Justconsidered. Butinstead of a lawn sign, the 16 of the maller. Just because there ts three-fourths of
17 communication at Issue is a broadcast on the radio of | 17 the maller on something else doesn't mean that you
18 aninterview of a candidate by journalists and then the | 18 don't say that there Is payment made assaciated with
19 publlcation in @ news magazine of the transcript of 19 the maller for that candldate. It may have something
20 that interview. And both the radio station that 20 to do with how much the cost Is and how we
21 broadcast the interview and the news magazine that | 21 proportionally ettribute the cost. But this complaint
22 printed the transcript are wholly owned and controlled | 22 does not deal with disclosing the cost, It just
23 by the candidate himseif. And that last fact Is the 23 conslders the requirement for a dlsclaimer,
24 unusual fact that presents a wrinkle that this 24 So our first concluslan [s that this radio
25 Commission has not considered before. 25 broadcast and publication meets the definition of an
Page 42 Page 44
1 First, as a preliminary matter -- and thls 1 ‘"electloneering cammunlcation." That definition has
2 has come up before -- the complaint lists the newspaper | 2 nothing to do with content. And that is an interesting
3 and radio station -- or the entity that owns the 3 polnt | called to your attention, An electioneering
4 newspeper and radio station as a respendent. But the 4 communlcation could be both an adverlisement and a news
5 obligation to comply with the disclaimer requirements 5 story.
6 Is not on the news medium in the Code. Itis on the 6 The four etements that [ just mentioned do
7 candldate placing the communication’ And so, as a 7 not address content. Where content comes Into play is
8 preliminary matter, we determined not to investigate 8 In the next step of the Munlcipal Code analysls, which
9 any role that the entity of the news media had, which 9 says -- which provides the clrcumstances under which a
10 is focused on the candldate. And our report indicates 10 disclalmer s to be -- Is required. And the way the
11 arecommendatlon that you dismiss the complaint as 11 Code Is set up, you have thls broad definition of en
12 relating to the Vietnam Liberty News ifself, 12 “slectioneering communlcatlon” followed by a list of a
13 So, putting that aside, then | think the 13 number of exceptions to the rule requlring a
14 analysis that we went through in our investlgation is 14 dlsclalmer,
15  much the same as the lawn slgn investigation, ectually, | 15 And one of those exceptions, which Is one
16 And I go through It with you, and you!'il see the 16 that has come before this Commission befare, Is that
17 wrinkle. 17 you do not -- a disclalmer Is not required on news
18 The first step s to ask whether this 18 storles, commentaries, or editorials disseminated or
19 communication is an electioneering communication, as | 19 broadcast or otherwlse published by newspaper, radlo
20 defined by the Code. And the Code has four elements, | 20 statlon, ielevislon statlon, Internet site or any other
21 all of which we think are met here. Must be a 21 recognlzed news media.
22 communication. It must -- for which there must be 22 Sorry. | sald that quickly. Do you want me
23 payment made. The communication must refer to a 23 o say that agaln? Okay. You're good.
24 clearly identifled candidate -- in this case, for City 24 However, that exemption ltself has an
2b

Council. And the communication must be disseminated,

BN
o o

exceptlon, which Is unless that news medIlum Is owned or
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1 controlled by the commlttee or, In this cass, the 1 " Maybe I'l pause there.
2 candidats. And thatis, In fact, the case here. And 2 CHAIRMAN SMITH: | don't know if this Is the
3 so | do not believe we can look to that exemption. 3 right time. | would be very interested In what other
4 Therefore, a plain reading of the Munlclpal 4 citles do.
5 Code would argue that any communicatlon on a radlo 5 | -- as a somewhat longstanding member of the
6 statlon or magszine or newspaper, regardless of whether | 6 Commilsslon, | don't know if that particular exception
7 It says "Vote for Nguyen” or whether It says Manh 7 to the exception -- but | remember that section being
8 Nguyen appeared yesterday at such and such a rally or 8 maodifled when | was In my very early days and In the
9 if it even says pal Manh Nguyen Is running for Clty 9 back of my head remember a discusslon that it was done
10 Councll, a purely factual statement like that -- under 10 purposely, that the Idea that somebody who owns a
11 the Munlclpal Code, any of those statements would be 11 publicatlon -- because the news media can selectively
12 consldered an electloneering communication for which 12 cover things. They can't cover everything that
13 the "paid for by..." disclalmer is required. 13 happens. They cover what they think their readers will
14 And, therefore, we find that the broadcast of 14 be Interested in or whatever. And so you have
15 this Interview and the publlcation of the transcript 15 tremendous power as an owner of a news media outiet.
16 both were required to have the disclaimer and, In fact, 16 So | belleve -- maybe [t seems kind of sllly, 3
17 they dld not have the disclaimer. And that constitutes 17 to some people as we slt here naw, and say everything ~ [;
18 aviolation of the Code. 18 that mentlons him fn a publicatlon that he's running
19 As I've Indicated, the -~ a loglcal extenslon 19 for office has to say "pald for by..." But | think
20 of that finding Is that many -- what I'll call purely 20 that was dane purposely to sort of level the playing
21 news storles In a news medium controlled or owned by a | 21 fleld when somebody who owns medla outlets Is a
22 candldate would be -- would, under the Code, requirea | 22 candldate and can use their editorlal power to declde
23 '"paid for by..." disclaimar, And the candldate -- the 23 to cover themselves rather than-other candidates.
24 respondent has expressed concern to me about that 24 MR. MILLER: Thatls a perfectly reasonable
25 Interpretation of the ruie. The respondents -- | want 25 pollcy determination. | mean, the answer to your
Page 46 -Page 48
1 to be fair to Respondents and make sure thelr position 1 qguestion Is that -- two alternatives that I'm familliar
2 s put forth, They've asserted -~ and, | think, 2 with are, one, not having the exception to the
3 reasonably -- that the listener or the reader may be 3 exemptlon at all and saying news storles don't need a
4 confused or the quality of news Is diiuted if & reader 4 disclalmer. And that does not address your concern as
5 sees a "pald for by..." disclalmer on a news story 5 to the editorial power of a newspaper owner. | have
6 saying "Manh Nguyen Is running for City Councll" and 6 also ssen exemptions that focus more on the content and
7 then it says "Pald for by Manh Nguyen for City 7 requlre a disclaimer. The way they're usually phrased
8 Councll." Well, what's a newspaper owner to do If its 8 |s that the disclalmer Is required when the
9 readers don't know what the difference is between news | 9 communlcatlon Is required to be -- the cost of the
10 and not? 10 communleation Is required to be reported.
11 | think that is a policy questlon having to 11 And what that ends up meaning, In practical
12 do with the merits of the Code, as drafted, and is 12 fact, Is that if the communication promotes -- either
13 beyond my scope, which is to apply the facts to the 13 by express advocacy, the magic words, or something
14 Code. And if you do that, as | have done, | suggest 14 close to that, promotes, apposes, supports, advocates 1
15 that you would conclude that the Code has been violated | 15 for a candldate -- PASO standard, people talk about --
16 over these clrcumstances. 16 such that the communication would need to -~ the false
17 If you like, | can talk a little bit about 17 of the communication would need to be reported, then
18 how other cities treat this Issue. And that may be 18 that communlcation needs a dlsclaimer. So I've seen
19. relevant to a discussion you may have in terms of 19 that as well too. But those are sort of a more
20 mitigating circumstances or a discussion at some other | 20 content-based exemption.
21 polntIf you choose to make a recommendation to the 21 CHAIRMAN SMITH: Okay.
22 council to revise the Code. 22 MR. MILLER: And then one would have to get
23 But, as presently drafted, we've concluded 23 Into the question -- which | dellberately did not
24 that this broadcast and publication both failed to 24 address In this Investigation, which Is what [s the
25 comply with the Municipal Code disclaimer. 25 content of thls Interview? ls thIs an Interwew that
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1 has news value or Is it a campalgn ad posing as an 1 probably, too. :
2 Inlerview? And -- 2 COMMISSIONER VEMULAPALLI: My other question '
3 COMMISSIONER PIERRE-DIXON: Seemedtobe | 3 Is--1agree with you, actually, especlally newspaper
4 both, to me. 4 andradlo. Itls very powerful, and it will reach a
5 MR. MILLER: And -- | don't disagree with 5 lot of people and can Influence the people especially.
6 you, but that -- you don't need to reach that decision 6 Sowhatever the cost of the communlcation, | feel It
7 Inorder to apply the Code today. 7 should be treated as a campalgn contributlon, In my
8 CHAIRMAN SMITH: Right. 8 oplinlon. Especlally with thls particular cendidate.
9 MR, MILLER: Although you might, if you had 9 CHAIRMAN SMITH: Okay. Questlons --
10 torule a PASO -- 10 COMMISSIONER PIERRE-DIXON: No, | think It's
11 CHAIRMAN SMITH: That could be a tough -~ 11 pretly stralghtforward. Al least what | have read --
12 MS. SILVA: But as written right now -~ 12 CHAIRMAN SMITH: Okay.
13 CHAIRMAN SMITH: !t doesn'l matler what the 13 COMMISSIONER PIERRE-DIXON: -- Interms of
14 Code -- 14 the violatlon.
15 MS. SILVA: it doesn't because It's plaln 15 CHAIRMAN SMITH: Okay. All right. So, at
16 language. lts Interprelation -- It doesn't go Into 16 thls polnt, then, | would call upon the respondent or
17 that -- reaches that portion. ‘ 17 representallve to come forward.
18 CHAIRMAN SMITH: Okay. Any further questions | 18 ] assume Mr. Allen - do | need to swear him
19 of Mr. Miller? 19 In agaln because this Is a separate hearing, or does
20 COMMISSIONER VEMULAPALLI: Is it this story | 20 the previous one count? :
21 the news media is covering only -~ severai cand!dales 21 MR. ALLEN: [don't mind. < i
22 slories or other candidate only? 22 CHAIRMAN SMITH: Let's do It again, i
23 MR. MILLER: You mean does this partlcular 23 MR. MILLER: He's swearlng on hls cell phone.
24 newspaper cover other candidates? 24
25 COMMISSIONER VEMULAPALLI: Yes. 25 PETER ALLEN,
Page 50 Page 52 §
1 MR. MILLER: So | wiil give you my answer, 1 ‘being first duly sworn by the Chairman to tell the -
2 but you may choose lo ask the candidate respondent, who | 2  truth, the whole truth and nothing but the iruth,
3 s here too. 3 feslified as follows:
4 So the -- the issue of the magazine that | 4
-5 revlewed, which Is an annual -- so they have a weekly 5 CHAIRMAN SMITH: And your name again.
6 newspaper, and thls Is an annual magazine assoclated 6 MR, ALLEN: Peter Allen, campalgn manager for |
7 with that newspaper -- an annual Issue of the magazine 7 Manh Nguyen far San Jose Council D4 2015, f
8 assaclated with the newspaper published at the time of 8 CHAIRMAN SMITH: Go ahead. ;
9 the Lunar New Year, | saw numerous adverilsements for 9 MR. ALLEN: Okay. Agaln, no substantive i
10 this candldate with disclalmers -- which, by the way, 10 complaints were confirmed by the report from Hanson i
11 were disclalmers that were similar to the lawn slgn 11 Bridgett after being alerted to the violation. And
12 disclaimers, in which they did not Include the street 12 after a more thorough review -- actually, with the help j
13 address. | saw no advertisements or news stories 13 of Mr. Miller — of the Election Code and the exception |
14  for-- about other candidates. Although a caveatto 14 to the exemption, we reallzed that a violation has j
15 {hatIs these are Vietnamese-language publilcations, and 15 |ndeed occurred. However, we have taken the action of |}
16 solmay not be quallified to answer that question. 16 moving forward, expecting to hear some advice,
17 fdo -- | do have a copy of the - | belleve 17 hopefully, from the Commission here. in anticipation
18 the enlire magazine. Il's very thick. | didn't 18 of this commlsslon hearing, we have taken the steps of
19 Include It In my repon, In part, because | didn't want 19 including the disclaimer on any future news article :
20 la require making so many coples of a -- but | have It 20 even remotely related to the District 4 race, whether :
21 here. And If the Commisslon would llke &, I'd be 21 itincludes Mr. Nguyen or not, And we've done that
22 happy to distribute It, aithough I'll defer to the clty 22 simply to make sure thal we're cbeying the letter and ;
23 gttorney as ta whether that Imposes an obligation to 23  the spirit of the law. i
24 make multlple colored coples of a 250-page document. 24 And we completely agree, Mr. Chair, with your
25

CHAIRMAN SMITH: Posled to the web site,

] v
b B o4

take an why this is an Important regulation. We do

13 (Pages 49 to 52)

ADVANTAGE REPORTING SERVICES 408-920-0222




REPORTER'S TRANSCRIPT OF PROCEEDINGS

e LR

D O R S e

Page 53 Page 55
1 feel that it could use some review. 1 being able to understand, because you're in that unique
2 And especially, Commissioner, to your point 2 position of owning a newspaper and ownlng thls program,
3 earlier, clariflcation to the candidate, especlally in 3 that this is going to fall, unforiunately, on your head
4 this unlque situation, would be very helpful. 4 that you have to make this disclaimer at every turn,
5 | will let you know that this Is a very 5  because there's a question by that outslde audience
6 unlque situation, as you well know. We - my candidate 6 about what really Is going on there.
7 and representatlves of my candidate -- | was not g MR. ALLEN: As|szald - :
8 present for these conversations -- but had extensive 8 COMMISSIONER PIERRE-DIXON: So thal wouid be
9 consultation with the clerk’s office prior to fillng 9 my only comment. 3
10 for this race -- and, by extension, with the clty 10 MR. ALLEN: Sorry. And, as l've sald, we've
11 attorney's office -- regarding thls very matter. We 11  taken correclive actlon. From this point forward, we
12 knew our candidate would be making many In-kind 12 will be Inciuding the discialmer on everything related
13 donations from hls business for advertising space in 13 to the campalgn. |
14 his publication and on his radio show. If's actually a 14 CHAIRMAN SMITH: Thank you, i
15 show that he owns. Not a statlon. So we knew that 15 MR. ALLEN: You're welcome. Thanks very ; l
16 this would be -- we would want to take exhaustlve steps |-16 much.
17 {o document every single one of those in-kind 17 CHAIRMAN SMITH: Any comments from the
18 donations. And if you review our FPPC reports, you'll 18 complalnant?
19 find that we have taken exhaustive steps, to the point 18 No. Okay.
20 of adding 30 pages to the -- each report simply to 20 Anyone eise llke to - audlence like to make
21 document every single expenditure on behalf of the 21 any comments on this case?
22 campalgn. 22 Yes, If you would come forward and state your
23 | will point out that Vietnam Liberty News, 23 name, and I'l swear you In,
24 the business In question, has published and broadcast | 24 UNIDENTIFIED SPEAKER: | Just have a question
25 interviews of thls type for almost 30 years. Usually 25 really.
Page 54 Page 56
1 It's Mr. Nguyen who is the Interviewer end the 1 CHAIRMAN SMITH: Oh, go ahead and ask your
2 journallst. And this time, as he would say, the {ables 2 question.
3 are turned. 3 UNIDENTIFIED SPEAKER: Just as a matter of
4 But we -- we feel that while we accept the 4 clarification. I'm curious: In the context of the
5 finding and we undersiand the Code and we've taken 5 newspaper, | was looking for guldance from the
6 corrective sction, we do feel that It would be prudent 6 Commission, On anewspaper like, say, the Mercury or
7  at some poalint to revlew this section of the Code and 7 Vietnam Llberty News, It's foldable. And It's not one
8 see if there Is any way there can be some clarity or 8 plece, not a yard sign. I's not a one-piece ad. You
9 some sort of stipulation that will ellow for the 9 know, continue on Page 2, continue on Page 4. Andso |
10 freedom of the press, freedom of this information belng 10 when you have a document that |s on the front page and |{-
11 seminated. We do feel that the disclaimer could sway 11 It's newsworthy or a, you know, interview or a
12 the reader Into beileving that the news was not 12 ftranscript of an interview and It goes on from front
13 necessarily legltimate. We do belleve il was. But, at 13 page to Page 2 or Page 9 and then Page 14. And at the
14 the same time, we do accepl the finding. We do accept 14 end of that, there Is one-inch paragraph that says --
15 the report, s slefed, 15 you know, final five sentences of the transcript, and
16 That would be ail | have o say, unless there 16 then it says paid for by so-and-so commlttes.
17 s any questlons. 17 I'm ~- that, o me, poses an Interesting
18 CHAIRMAN SMITH: Questlons? 18 question. And | have no oplnion about that today, but
19 COMMISSIONER PIERRE-DIXON: There is thatone | 19 | think there should be some sort of clarification as
20 comment, having gone through everything, because | 20 to the positioning of the disclaimer, either at the
21 wanted to he reai clear on what occurred during the 21. beginning or somewhere else, |'m not sure where
22 actual Interview process. And there was even a concern 22 exactly. Butto bury the disclaimer in the middle of
23 by one of the Interviewees that he should probably not 23 the newspaper, | think, is not an adequate solutlon
24 be dolng this, that other candidates were not there. 24 either.
25 CHAIRMAN SMITH Okay Thats somethlng -

And 80 l thlnk there is clanty in lerms of
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: 1 MR. ALLEN: If It's permissible, Mr. Chair, 1 committee. Yeah, It's just the candidate.
| 2 the respondent would agree -- would actually second 2 COMMISSIONER PIERRE-DIXON: Just as to the
| 3 that question, 3 candidate,
{ 4 CHAIRMAN SMITH: Yeah, | think -- we have a 4 CHAIRMAN SMITH: Okay. So do we have a
‘] 5 list we've been keeping all year, and | think Arlene Is 5 second?
’ 6 writing down right now. Just for you guys' 6 COMMISSIONER VEMULAPALLI: | second.
7 information, as we went through this election cycle, 7 CHAIRMAN SMITH: Okay. We have a second.
8 we've been keeping a list of issues that have arisen 8 Okay. Any discussion on thls motion?
9 that may cause us to go look at the Code and look at 9 If not, all In favor?
10 some other of our regulations and procedures. AndIn | 10 (All Commissloners responded Aye.)
11 May we're going to start re-looking at that lIst, 11 CHAIRMAN SMITH: Any opposed?
; 12 prioritizing lssues -- 12 (No response.)
% 13 MS. SILVA: Actually, more after June if 13 CHAIRMAN SMITH: Okay. So lt's unanimous.
‘ 14 thereisn't enough -- 14 And then | think a second motlon would be
15 CHAIRMAN SMITH: That's true. We're going to | 15 that as regards Respondent Vietnam Liberty News,
16 try to start in May, but maybe most of the actlon will 16 that -- let's see. We wouldn't say there |s no
.17 beinJune. But, anyway, thls year. 17 violatlon because we dldn't really Investigate It. We
18 So these comments will factor in. And | 18 would just say that -
19 think, certalnly, this is sormething we want to look at 19 MR. MILLER: Are you looking at me?
20 and see if -- that's a good point you raise about 20 CHAIRMAN SMITH: You were -- ‘
21 positioning, the matter of content. Those are allgood | 21 MR. MILLER: Our recommendatlon Is that we «-
22 points that we probably ought to talk about. Andwe'll |22 you accept our determinatlon that as a result of the
23 probably have public hearlngs as well, depending. 23 preliminary evaluation, no Investigation Is warranted
24 That's what we did last time. 24 and that you close the file an the matter.
) 25 8o, anyway -- okay. Anything else from 25 CHAIRMAN SMITH: So moved.
. Page 58 Page 60
i 1 others? 1 COMMISSIONER PIERRE-DIXON: Second.
2 Okay. [don'tthink you have anything else 2 COMMISSIONER VEMULAPALLI: Second. I
3 to add at this point? 3 CHAIRMAN SMITH: That was goad. f
4 MR. MILLER: No. 4 Okay. Any discussion?
5 CHAIRMAN SMITH: Okay. So, agaln, It's time 5 Okay. If not, all In favor?
6 to make a decislon. We have the same options as 6 (All Commissloners responded Aye.)
7 before, |think that-- | haven't heard anybody 7 CHAIRMAN SMITH: Any opposed?
8 arguing yet with the recommendatlon. So would someone | 8 (No response.) ‘
9 like to make a motion? ' 9 CHAIRMAN SMITH: Okey. So that's unanimous. |
10 COMMISSIONER PIERRE-DIXON: |would makea | 10 So we're back to our oldfriend,
11 motlon that we, In fact, conclude that a violation of 11 certification. So ask each commission member to
12 the Municlpal Code has occurred, under these facts and 12 certify that they have heard or read the testimony at
13 circumstances, 13 the hearlng and have reviewed all the evidence in the
14 GHAIRMAN SMITH: And let me clarify the 14 record by afflrming "so certified.”
15 motlon, | believe that -- we probably need two 15 Commissioner Pierre-Dixon?
16 motlons. [ sklpped some of my bollerplate here. 16 COMMISSIONER PIERRE-DIXON: So certified.
. 17 COMMISSIONER PIERRE-DIXON: Okay. 17 CHAIRMAN SMITH: Commissloner ~
: 18 CHAIRMAN SMITH: Butwe have two respondents, |18 COMMISSIONER VEMULAPALLI: So ceriified,
i 19 and | think we're golng to have -- ) 19 CHAIRMAN SMITH: Okay. Thank you.
20 COMMISSIONER PIERRE-DIXON: Onlyas-~-only |20 Me, Commissloner Smith, so cerified.
21 as tothe candldate - 21 Okay. Now we're on to orders and penalties,
22 CHAIRMAN SMITH: Rlght. 22 This would only apply to the candidate because -- and
23 COMMISSIONER PIERRE-DIXON: -- because | 23 that was the violation.
24 understand that -- 24 And do you want to make a motion at this time
25 CHAIRMAN SMITH: Right. The candldate" 25 agaln or - | see you looking at your mitigating ]
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1 factors. 1 Discussion?
2 COMMISSIONER PIERRE-DIXON: Sure. Iwould | 2 All In favor?
3 suggest that the motlon be that we find mitigating 3 (All Commissioners responded Aye.)
4 clrcumstances and take no further action. That among 4 CHAIRMAN SMITH: Any opposed?
5 those mitigating clrcumstances Is the fact the 5 (No response.)
6 respondent took conslderable efforts to both inciude 6 CHAIRMAN SMITH: Okay. That's unanimous.
7 disclaimers on what are clearly advertised In the 7 And | wili close thls hearing. We're on to 'i;
8 newspaper and radio broadcast and has further properly 8  Number 4, ‘
9 disciosed on Form 450 numerous in-kind contributions 9 Okay. Agaln, it Is Wednesday, March 25th,
10 from his medla company, which Mr, Allen also assured us | 10 2015, and this hearing of the Clly of San Jose Ethlcs
11 of, 11 Commission Is being held In Roorh W262 of San Jose Clty |
12 Even though the definltion of "electioneering 12 Hall. Allmembers of the Commisslon are present except
13 communicatlon"Is not perfectly sulted to this unusual 13 Chrls Peacack.
14 situation, It certalnly stiil appllas. And there 14 The Commission will conduct a hearing on a
15" should be some mitigation on that. | don't think the 15 complaint filed with the City Clerk on March 2nd, 2015,
16 candidate was as clear, what the requirements were, 16 by Karin Gogbill alleging that Manh Nguyen for San Jose
17 And | don't think there was some -- a 17 Councli D4 -- just a second. DId | gel this right?
18 nefarlous purpose in terms of trying to get away with 18 Yes. I'msorry -- that Manh Nguyen for San Jose
19 something. ithink that this was just a mistake that 19 Council D4 2015 violated Sectlon 12.06.510(A) of the
20 was made, 20 San Jose Municlpal Code. Specificslly, the allegation
21 That would be my miligating circumstance., 21 s that the respondent accepted campalgn contributions
22 CHAIRMAN SMITH: Okay. I'll second that. 22 before fillng a statement with tha Clty Clerk
23 COMMISSIONER VEMULAPALLI: Second. 23 Indicating whether or not the candidate would
24 CHAIRMAN SMITH: Any discussion? 24 paricipate [n the voluntary campalgn expenditure
25 If not, all in favor? 25 limits brogram. The Clty Clerk promptly notified and
Page 62 Page 64 ;
1 (All Commissloners responded Aye.) 1 provided a copy of the complaint to the Independent I
2 CHAIRMAN SMITH: Any opposed? 2 Evaluator, and the Evaluator notified and provided a
3 (No response.) 3 copy to the respondent on March 2nd, 2015. The
4 CHAIRMAN SMITH: Once again, unanimous, 4 Independent Evaluator's Report and Recommendations were
5 Since there's only three of us, thal's good. 5 submitted to the City Clerk an March 18th, 2015, and
6 Okay. So this hearing is closed. 6 caoples were then provided to the complalnant,
7 Oh, no, I'm sorry. |take that back. 7 respondent and commission members and posted {0 the
8 Resolutlon, I'm getling ahead of myself, 8 clty web site with the agenda for tonight's meeting.
9 Oh, we got to certify. Yes, once agaln. 9 At this time 1 would ilke to have the
10 Okay. | would ask you to certify that you have read 10 compiainant, Karin Cogblli -- | believe she's out of
11 and heard the testimony at the hearing and reviewed all 11 town.
12 the evidence in the record, 12 MS. KRANTZ; i belleve so.
13 Commissloner Plerre-Dixon? 13 CHAIRMAN SMITH: Is there anyone here
14 COMMISSIONER PIERRE-DIXON: So cerify. 14 representing her?
15 CHAIRMAN SMITH: Commissloner Vemulapalli? 15 And agaln we have Mr. Allen representing Manh
16 COMMISSIONER VEMULAPALLI: So certifled. 16 Nguyen.
17 CHAIRMAN SMITH: And me, Commissioner Smith, | 17 MR. MILLER: Hang on. I think maybe someane
18 so certified. 18 ralsed their hand. '
19 Okay. Now we need the resolutlon. Il mave 19 CHAIRMAN SMITH: Oh,
20 that we direct city attorney to draft a resolutlon of 20 MR. DIEP: Karin was acting on behaif of my
21 the Commisslon's findings and penaltlas and authorize 21 campalgn, so | guess | wauld be the representative.
22 the Chalr to approve and sign the resolution. 22 CHAIRMAN SMITH: Okay. And you are? I
23 Anyone want lo second? 23 MR. DIEP: I'm Lan Dlep. Lan, L-a-n, Is my
24 COMMISSIONER PIERRE-DIXON: Second 24 first name; D-l-e-p, last name.
25

N
w

CHAIRMAN SMITH Okay Thankyou
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1 And under the Commission's regulations and 1 complled with the valuntary expenditure limits program ||
2 procedures, the respondent may submit a written 2 when, in fact, the candidate had not filed the required
3 response o the Reports and Recommendatlons. 3 form.
4 In this case | don't belleve we have any 4 And the candidate -- the respondent Is i
5 written response, s that correct? 5 concerned with and has sent lefters in about that h
6 MS. KRANTZ: There was an e-mall from Kerin 6 actlon and about a press release that the City Clerk
7 Cogblli that was provided. 7 putout about the ballot, which now Is going to show
8 CHAIRMAN SMITH: Okay. That's the 8 thatihe candidate has complied with the VEL program ||
9 complainant. But nothing from the -- 9 when, in fact, that may not be true, |
10 MS. KRANTZ:. No. 10 The Clty Clerk's office and the city
11 CHAIRMAN SMITH: Okay. Then moving ontothe | 11 attorney's office do not necessarily agree with the
12 complalnant. We do have an e-mail from the 12 respondent's assertions that they were given advice
13 complainant, which | belleve everyone has e copy of. 13 thatthere was no need to comply with this provislon of
14 We got that by e-mall, 14 the Municipal Code. i
15 COMMISSIONER PIERRE-DIXON: Right. 15 | will say that the candidate handbook that ;
16 CHAIRMAN SMITH: Okay. 16 s given to candidates Is a little bit internally ’
17 MR. ALLEN: Yes, 17 inconslstent in that there is one reference to the form ‘
18 CHAIRMAN SMITH: Okay. And so we move on. 18 thatIndlcates "optional," and It's not clear whether
19 Recognize Mr. Miller agaln to present. _ 19 that's optlonal lo file the form or whether i's
20 MR. MILLER: Okay, four out of five. On a 20 optional to comply with the program, although later In
21 roll here, 21 the handbook it is expressly clear that the form is
22 As to the violatlon ltself, the facts and the 22 mandatory but the program itself is optional.
23 analysls Is very stralghtforward, There are a number 23 To add a further overlay to this, as we have
24 of facts that are unclear, amblguous and perhaps even 24 discussed In a prior hearing, the rules for this
25 disputed that may go to your finding of what actlon to 25 voluntary expenditure limit program have changed over |
. Page 66 Page 68 Fﬁ
1 take. ButTitle 12.06.510 is crystal-clear that 1 time such that the only remaining impact of compllance f
2 candidates must, prlor to accepting contributions, file 2 of the program Is the diamond deslgnation in the ballot :
3 aformcalled a Form 500, certifying whether or not 3 such that the purpose of requlring the Form 500 early, 4
4 they will participate In the voluntary campaign 4 before you even accept contributions -- you have |
5 expenditure on this program. It says -- It means what 5 already indicated that you want to take another look at
6 It says. 6 that. Origlnally, the compllence with the program was
7 And the undisputed facts here are that the 7 linked to a varying contribution limll. So It wes
8 candidate accepted contributions before filing the 8 critical to get that Information early because it would
9  Form 500, as required by the Code. And it seems 9 affect the amount of contributions you could get. That
10 Indlsputable to me that that constitutes a violation of 10 no longer being the case, the Commisslon has already, a
11 Titie 12, and our recommendation is that you so find. 11 few months ago, Indicated that It's consldering making
12 And the rest of the complexities -- perhaps 12 arecommendation that the timing aspects be different. I%
13 you want -- you can teil me whether you want me to get | 13 | could go on about the complexities of |
14 into them now or later, 14 compllance with this rule end the facts as to what
15 CHAIRMAN SMITH: Why don't you -- | think 15 happened with this perticular respondent, But none of ;
16 now. 16 {that alters my fundamental recommendation that the Code
19 MR. MILLER: Okay. So the candidate has 17 means what it says end says what [t means, and a I
18 asserted qulte vigorously that he was told by the City 18 violation occurred here, therefore. "
19 Clerk's office that he dldn't need to file a Form 500, 19 CHAIRMAN SMITH: One questlon. And then we
20 He asserted that the Clty Clerk told him that the city 20 can maybe come back to this, And, agaln, relates to
21 attorney fold the City Clerk that he didn't need to 21 the possible mitigating factors. Is It alleged that
22 file the Form 500. The Clty Clerk then apparently -- 22 the City Clerk herself made statements that this was
23 none of this has to do with the finding of the 23 optlonal or just that someone In her office made these
24 violation. The City Clerk has apparently communlcated | 24 statements? To me, that's --
25 to the reglstrar of voters that the candidate has 25 MR. MILLER: Bath.
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1 CHAIRMAN SMITH: Really? Wow, 1 Regarding the communications that were glven
2 COMMISSIONER PIERRE-DIXON: Thal's a problem. | 2  to us through the clerk's office related to the
3 CHAIRMAN SMITH: Thal's surprising. 3 requirement to file Form 500. When my candidate
4 COMMISSIONER VEMULAPALLI: Is this an e-mall 4 initially met with the Clty Clerk's office, Mr, Tom
5 communication or Is this a -- they communicated through 5 Graves, deputy clerk, as well as an employee of the
6 the e-mall or did they communlcate through the phone? 6 clerk's office named Anh Tranh, which | believe is
7 MR. MILLER; | belleve -- and you have lhe 7 A-n-h, last name, T-r-a-n-h, who | believe Is no longer
8 respondenl’s representative here, who may be able to 8 with the clerk's office -- both of these individuals
9 shed light on It. What | was told was thal they were 9 were sitting in consultation with my candidate and a
10 In-person discussions, nol -- nelther phone nor e-mall 10 representative from our campalgn.
11 but actually In person, If I've got thal wrong, you 11 Mr. Graves was asked directly by the
12 should -~ 12 candldate and our representative If the Form 500 was
13 CHAIRMAN SMITH: Yeah, they'll have an 13 optional or required because, as Mr. Miller polnted
14 opportunity. 14 out, the candldate workbaok is quite unclear on that
15 Okay. Any other questlons -~ 15 fact,
16 COMMISSIONER PIERRE-DIXON: No. 16 Mr. Graves stated to the candidate that the
17 CHAIRMAN SMITH: -- of the -- okay, Thank 17 form was optional.
18 you, ) 18 Our candidate asked, Are you sure?
19 Okay. Af this time | would call upon the 19 Mr. Graves responded, Yes, | am sure. Itis
20 respondenl or thelr representalive. And, agaln, that 20 optional,
21 would be Mr, Allen. So lel's do It again, 21 So we did not file the form.
22 MR. ALLEN: Bring my water this time, it's 22 Subsequently, when thls -- when this
23 golng to take awhlle. 23 complaint was issued -- I'm sorry -- submitted, the
24 24 City Clerk, Ms. Toni Taber, sent an e-mail directly to
25 PETER ALLEN, 25 myself and to my candldate, which | have produced to
Page 70 Page 72
1 belng first duly sworn by the Chairman to tell the 1 Mr Miller to help in his report, In writing, which
2 trulh, the whole truth and nathing but the truth, 2 clearly stats that the clerk's office erred in alerting
3 laslified as follows: 3 my candidate or telling my candidate that the form is
4 : 4  optional and that they should have told him that It was
5 CHAIRMAN SMITH: Thank you. And stale your 5 required at the time and gave us the option of filing
6 name again and say whalever you want fo say. 6 the form retroactively and took full respansibility and
7 MR, ALLEN: Peler Allen, A-l-l-e-n, campalgn 7 blame for this error, in addition to the error In
8 manager, Manh Nguyen for San Jose Councll D4 2015, FPPC | 8 {ransmitting the information to the registrar of
9 Number 1374285, 9 voters.
10 Commissloners, | thank you for hearing me 10 | would argue that this creates a slgnificant
11 agaln. As Mr. Miller has palnled out, there are a 11 mltigating clrcumstance. Yes, the Code is very clear,
12 number of millgating clrcumstances here, I'm golng to 12 The elections handbaok is, obviously, In conflict with
13 {ry very hard not to relate comments to the error that 13 that. And when it comes to candidates for office and
14 was made In transmitting Informatlon lo the reglstrar 14 really the public in general, | believe there should be
15 of voters. I'm a campalgn - | have {o speak fast. 15 some expectation, if you're meeting with the highest
16 I'm going to try very hard not to refer my comments o 16 election official In the City, that the highest
17 the - reaily, my comments 1o the error that was made 17 election official in the City should have sore - not
18 In transmitting Information to the regisirar of voters 18 "some" - thorough knowledge of the electlon code and
19 ragarding the fiming designatlon because that is not 19 the detalls contained therein. E
20 pertinent to the complalnt. 20 Ms. Taber, in her e-mail ta us, expressed
21 However, | will paint oui, since | have this 21 thatitis her intent with every candidate to ensure a
22 opportunity, that Il Is very discouraging and 22 smooth process, to ensure no harm Is done te the
23 dlsappointing thal this kind of error was made, 23 candidate. In this case she said -- she actually
24 especlally by the highest electian officlals In the 24 states in writing that harm was done, and then she
25 25

Clty of San Jose, Thal's all I'i say aboul thal,

EmeT e R

apologlzed -- and she apalogized for that harm.
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2 So we feel that there are significant 1 s required here.
2 mitlgating clrcumstances that while there was a 2 And | wlll polnt out that there was an Issue,
3 violation, we have, In fact, flled a Form 500 now in 3 as you well know, with both of the mayoral candidates
4 retrospect, not taking -- not accepting the limtt, 4 last year with this very issue. Soit's obviously not
5 which we Intended to do to begin with. 5 just our campalgn that has had confuslon regarding this
6 And I'm sorry to step back for Just 8 moment. 6 matter. And to have a legal analysis to go back and
7 The reason why Mr. Graves told us that the form was 7 chack precedent of previous cases, as Ms. Cogbill
8 optional Is because we expressed Interest -- our 8 suggests in her e-mail, is, to be honest, financially
9 interest to not accept the voluntary spending limlt to 9 and timewlse, not conducive to running a successful
10 him. After we noted that, he told us the form was not 10 campaign, | think, when you're looking at a campalgn of
11 optlonal. It was only required, from hls -~ from what 11 fthls size.
12 he said to us, If we were accepting the limlt. So 12 So we do accept the report, but we do find --
13 there's that as well. 13 we do feel that there were several mitigating
14 Now, granted, those are verbsl 14 clrcumstances in this case.
15 cornmunicstlons, but we have subsequent e-mall 15 I'm happy fo answer any questions.
16 communlcations from the clerk's offlce expressing that 16 CHAIRMAN SMITH: Questions?
17 the error was on thelr part. 17 | have one. Quick questlon.
18 That's pretty much all | can say about It. 18 MR. ALLEN: Sure.
19 1 wlll point aut, If 1 may, that thls Is not 19 CHAIRMAN SMITH: You had indicated that you
20 fthe first time that | personally have experienced 20 had a lot of experience in San Jose elections.
21 negligence on behalf of the Clty Clerk's office with 21 MR. ALLEN; Correct,
22 regard to the campalgn electlon code and the 22 CHAIRMAN SMITH: Didn't you question the
23 stlpulations thereln. There was a question three years 23 candidate when they came back and told you what
24 ago regarding the signature threshold for an Inltlative 24  Mr. Graves had apparently told them?
25 that | was working on, where we were communicated one | 25 MR. ALLEN: Personally, | was -- | was
Page 74 Page 76
1 number and it was actually three times that number. 1 actually not In the employ of the campalgn when they
2 I'm sure the Commission has heard of this issue. 2 filed for office. It was actually just befors | was
3 CHAIRMAN SMITH: Yes. 3 hlred by the campsign. So, unfortunately, I'm having
4 MR. ALLEN: Soi's --to me and as well as 4 torelay to you secondhand Information.
5 my candidate, this is very discouraging and very 5 CHAIRMAN SMITH: Okay. Thank you.
6 dlsappointing on behalf -- If the public officials who 6 MR. ALLEN: You're welcome,
7 are charged with monitoring and administering our 7 Any other guestlons?
8 elections aren't clear themselves on these Issues. 8 CHAIRMAN SMITH: No.
9 And we do -- we do understand that the 9 MR. ALLEN: Thanks very much,
10 clerk's office is not required to give -~ it Is not 10 CHAIRMAN SMITH: Would the complalnant's
11 legally required to provide factual Information ~ 11 representative wish to make a statement of any sort?
12 which I've been told before -- to the public, which | 12 MR. DIEP: | can If you wish.
13 also find very disturbing. Butwae do feel there's a 13 CHAIRMAN SMITH: You need to come up and be
14 moral obligation and that we've met the spirit, at 14 sworn In. But It's up to you.
15 |least, of the law in this — in this case. 15 If you would ralse your right hand.
16 So | would -~ | do agree with the 16
17 Commissioner, your statement earlier, that | think more |17 LAN DIEP,
18 education needs to be done for candidates on the part | 18 belng first duly sworn by the Chalrman to tell the
19 of the clerk’s office and the attorney's office with 119 truth, the whole truth and nothing but the truth,
20 regard to these matters, especlally glven the ~ 20 testified as follows:
21 complexity of the election code these days, especially | 21
22 In San Jose, as it Is — as Mr. Miller pointed out, 22 CHAIRMAN SMITH: And If you would Identify
23 there are many differences between the city election 23 vyourself, please.
24 code and the FPPC code as well, not to mention the 24 MR. DIEP: My name Is Lan Dlep, L-a-n,
25 federal election code. So we do feel that some clarity |25 D-e--p like Peter. And I'm also a cendldate for -- In

Eriies
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1 this race. 1 office. And at that time -
2 My statement -~ | think Ms. Cogbill, in her 2 CHAIRMAN SMITH; Form 500 is after that?
3 e-mall, summarizes my position. | would just add for 3 MS. SILVA: The Form 500 and all the
4 the record that | think it's -- through the course of 4 information Is Included In the binder. It's an
5 thls campalgn, Mr. Nguyen has -- his whole narrative Is 5 information process. It's like they're pulling papers,
6 he's been a Journalist for 37 years. He's covered 6 and the candidate statement and all of those required
7 politics and ~- in San Jose, Interviewed everyone from 7 are in that binder.
8 the mayor down. And his qualifications is because -- 8 And you know, to - | can't attest to what
9 he's quallfied because he assoclates with these people. | 9 exactly the process is that the clerk -- you know, but
10 His newspaper, his radio station -- he surely has 10 that's -~ that's usually how the process begins, where
11 covered thls issue with the Form 500 when It happened | 11 you have an appointment with the City Clerk so that you
12 inthe context of the mayor race. And | think it's 12 inform them of your intent to run and then the
13 just maybe disingenuous to say that he did not know and | 13 documents that they need. And they discuss with you - §
14 herelied purely on the City -- or the City Clerk's 14 there's a checklist that she goes through, ;
15 recommendation. | think, as a journalist, he has an 15 UNIDENTIFIED SPEAKER: My questlon Is, when |:
16 Interest in this matter. He was actlvely Involved in 16 the candidate asks -- the question s, when the ]
17 the mayoral race. And | think that that's just 17 candidate asks the clerk, "Should I fill this one or
18 something to consider. 18 not?" when it happen? ¢
19 CHAIRMAN SMITH: Okay. Any questions? 19 COMMISSIONER PIERRE-DIXON: It seems like, ||
20 COMMISSIONER VEMULAPALLI: No. - 20 according to the documentation, that this question was |
21 COMMISSIONER PIERRE-DIXON: No. 21 asked prior to any fundralsing, That's Just my -- from
22 CHAIRMAN SMITH: Okay. Thank you. 22 what ! read here.
23 And we are back to Mr. Miller, | believe. 23 MS. SILVA: I'm sorry. | can't answer that.
24 MR. MILLER: | have nothing further to add. 24 That's aclty -
25 CHAIRMAN SMITH: Oh, I'm sorry. I'm sorry, 25 CHAIRMAN SMITH: | think -- yeah, | think you
Page 78 Page 80
1 Befare | get to you, anyone else who ls here have 1 probably need to ask the clerk's office.
2 anything they would like - -2 MS. SILVA: It's an election officlal
3 UNIDENTIFIED SPEAKER: | have a question. 3 questlon that you need to ask.
4 CHAIRMAN SMITH: Okay. 4 CHAIRMAN SMITH: I'm sorry. Back to
5 UNIDENTIFIED SPEAKER: When do the candidate 5  Mr. Miller agaln,
6 accept the money and when do they see the clerk? 6 MR. MILLER: Now | have -~ | still have
7 COMMISSIONER PIERRE-DIXON: They should see | 7 nothing further to add on the Issue of whether or not a
8 the clerk before they begln accepting any money. ‘ 8  vlolation occurred.
-9 UNIDENTIFIED SPEAKER: When? Before 9 CHAIRMAN SMITH: | have a question. Maybe
10 accepting or after? 10 other commisslonera here. The e-mall that Mr, Allen
11 CHAIRMAN SMITH: | don't know. [ guess ] 11 mentioned. ) don't - there was so much to read. It
12 would suggest maybe you should consult with staff after 12 may have escaped from my memory. Wes that e-mall from
13  the meeting. | don't think that's something that we, 13 Toni Taber in the package or did you see --
14 as a commlsslon, can answer. 14 MR. MILLER: lt's not.
15 MS, SILVA: My understanding of the process 15 CHAIRMAN SMITH: | don't remember seeing that
16 is--and - 16 e-mail. )
17 CHAIRMAN SMITH: Okay. If you got an answer, 17 MR. MILLER: I'm a little reluctant to engage
18 go ahead. 18 Inaresponse to Mr. Allen. | made a conscious
19 MS. SILVA: Is Tonl here? 19 dedlslon--there s a dispute as to the conversations,
20 My understanding Is when they pull the papers 20 that he has reported hls side of those conversatlons.
21 they have a meeting with the City Clerk, and they 21 I'm not sure | agree with the characterization of the
22 discuss it and they're glven the binder. At that point 22 e-mall that he has glven to that e-mall.
23 | don't know exactly what the process is of what the 23 | wiit be happy, at the pleasure of the
24 City Clerk - at that palnt they give you the binder 24 Commission, td -- as aometimes Is necessary In
25 25

with the important Information regarding running for
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1 who provide conflicting statements, 1 whether there Is mitigating circumstances as far as our

2 In this particular case, because that 2 actlons?

3 credibility Issue did not relate at all to the issue of 3 COMMISSIONER VEMULAPALLI: Mitigating

4 whether there was a violatlon and, moreover, the 4 clrcumstances. |feel there Is a violation, but |

5 written documentation in the candldate handbook itself | 5 would (ike to see the clrcumstances.

6 had a conflict and the fundamental purpose of the 6 COMMISSIONER PIERRE-DIXON: And | think I'm

7 Form 500 has already been called info question by the | 7 atapoint whera I'm concerned about misinformation.

8 Commission, | did not see a purpase -- | did not deem 8 Because people should be able to rely on professlonals,

9 it helpful to the Commission at this point to wade Into 9 onthe one hand; and, on the other hand, If they
10 assessing the credibility of the clrcumsatances 10 covered elections and everything, then there [s a real
11 surrounding the communications between the folks. ‘If | 11 question here about what was really told and not told.
12 you direct me to, | will, 12 So | think we're In a blt of a quandary.
13 CHAIRMAN SMITH: | guess I'm wondering. You | 13 CHAIRMAN SMITH: Okay. So It sounds like we
14 have the e-mall In question. We haven't seen it, 14 could at least {ake the flrst step of whether or not
15 MR. MILLER: | have an e-mal| -~ 15 there was a vlolatlon. But then there Is some
16 CHAIRMAN SMITH: Would you characterize it 16 questlon -- or -- is there a questlon In your mind as
17 differently than Mr. Allen characterized it? 17 to whether there was a violation?
18 MR. MILLER: The e-mail that | am aware of 18 COMMISSIONER PIERRE-DIXON: Yes.
19 has to do with communlcations that occurred in the 19 CHAIRMAN SMITH: Okay. |don't~-lef's go
20 context of the submission of the information to the 20 to the next step, and lef's see where it leads us. ;
21 reglstrar of voters. 21 COMMISSIONER VEMULAPALLI: Is there any way I
22 CHAIRMAN SMITH: Which was a different 22 Mr. Mlller can ask the cendldates and the City -- the
23 matter. 23 Clty Clerk to when exactly -- when he asked that
24 MR. MILLER: | may -- my recollection may be 24 question? Before or after he accept contribution? We
25 . different from Mr. Allen's or maybe there is an e-mail 25 need to know exactly when he asked that question --

Page 82 " Page 84

1 thatI'm not recalling or maybe he's talking about -- 1 CHAIRMAN SMITH: Waell, that's --

2 I'm not sure whether we're talking about the same 2 COMMISSIONER VEMULAPALLL: --1o the City

3 e-mail or not. 3 Clerk.

4 CHAIRMAN SMITH: In any event, we haven't 4 CHAIRMAN SMITH: That's a questlon that the

5 seen-- 5 Commlisslon can potentially ask Mr. Miller to look into.

6 - MR. MILLER: That s correct. 6 CONMISSIONER VEMULAPALLI: Okay.

7 CHAIRMAN SMITH: | didn't think l was, but | 7 CHAIRMAN SMITH: But, yeah, let's go to that

8 wanted to be sure. Because my memory of blg packages 8 next step here and see where it leads us.

9 Is not perfect. 9 Okay. So the question is -- we have -- thls
10 MR. MILLER: 1t s not Included In your 10 s double-sided bacause there Is so much paper.
11 packet. 11 COMMISSIONER PIERRE-DIXON: Right.
12 CHAIRMAN SMITH: Okay. Good. Thank you, 12 CHAIRMAN SMITH: Okay. We have to make a
13 Any other questions or ere we ready to -- 13 decislon. We have four options. We can find that
14 COMMISSIONER VEMULAPALLI: Iwould liketo-- | 14 further investigation ia necessary. If so, we would :
15 [ need some more time to see -- | don't feel 15 direct the Evaluator to conduct further investigation i
16 comfortable. | have to look at It more to go. Is It 16 andreport back. And | would say we would have to be :
17 okayIfl can - 17 very specific, if we were to do that, as to what :
18 CHAIRMAN SMITH: Just -- you want to go 18 further Investigation we need. We can tind that there l%
19 over-- 19 was sufficlent evidence to establish that no violation ]
20 COMMISSIONER VEMULAPALLI: One more time. |20 has occurred. We may find that there is Insufficient
21 CHAIRMAN SMITH: Are you suggesting we defer 21 evidence to establish that a violation has occurred.
22 this to another meeting? 22 We can flnd, based on a preponderance of the evidence |
23 COMMISSIONER VEMULAPALLI: Is It okay?” 23 from the entire record of the proceeding, that a
24 CHAIRMAN SMITH: Okay. Letme ask thls. Is 24 violation has occurred.

N
bt ]

it with regard to whether there was a violation or

0l N
4o

What I'm hearing from both of my fellow
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1 commissloners Is that there Is some question, perhaps 1 MR. MILLER: 12.06.080.

2 addltional Information that you feel Is necessary 2 MS. SILVA: 080, 12.05 -

3 Dbefore we make a determination. So maybe If you guys 3 CHAIRMAN SMITH: What does it séy?

4 could be mare speclfic as to what you think you need. 4 MS. SILVA: It's baslcally asking for --

5 COMMISSIONER PIERRE-DIXON: Well, my concern | 5 MR. MILLER: It's right here.

6 s If you asked a speclfic question on a toplc -- "Do | 6 While she's looking for that, I'll just say,
"7 need to file this plece of paper or not?" -- and you're 7 ° from my perspective and just so you know where I'm

8 told "No," that's a problem. Regardless of what may be 8 coming from in conducting my evaluation, Ignorance or |

9 In (he wrltten materlals, you're talking to a 9 confusion of the law does not excuse compliance with
10 professional who Is supposed to represent what Is 10 the law. It's sort of a fundamental principle. From
11 known, and they're telling you something totally 11 my perspectivs, if the President of the United States
12 different. 12 had told the candidate, You don't need to comply with
13 | see the characterization here, when I'm 13 thatlaw, I'm still looking at the law. And | ask the
14 looking In the report, that the -- ist me see If 1 can 14 city attorney, What does the law require and did the
15 find thal. "We find no evidence of any deliberate 15 candidate comply with It? And the answer Is no. Even
16 attempt to vialate the Munlicipal Code. To the 16 ifthey were told by the pope that they didn't have
17 contrary, Respondent took great care In preparing the 17 1o --just cards on the table. That's the perspective
18 varlous documents that needed to be filed with the City 18 that | brought to my investigation.
19 Clerk to launch its candidacy. Ata rainimum, the 19 | would treat that issue as a mitigating
20 respondent was uninformed. He suggests he was 20 clrcumstance. It could excuse the vlolation but not
21 misinformed as to the requirement to file a Form 500, 21 eliminate the violation. That's just my perspective.
22 Any confuslon Is, perhaps, understandable." 22 CHAIRMAN SMITH: That's how | tend to look at
23 And that's where | have the problem. Because 23 ittoo.
24 If confuslon Is understandable, Is there a violation or 24 MS. SILVA: And the reference that you're
25 not? Maybe there's not confusion of whether they need 25 talking about -- and | think -- just for context, |

Page 86 Page 88

1 1o file; maybe there's confusion of the timing or 1 think It's better for me to read it as a whole. But |

2 something of that nature. 2 just want to be clear that the city attorney's office

3 This goes to the real heart of it. Did this 3 did not Issue an opinion on this to the candidates of

4 person understand -- dld Mr. Manh understand at the 4 this particular complaint. Sowa had no communications

5 time he was to file a Form 600 before he did anything? 5  with elther Mr. Manh or the respondent or the

6 And | don't think that's clearly stated hera. If he 6 complalnant with regards to this. There were

7 says, | had a two-part conversation where someonetold | 7 communications to us, but we dld not issue an advice

8 me | didn't need to file... 8 pursuant to this section.

9 CHAIRMAN SMITH: There Is something -- and | 9 And this section | think you were referring
10 don't remember If it's in the FPPC or in our own 10 tois 12.05,080. It's "Formal Written Advice From City
11 procedures -- that talks about handling -- depending on | 11 Attorney. Any person may request the city attorney to
12 advice from elections officials and whether you can use 12 provide written advice with respect to the person's I
13 that -- the extent to which you can use thatas a 13 duties under the provisions of Chapter 12.05 and '
14 Justification for violating the ruies. | don't know 14 Chapter 12.06. The city attorney must provide the
15 where It s, but | know I've seen It. 15 advlce within 21 working days of the request, provided
16 MS. SILVA: | think what you're talking about 16 that the time may be extended for good cause. It shali
17 Is 12,0, Are you talking about if there was a request 17 be a complete defense In any enforcement proceeding
18 from a candidate for the -- to ask for an opinion 18 before the Elections Commission, and evidence of good
19 regarding what dutles and requirements they needtodo | 19 faith conduct in any other civil or criminal
20 to comply with Tltle 127 20 proceedIng, if the requestor at least 21 working days
21 CHAIRMAN SMITH: Something like that 21 before the alleged violatlon, requested wrltten advica
22 MS. SILVA: Okay. 22 from the clty attorney in good faith, disclosed
23 MR. MILLER: Itls - it's - 'm sorry. Go 23 truthfully all the materlal facts, and committed the
24 @ahead. 24 acts complained of either in reliance upon the advice
25 MS. SILVA: It's in the ordinance.

q o
aoo

or because of the fallure of the cnty attorney to
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1 provide advice within 21 days of the request or such 1 offlclally following that. Butwhere do we get the
2 later extended time." 2 Information?
3 And In no -- we do not Issue an opinion here. 3 CHAIRMAN SMITH: It sounds like - | hate to
4 GHAIRMAN SMITH: But In the splrit of that -- 4 go there. | basically -- | take the -- | tend to agree
5  lef me ask the question, Does that mean that It's -- 5 with Mr. Miller that Ignorance of the law, regardiess
6 what was the term? It can be -- il can be -- what was 6 of where you got the Infarmation, is not an excuse;
7 the word? If they relled upon this advice, It could be 7 but, rather, Is a mitigating factor. So my position
8 used as -- let me borraw thal. 8 would be there's been a violation, but there's a
9 Okay. If they request advice In good faith, 9 mitigating factor and there should be no penalties.
10 blah-blah-blah -- oh, "il shall be a complete defense 10 But2to 1Isn't going to solve anything.
11 in any enforcement proceeding." What does that mean? 11 COMMISSIONER PIERRE-DIXON: |would agree |
12 Does that mean - 12 with that principle If we were talking about something
13 COMMISSIONER PIERRE-DIXON: Complete defense. | 13 that didn't require a certaln form. There was some
14 CHAIRMAN SMITH: Does that mean If's a 14 plece of information In this huge packet that this
15 defense agalnsl a violatlon or does that mean It's a 15 person was handed that they just didn't see or didn't ;
16 . mitigating clrcumstance as far as the penalty? ‘ 16 rely upon It or did something that they should not have
17 . COMMISSIONER PIERRE-DIXON: Defense agalinst a 17 done in relatlon to this whole packet of Information. ‘
18 violation. 18 When a person asks a specific question: "Do
19 MS. SILVA: It's a defense agalnst a 19 |file or not file this Form 5007" and are told "You
20 violation here. But | just -- 20 don't need to file It," from a person who s an
21 CHAIRMAN SMITH: That doesn't apply. 21 official, I'm sorry. That should be the end of that
22 MS. SILVA: | just want fo clarify - 22 oconversation. Or that officlal says, | can't tell you.
23 COMMISSIONER PIERRE-DIXON: They dldn't make 23 Take a look at the handbook and draw your concluslons
24 the request to the clty attorney. 24 from what's there. Because, obviously, you have to
25 MS. SILVA: It wasn't-- It wasn't an advice 25 rely on the notebook.
Page 90 Page 92
1 from our office. The way thls Is postured, it's not 1 And that's not what the person Is telling us
2 coming from our office. Sa... 2 happened. They're telling us that someone that they
3 COMMISSIONER PIERRE-DIXON: Right. So the 3 frusted to knowthis Informallon gave them a :
4 term "ignorance of the law Is no excuse" does not apply 4 misinforming as to what It was. Not once but twice,
5 when there s a request made to a clty attorney and bad 5 CHAIRMAN SMITH: It sounds like where we're
6 Information Is glven and the person relles on Ii. It's 6 at -~ that the only way we're going fo be able to
7 complete defense. 7 proceed here Is o ask the Evaluator to look further ;ii
8 MR. MILLER: That's correct. 8 Intothe Interacllions hetween the candldate and the ;
9 COMMISSIONER PIERRE-DIXON: So that's what 9 clerk's office as to what -- the credibiilty of :
10 that says. Somy concern Js, when you're speaking to a 10 wilnesses and all of that other stuff and come back E
11 public offlclal who Is knowledgeabhle about what Is 11  with additional information. Becauss I think the two ;
12 requlred and told one thing and act on that thing, you 12 of you are Indicating that you're not ready to come to |
13 should not be held responsible. 13 any concluslon without additional Information. B
14 CHAIRMAN SMITH: Then | guess we get to the 14 COMMISSIONER VEMULAPALLI: | would ke fo ;
15 question of what was actually said. 15 have wiitten proof. Not like | talked to thal person,
16 COMMISSIONER PIERRE-DIXON: What was said. | 16 and he gave me that advice. | don't want that. | want
17 CHAIRMAN SMITH: It's a "he said, he said" 17 something In writing, | gave'you this advice. Somebody
18 sort of situatlon, it sounds like. 18 saying thal.
19 COMMISSIONER PIERRE-DIXON: Uh-huh. 19 CHAIRMAN SMITH: Yeah. Unfortunately, In
20 CHAIRMAN SMITH: Let's go ahead. You have 20 thls case, It sounds ke, depending on the -- the --
21 that concern also, or you just want o study the thing 21 the e-mall that we heard about, iI's golng to be one
22 further -- 22 person describing thelr side of & conversatlon and
23 COMMISSIONER VEMULAPALLI: | agree with her. | 23 another person describing their side of a conversation, )
24 It's not a valld defense. There Is a conflict -- a 24 COMMISSIONER PIERRE-DIXON: And then we have |-
25 conflict. Then it's not a violation If they're 25 todecide. 4|§

[
i
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1 MR. MILLER: For -- If -- assuming that you 1 further Information so that we can continue. That's i
2 want to go dawn that path, | wonder whether you want to 2 our next regular meeting, in case anybady wondered }
3 consider - and | Just -- | don't know the answer - 3 where | pulled that date from.
4 hearing from folks dlrectly rather than having me 4 MR. MILLER: Could | ask for a two-minute ]i
5 Interview peaple and report back to you and having me 5 recess for me to consult with your city attorney ona |
6 be the -- cammunicate to you my feelings es lowhosaid | 6 question related to the recommendation youd lketo |
7 what, when and where. | certalnly don't mean ta shirk 7 make?
8 my duties, but -- 8 CHAIRMAN SMITH: Sure. Absolutely, Yeah.
9 CHAIRMAN SMITH: | understand. 9 MR. MILLER: | apologize,
10 MR. MILLER: -- | wonder whether that might 10 CHAIRMAN SMITH: No, that's fine.
11 be a more efficlent and dlrect way for you to get the 11 MR, MILLER: We're doing pretty good. It's
12 Infermation you're looking for. 12 only 7:30 and we've gone through four. :
13 COMMISSIONER PIERRE-DIXON: No. That's the | 13 CHAIRMAN SMITH: All right. If anybody wants |
14 Evaluator's responsibillty, to determine the 14 to take a quick break, we'll reconvene here in a few
15 credibllity of witnesses. When you do that evaluation 15 minutes.
16 and do that Investigation, we have to go by what you 16 (Recess taken.) !
17 fael. Thal's what we've been dolng this whole time 17 CHAIRMAN SMITH: Okay. Mr. Mlller?
18 we've been here. So no reason now to nol have felthin |18 MR. MILLER: So thank you for the recess and
19 you at this time, 19 the opportunity to allow me to consult with your city
20 CHAIRMAN SMITH: Well, we might wantto hear | 20 attorney. | have nothing to report about the -- from
21 from thase people in addltion. 21 that recess conversation except to request -- and the
22 COMMISSIONER PIERRE-DIXON: | don't need 22 city attorney, | think, has concurred -- that you state
23 that, 23 again and be as clear and preclse as you are
24 COMMISSIONER VEMULAPALLI: No. 24 comfortable to be, what -- the directlon you're giving
25 CHAIRMAN SMITH: Okay. So Mr. Allen -- 25 me, just to make sure that | understand it and adhere
Page 94 Page 96 |
i MR. ALLEN: | apologize, Mr. Chair, Would it 1 to It but don't depart from It. E
2 be at all appropriate -- | have the e-mall In question 2 CHAIRMAN SMITH: Okay.
3 in frant of me right now. | abvlously understand the 3 MR. MILLER: I's an unusual clrcumstance we
4 Commlsslon doesn't have a hard copy In front of them. 4 find ourselves In.
5 ldon'tknow If Mr, Miller does. But | am happy to 5 CHAIRMAN SMITH: Yes.
6 read It Into the record If that makes any difference at 6 COMMISSIONER PIERRE-DIXON: | think the
7 all. | understand by the confuslen between Mr, Miller 7 questlon | need answered |s whether or not the
8 and my Interpretation of the e-mall. ' 8 respondent in thls case was told he did not have to
9 COMMISSIONER PIERRE-DIXON: | would be a 9 follow a Farm 500 at any lime by the clerk's office.
10 little hesltant because Mr. Miller has seen some 10 Perlod,
11 e-malls., They may not be the same e-malls, I'm not 11 CHAIRMAN SMITH: And that's Important to you
12 quile sure. I'm not saying you're making up anything, 12 because you're feeling that -- If he was teld this by a :
13 but | think It needs to be a litlle more cofficlal than 13 public official, then you don't feel there was a &7
14 that, 14 violatlon? i
15 MR. ALLEN: Just thought that | would offer. 15 COMMISSIONER PIERRE-DIXON: | feel that a
16 CHAIRMAN SMITH: | could go elther way, but ! 16 person has aright lo rely on the knowledge of the
17 don't have a problem with what you're suggesting. 17 person wha is asslgned thal position and should be
18 Okay. So | think where we're at -- the only 18 protected from any Ignorance of the law as a result,
19 way we're golng to get through this is to ask for a 19 MR. MILLER: So, Just to make sure | got It,
20 limited further evaluatlon to more -~ how do | put 20 you would like me to conduct some further investigation
21 |7 - to evaluate the Interactions between the 21 io determine and advise you as o whether or not the
22 candldate and the clerk's office and whatever 22 respondent was told by the City Clerk's office whether
23 Informatlan there is regarding that -- those 23 he had to flle the Form 5007
24 discusslons and any documentation assoclated with those | 24 COMMISSIONER PIERRE-DIXON: Uh-huh, right. §
25 dlscussions and come back hopefully on Apnl 8th wi(h 25 Thal s my only ques(uon _ 3
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1 CHAIRMAN SMITH: Okay. |dan't have 1 meeting, al which time we will take It up agaln. f
2 anything. Is that fine with you? 2 And naw we're an fo Number 5. Okay. b
3 COMMISSIONER VEMULAPALLI: If passible, they | 3 Once agaln, It s Wednasday, March 25th, ?
4 can get written proof. 4 2015, and this hearlng of the City of San Jase Ethies
5 MR. MILLER: Well, my report to you wlll be a 5 Cammisslon Is belng held In Roam W262 of San Jase Clty
6 wrltten report that will answer the questlan If the -- 6 Hall. Allmembers of the Cammisslon are present except ‘71
7 It depends on whether or not there was written 7 Chrls Peacock. i
8 communlcation ar aral communlcation, 8 The Cammission will cenduct a hearing on a
9 CHAIRMAN SMITH: | think that was the polnt. 9 complalint fled with the City Clerk on March 4th, 2015, f
10 She would prefer ta see evidence of wrilten direction 10 by Danlel Bagert alleging that Lan Dlep ~- Is that B
11 from the clerk's office or -- 11 close? é
12 MR. MILLER: | can't promise that -- 12 MR. DIEP: Clase enough. E
13 CHAIRMAN SMITH: Or If thls e-mall really 13 CHAIRMAN SMITH: Close enaugh. -- for Sen
14 does -~ really Is a written apology for having verbally 14 Jose Clty Councll District 4 2015 viclaled
15 provided -- ) 15 Section 12.08.1010(A) of the San Jose Municipal Code.
16 COMMISSIONER PIERRE-DIXON: Wrong -~ 16 Speclfically, the allagation Is that the respondent §
17 CHAIRMAN SMITH: -- wrong information, that 17 displayed lawn slgns that did nol cantaln the correct :
18 waould also be of Interest. 18 ‘"peld for by..." disclalmar. The City Clerk proamptly lE
19 MR, MILLER: | will pravide you with whalever 19 nolified and provided a caopy of tha camplaint te the :
20 wrltten record exists and a report on whatever arel 20 Independent Evaluator, and the Evaluetor notifled end
21 discusslons | find out about. Is that -- 21 provided a copy lo the respandent an March 4th, 2015,
22 COMMISSIONER PIERRE-DIXON: Perfect. 22 The Independent Evaluator's Report and Recommendations |:
23 CHAIRMAN SMITH: Okay. And then befare you 23 were submitted to the City Clerk on March 18th, 2015, ’
24 leave tonight, | want to talk to you a couple of 24 and coples were then provided to the complainant,
25 minutes about timing of reports. Becatuse thls may 25 respondent and commlssion members end pastaed to the |
Page 98 Page 100 H
1 Impact what you and | dlscussed earller. Or do you 1 clty web site with the agenda for tonight's meeting -
2 think It doesn't? 2 tonight's hearing. .
3 MR. MILLER: It most certainly does. 3 Okay. Atthls time, if you would like to
4 CHAIRMAN SMITH: Okay. So let's talk 4 |dentify the complainant or respondent or their
5 afterwards. We won't have anything to do after the 5 representative, if they are present. If the
6 hearlng. 6 complainant is with us or representative of the
7 Okay. There's a question about - for those 7 complainant.
8 who are wondering what code we're talking, this has to 8 And the respondent is here. Okay. Thank
9 do with the timing of reports for future meetings. S you.
10 Okay. So we had e motlon, but we didn't have 10 Okay. Under the Commission's regulations and
11 asecond and a vote on It | belleve. So do you want 11 procedures, the respondent may submit a written
12 to second the motion? This Is the motion to ask for 12 response to the Report and Recommendatlons. The
13 any information, 13 response may contaln legal arguments, a summary of |
14 COMMISSIONER VEMULAPALLI: Uh-huh. 14 evidence and any mitigating or exculpatory information.
15 CHAIRMAN SMITH: Okay. So we have a second | 15 | belleve we have not received any written ‘
16 on the motion. 16 response from the respondent. And, simllarly, we
17 And further discussion? 17 haven't received anything additional from the
18 COMMISSIONER PIERRE-DIXON: Huh-uh, 18 complalnant,
19 CHAIRMAN SMITH: | don't think so. 19 MS. KRANTZ: No.
20 All In favor? ' 20 CHAIRMAN SMITH: Okay. We're back to
21 (All Commissloners responded Aye.) - 21 Mr. Miller for the fifth time.
22 - GHAIRMAN SMITH: Opposed? 22 MR. MILLER: Okay. This is a lawn sign
23 (No response.) 23 disclaimer complalnt simllar to the ones we heard
24 CHAIRMAN SMITH: Okay. So that's unanimous. | 24 earlier this evening. However, there are two
25 So | will suspend this hearlng untll e future 25 differences that | would like fo call to your

e
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1 attentlon, unless you want me to go through the htany i3 MR. MILLER: | recommended that you find a
2 of the facts, 2 violation. But knowlng the importance that the
3 COMMISSIONER PIERRE-DIXON: No, that's fine. | 3 Commisslon has placad on taking cotrective actions,
4 MR. MILLER: Two things that are different. 4 |--there are mitigating circumstances stmilar to
5 One is that subsequent to my filing of thls report, | 5 other lawnsign Issuss. Butthat one mltlgatlng
6 did have a conversation with the respondent, who has 6 clrcumstance [s not present here, :
7 corrected one of the facts In my report In a way that | 7 Now there's an additlonal fact, which Is that :
8 think Is relevant to your consideration. | mentioned 8 the violation was not inadvertent. The violation was g
9 in my report that the respondent had told me that he 9 done with knowledge of the Code,
10 was unaware of the disclalmer requirements when he 10 And so, for both of those reasons, | am not
11 purchased the law signs, And apparently | misquoted or | 11 meking a recommendation but aliowing you to consider
12 misunderstood the respondent. And, In fact, the facts, 12 how you would Ilke to proceed, )
13 as the respondent has told me, are that he originally 13 'CHAIRMAN SMITH: Okay. Questions from
14 had printed up lawn signs that Included the compliant 14 glther -~
15 dlsclalmer of the strest address -- which In his case 15 COMMISSIONER VEMULAPALLI: How many signs are
16 was hls home address, because he does not have & 16 we talking about?
17 campaign office -- and that after beginning to 17 COMMISSIONER PIERRE-DIXON: 5007
18 distribute those slgns, he thought -~ he had some 18 MR, MILLER: So there were approximately 500
19 concerns about disclosing hls resldence address, And 19 slgns purchased, And as of the date of the repor, [
20 so, In fact, he then stopped dlstributing those slgns 20 about 300 of them were distributed. | don't know how
21 and printed up different slgns that did not Inciuds his 21 many signs were originally produced and distributed
22 street address. 22 that Included the residence address. And | don't know
23 So it's Incorrect to say that he was unaware 23 whether, In the weeks since we filed our report, here
24 of the Code. In fact, he was aware of It and chose to 24 have been any more than 300 that were dlstributed, In
25 produce signs that said something dlfferent. 25 other words, | don't know whether the respondent
Page 102 Page 104
1 And the second fact that Is dlfferent from 1 stopped distributing reparts [sic) after we filed our
2 the other lawn -- the other lawn sign complaints we 2 complaint - our report.
3 have reported ta yau on, is cansistent with the fact | 3 CHAIRMAN SMITH: So In a couple of minutes
4 just mentioned to you, Is that when notified of the 4 we'll hear from the respondent, so you can ask him that
5 complaint, rather than take carrective action and put 5 questlon If you want.
6 stickers on, the respondent sent an e-maii and a 6 | guess -~ | don't know when the proper time
7 letter, bath of which are in your report, both of which 7 to make this comment Is, but I'l make it. Maybe a
8 assert that it would be unfalr and unreasanable {o 8 little bit of history on how we got to where we got.
9 expect him to put his res- - home address on the lawn | 9 When these requirements were put In place,
10 slgns. And | don't want to put wards into Respondent's | 10 there was a concern that | can remember, golng back
11 mouth, especiaily when he's here and especially since | 11  quite some time, that, first of all, just putting the |
12 his written statements are in the repart, But he has 12 FPPC number on the sign, which s -- well, there was §
13 respectfully suggested that the requirement Is notfalr | 13 debate about should you have this on lawn slgns or not, |
14 to him and that he, rather than take corrective action 14 because | guess the.FPPC doesn't require It. We
15 now, was going to wait until this hearing and find out 15 requlre something. When disclalmers are required under
16 what the Commission's views on his perspective was. | 16 the FPPC laws, | belleve all you have to do Is glve the
17 So, with those two factars, the remainder of 17 name of the committee and FPPC number, There was a
18 my reparts certainly accurate in that there were lawn | 18 feellng in San Jose that not everybody knows, glvenan ||
19 signs distributed that did not comply with Title 12 19 FPPC number, how to find out -- If they want to know
20 disclaimer requirements, and that would constitute a 20 whothls really is, glving Joe Cltlzen an FPPG number
21 vialatlon of the Code. 21 Isn't necessarily going to help them because they don't
22 CHAIRMAN SMITH: And | believe yaur -22  know that there's a web slte or who you can call or
23 recommendation was - 23 whetever. So the idea here was to provide Information 1
24 MR, MILLER: I did not make a recommendation, | 24 that the average cltizen could -- you know, could
25

i )
] o

readlly use In determlnlng who the source ofthls

CHAIRMAN SMITH: That's right,
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1 campalgn -- whatever -- the electioneering 1 belng first duly sworn by the Chairman to tell the

2 communication Is, 2 truth, the whole truth and nothing but the truth,

3 - When It comes to the street address, | 3 ftestlfied as follows:

4 bellsve, as | recall, that was a consclous declsion 4

5 that because -~ | can recall a case where there was a 5 CHAIRMAN SMITH: If you would identlfy

6 name of a fictltlous commilttee - dldn't really 6 yourself, ‘

7 exist - that was put on a slgn with a P.O. box. And 7 MR. DIEP: My name is Lan Diep, L-a-n; last

8 I'm searching my memory a llitle blt here. That's my 8 name, D-j-e-p.

9 recollectlon. And so nobady could find who It really 8 So to clarify for the record further, | began
10 was, There was a thought that If you tle It o an 10 printing - | did read the Code, | read the whole
11 eddress, It's harder to fake things with a street 11 handbook. Because | am an attorney, and lf's just my
12 address than it is with a P.O. box. | think that's how 12 personality, | can't recite the whole thing, but I did
13 we kind of got Into this business of having a street 13 read it for the highlights and at least once through.
14 address. It was more concrete, more easy. The 14 ] understood the street address requirement, and | did
15 campalgn committee or whoever was more easlly located | 15 start out complying with it. In early December |
16 with a street address and couldn't hide behind a P.O. 16 printed not lawn signs but these -- like
17 box. : 17  18-by-12-inch -- thls is my estimation. Not precise -
18 | don't know that it was envisloned -~ | 18 but signs with the disclaimer with my address on them,
19 don't remember any discusslon about, Well, what if 19 my home address. And | used these for my initial kind
20 somebody runs a campalgn out of their house? | would 20 of "I'm running for office” event. 1 also printed it
21 say | think it's certalnly a legltimate concern. | 21 ona banner, which is also present in the room, And |
22 wouldn't want to be spreading campalgn signs around the | 22 used that. And then | hand these out for pictures at
23 city thet had my home address. Who knows who's golng | 23  the -- my kickoff event, and then people started taking
24 o see that and what they're going to want to do with 24  them home. And | realized | just gave everybody my
25 that Information. 25 home address.
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1 MS. SILVA: It was also tied into a request 1 So | went to the City Clerk as -- when | got

2 by one of our council members in our work plan last 2 the-handbook and made the appointment and pulled

3 vyear or the year before when we actually changed this | 3 papers, This happened before | pulled papers. | went |

4 In 2013, that recommendation or request. And the 4 and | asked the City Clerk -- not the City Clerk, Toni

5 council member wanted that to be Included in the & Taber, but somebody in the office. You know, Hey, |

6 campaign -- 6 have this concern about my personal address, and |

7 CHAIRMAN SMITH: The street address? 7 don't feel comfortable disseminating it publicly. Do

8 MS. SILVA: Yes. 8 vyou think a P.O. box would work?

9 CHAIRMAN SMITH: Oh, I'd forgotten about 9 And the response to me was, Yes, that should
10 that ' 10 work because anybody who is curlous could go to the
11 MS. SILVA: And the Idea was that if you saw 11 City Clerk, and your address Is on file.
12 alawn slgn that didn't belong where it belonged, you 12 So that was -~ and I'm also -- | will be the
13 could actually go to an actual location to dump it at 13 first to tell you that | agree with Mr. Miller that
14 somebody's -- at the address that was listed on the 14 ignorance of the law |s no excuse. And ! did not get
15 sign ltself, not a P.O. box. 15 that in & writing -- communication in writing. 1t was
16 CHAIRMAN SMITH: Okay. Additional 16 justkind of an oral thing, and | took It, And that
17 clarification. So there is some pluses and minuses 17 was bad on my part,
18 here, obviously. And we've already got on our list 18 But | went back and | printed a second :
19 reassessing this whole thing. | won't go on any more. | 19 version of these sighs with the P.O. box. And then]  |i
20 | thought that might be useful background on this. 20 used the P.O. box for my yard signs thereafter, relying
21 With that, if the respondent -- if you would 21 onthat, Perhaps, you know, foolishly on my part, but
22 like to speak to us, you may. | need to swear you In 22 thatis what happened.
23 again. So if you identify yourself again and... 23 And { think that Is not the crux of my
24 _ 24 argument before this Commisslon, however. Even _
25 LAN DIEP, 25 understanding that | should not have relied on the City |
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Clerk's Informatlon, | -- the crux of my argument Is

that the Commisslon should consider the public safety
Issue and also ths, | think, chilling effect that is

posed by the requirement that you put a physical street
address. Because what that actually Imposes Is elther
a candldate running for office must have a street
address to run for office to disclose thelr personal
resldence. Alternatively, they must have the funds to
rent or purchase a campalgn office, which Is not
something that sll candidates would have.

Or, thirdly, to go use a P.O. box that has a
dummy address capabllity that glves you a street
address to accept FedEx end UPS addresses, which you
cannot bring a yard sign to and dump but technically
complles with the requirement that you have a street
address. And | think that turns Title 12 Into a farce,

If that Is the route that most people would go, in

fact, purchase a P.O. box or rent a P.O. box but with
the feature that allows you to send UPS or FedEx
packages dslivered to the post office thers.

So that's just -- my argument Is baslcally
the Commisslon conslder it. And | think -~ I'm not
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a business address. | would be a little hesltant to
put my own home address on sométhing, but to run for '
public offlce Is a high calling.

MR. DIEP: | would suggest, In response to
that, that -~ technically, getting & P.O. box satlsfies
the requirement but does not further the goal of having
a place where you can drop off, you know, Improperly
placed lawn slgns. So, | mean, you're stlll In a
quandary.

CHAIRMAN SMITH: Okay. Well, we sre -- this
whale thing of these statements s somé(hlng we're
goling to take up. We do not have the power ourselves
to change these requirements. However, we do have the
power to make recommendations to councll. And they
don't always follow what we recommend, but | would say
the majority of the time they do. Maybe with a few
tweaks here and there.

So whatever comes out of our deliberations, |
personally, | think, am an advocate of going back and
saylng the FPPC language is enough, but | don't know.
We're going o have to.hash that out. | can almost
guarantee we wlil be able to make some kind of

TR

23 sure it's in your power, but to strlke it down or do 23 rscommendation. Because this Issue has come up In
24 somathing. 24 several different forums qulte a lot [n the last year,
25 And that, | guess, Is the thrust of my 25 and |, for one, am quite tired of It.
Page 110 Page 112
1 argument, that it heightens the burden or the 1 But -- okay. Well, anyway, thank you for
2 requirements to run for office, whereas In a -- you 2 your comments,
3 know, city of San Jose, In a true demacracy or In the 3 And if there's no other questions -- thank
4 system that we have, somebody who Is homeless, 4 you.
5  without -- who could register 1o vote, should be able 5 And we do not any other complainant here.
6 torun. And so the requlrement to have a physical 6 So -- anyone else in the audience wish to make a
7 street address is actually onerous and overly 7 statement on this complalnt?
8 ovarburdensome than the purported stated requirements 8 MR. LAM: Yes. ”
8 to run for office, which Is, right now, you be over 18, 9 CHAIRMAN SMITH: If you want -- If you want i
10 you've lived In the district for X days, 30 days or so 10 to come up, if you want to make a statement, then Il
11 on and so forth. ’ 11 need to -- I'll need to swear you in and -- [denlify
12 So | think, by enforcing thls, technically 12 yourself so -~
13 you actually heighten the burden of -- or helghten the 13 MR. LAM: I'm Duc -~ Duc Lam. 1
14 standard of running for office that the Clly actually 14 CHAIRMAN SMITH: Okay. Duc Lam. }
15 Intends. 15
16 CHAIRMAN SMITH: Okay. Questions? 16 DUC LAM, )
17 COMMISSIONER PIERRE-DIXON: No. Youknow, | | 17 belng first duly sworn by the Chalrman to tell the
18 think it's a lofty ambition, But, at the same tims, | 18 fruth, the whole truth and nothing but the truth,
19 think people need to know who are behind these 19 tesiified as follows:
20 candidates and who s providing the finances for these 20
21 things. And | think the pubiic needs fo know. 21 MR. LAM: Talking with Lan when we do a -~
22 Unfortunately, that weighs an our privacy. 22 when we do a banner. So the first time we do banner, |
23 So my feeling would be that It should be made 23 saw the street address on it. So the second {ime he
24 arequirement but something where you can get a street 24 gave me the one without address. And | asked him, Are
25

address from the post office thaf could be used or get
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you sure? Are you sure? |I'm pretty sure that you nesd
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1 street address. 1 CHAIRMAN SMITH: Okay. Sowe have a motlen %

2 He sald, Yeah, I'm sure. 2 that a vlolation has occurred. And any further

3 Are you sure? Who did you check? 3 discusslon?

4 He said, City Clerk. 4 if not, all In favor?

5 So, after that, you know, we print out the 5 (All Commissioners responded Aye.)

6 second one with a P.O. box number. And then, after 6 CHAIRMAN SMITH: Any opposed?

7 that, we print with the P.O. box on the lawn sign. And 7 {No response.)

8 after that -- and then we have a complaint. And then 8 CHAIRMAN SMITH: Okay. So li's unanimous,

9 he said, Here. We have a complaint. 9 And now the matter of what do we do with [i
10 1 said, Well, now you have to actually go on 10 that. And again we have our four options, which I'll
11 there and stick — 11 Just quickly go over. We can find mitigating ]
12 COMMISSIONER PIERRE-DIXON: That's right. |12 circumstances and take no further aclion. We can Issue |,
13 MR. LAM: Bui | heard it - he said he 13 a public statement of reprimand. We can require i
14 concerned with safety. 14 corrective action by a particular deadline and/or we 7\
15 So | sald, That makes sense. And | ask him, 15 canimpose -- oh, I'm sorry. Thank you. Back up. i
16 Make sure. 16 Certlficatlon. | think we can do It once.
17 COMMISSIONER PIERRE-DIXON: Uh-huh. 17 Okay. We need -- | need -- | need to ask the ;
18 MR. LAM: That's ell | want to say. 18 commlssloners to certlfy that you have heard or read
19 COMMISSIONER PIERRE-DIXON: Thank you. |19 the teslimony at the hearing and have reviewed all the g
20 CHAIRMAN SMITH: Any questions? 20 evidence in the record by affirming "so certified.”
21 Okay. Thank you. 21 Commlssloner Plerre-Dixon? i
22 Mr. Mlller, do you have anything else to add 22 COMMISSIONER PIERRE-DIXON: So cerlfied. g
23 atthis polnt? 23 CHAIRMAN SMITH: Commissloner Vemulapalll? |
24 MR. MILLER: |do not, 24 COMMISSIONER VEMULAPALLI: So cerilfled. |
25 CHAIRMAN SMITH: Okay. So, once again, it's | 25 CHAIRMAN SMITH: And me, CommlsslonerSmIkh
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1 ftime for a decislon. We have our four optlons that | 1 so cerilfied. ‘

2 have gone over a few times tonight. We can find 2 Okay. Now, mitigating clrcumstances or no :

3 further Investigation Is necessary. We can find there 3 further action, Issue a public statement of reprimand,

4 s sufficlent evidence to establish that no violation 4 requlre a corrective action by a particular deadiine '

5 occurred. We can find that there s insufficient 5 and/or Impose a civil penalty In accordance with the

6 evldence to establish that a vidlatlon has occurred. 6 Chapter.

7 Orwe can find, based on a preponderance of the 7 | think we have a dlsagreement here. |

8 evidence, that a vlolation has occurred. 8 understand -- | understand the feeling that the law [s

g So discussion? Motlon? 9 the law, and we need to follow It. Bui | also really
10 COMMISSIONER VEMULAPALLI: | think the 10 hesitate to require someb"ody to put thelr sireet
11 violation has occurred. And | would like to have a 11 address on slgns that are going to be all over the
12 streel address going to the -- his banners. Because 12 clty. Espedcially on a Heavlly contested election with )
13 thereason [s, the law Is the law, and why do we change 13 however many candldates there are, and who knows whols |
14 it? Ii's better that we follow the law, 14 backing them. | wouldn't want to be responsible for
15 CHAIRMAN SMITH: Okay. So -- we need {0 - 15 envything that might happen as a result of it. So
16 we need lo separate -- well, actually, go ahead with 16 even--
17 your comments, and then when it comes to a motlon -- 17 COMMISSIONER PIERRE-DIXON: Could they usea |
18 COMMISSIONER PIERRE-DIXON: That's fine, You | 18 post office box that gives you an address, since i
19 wantio separate the two - 19 connects o the person that's the candidate?
20 CHAIRMAN SMITH: We probabiy do need to 20 MR. MILLER: So it is frequent, in
21 separate the -~ Is there a violatlon, and then we'll go 21 Jurlsdictions that have sireet address requiremen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>