PC AGENDA: 05-04-16
ITEM: Sa.

PLANNING COMMISSION STAFF REPORT

File No. C15-008, CP15-014 and ABC15-010
Applicant: Armstrong Development Properties, Inc.
Location 1804 Saratoga Avenue

Existing Zoning CP Commercial Pedestrian

Historic Resource No

Annexation Date: June 8, 1956

CEQA: Mitigated Negative Declaration, to be adopted

APPLICATION SUMMARY:

The proposed project is located on a 1.48 gross acre site at the southwesterly corner of Saratoga
Avenue and Quito Road at 1804 Saratoga Avenue. The applications being considered are:

» File No. C15-008: Conforming Rezoning from the CP Commercial Pedestrian Zoning
District to the CN Commercial Neighborhood Zoning District;

* File No. CP15-014: Conditional Use Permit to allow the demolition of three existing
commercial buildings totaling 15,960 square feet, the construction of a 14,700-square foot
commercial building with a drive-through (CVS Pharmacy) and off-sale of a full range
alcohol; and

* File No. ABC15-010: Determination of Public Convenience or Necessity for the off-sale of
a full range of alcohol at a retail establishment

RECOMMENDATION:

Staff recommends that the Planning Commission make a recommendation of approval to the
City Council for the proposed Conforming Rezoning, Conditional Use Permit, and
Determination of Public Convenience or Necessity based upon the facts and findings in this staff
report and the attached draft Resolution.

PROJECT DATA
GENERAL PLAN CONSISTENCY
General Plan Designation Neighborhood Community/Commercial, Urban
Village
X] Consistent [ ] Inconsistent
Consistent Policies IP-1.6, IP-8.2, LU-5.6, VN-1.6, VN-1.7 VN-1.8, CD-
2.3, CD-3.4, CD-3.9,
Inconsistent Policies LU-5.10
SURROUNDING USES
General Plan Land Use Zoning Existing Use
North Neighborhood/Community | CP Commercial Pedestrian, CG Commercial
Commercial, Regional Commercial General
Commercial
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South Neighborhood/Community | CP Commercial Pedestrian Medical Offices
Commercial
East Regional Commercial, CG Commercial General, R-1-8 Commercial
Neighborhood/Community | Single-Family Residential
Commercial
West City of Saratoga City of Saratoga Residential

PROJECT DESCRIPTION AND SITE LOCATION

On February 27, 2015, the applicant applied for a Conforming Rezoning to rezone the property
from the CP Commercial Pedestrian Zoning District to the CN Commercial Neighborhood
Zoning District. The purpose of the rezoning is to allow a drive-through at the site, as drive-
throughs are not permitted in the CP Commercial Pedestrian Zoning District. The applicant also
filed a Conditional Use Permit (CUP), which would allow the demolition of three existing
commercial buildings totaling 15,960 square feet, the construction of a 14,700-square foot
commercial building with a drive-through (CVS Pharmacy), and off-sale of alcohol and a
Determination of Public Convenience or Necessity (PCN) for the off-sale of alcohol at a retail
establishment. In accordance with Section 20.100.140 of the Municipal Code, the applications
are being reviewed concurrently.

Access to the site would be provided from one two-way driveway on Saratoga Avenue and one
two-way driveway on Saratoga Road. The drive-through would be located on the southeast side
of the building, and would accommodate stacking for up to four cars. The drive-through lane
would be accessed internally to the site and exit onto Quito Road. Use of the drive-through
would be limited to prescription pharmaceutical drop-off and pick-up only. Delivery truck
exiting would be limited to Saratoga Avenue by signage and CVS driver education. There is
also a condition included in the draft Resolution limiting truck exiting to Saratoga Avenue.
Cross-access between the subject site and medical office building to the south would be
maintained.

Figure 1: Proposed Site Plan
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The off-sale of a full-range of alcoholic beverages would consist of an approximately 308-square
foot portion of the store (approximately 2% of the total gross floor area). Retail operations at the
store would include packaged meats, produce, eggs, and dairy products. The subject application
originally proposed 24-hour use; however, this was removed from the scope of the application
per the applicant’s request based on feedback from the community.

Figure 2: Aerial View

The subject site is currently occupied by 15,960 square feet of commercial buildings and a 0.36-
gross acre lot. There are commercial uses to the north, south, and east. Residences are located to
the west, beyond Saratoga Avenue. The closest residential unit is approximately 100 feet to the
northwest from the site, beyond Saratoga Avenue. Refer to Figure 2.

ANALYSIS

The proposed rezoning, CUP, and PCN were analyzed with respect to conformance with: 1) the
Envision San Jose 2040 General Plan; 2) the Zoning Ordinance, 3) Required Findings for the
Off-Sale of Alcohol and Determination of Public Convenience or Necessity, 4) Council Policy 6-
10: Criteria for the Review of Drive-Through Uses, 5) Commercial Design Guidelines; and 6)
California Environmental Quality Act (CEQA).

Envision San José 2040 General Plan Conformance

The proposed project site has an Envision San Jose 2040 General Plan Land Use/Transportation
Diagram designation of Neighborhood/Community Commercial, see Figure 3. This designation
supports a broad range of commercial activity, including commercial uses that serve the
communities in neighboring areas, such as neighborhood serving retail and services and
commercial/professional office development.



The subject site is also within the
Paseo de Saratoga Urban Village,
for which an Urban Village plan has
not yet been completed. Prior to
completion of an Urban Village
Plan, the Urban Village General
Plan land use designation supports
uses consistent with those of the
Neighborhood/Community
Commercial General Plan
designation.

The rezoning is consistent with
Neighborhood/Community
Commercial land use designation,
as the subject site is located on a
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Figure 3: General Plan Map

Main Street (Saratoga Avenue) within close proximity to expressways and freeways. Such sites
are appropriate for more intense commercial uses and the CN rezoning will allow for the
redevelopment of the site consistent with the General Plan.

The proposed Conditional Use Permit is consistent with the following General Plan goal and

policies:

1. Implementation Policy IP-1.6: Ensure that proposals to rezone and prezone properties
conform to the Land Use/Transportation Diagram, and advance Envision General Plan

vision, goals, and policies.

Analysis: The CN Commercial Neighborhood Zoning District is a conforming zoning district
for the Envision San Jose 2040 General Plan Land Use/Transportation Diagram’s
designation of Neighborhood/Community Commercial, as indicated in the Zoning

Ordinance. Rezoning the subject property to the CN Zoning District would allow
commercial development that is consistent with the surrounding neighborhood in both form
and density; thus, supporting the use of the property as envisioned under the General Plan.

2. Implementation Policy IP-8.2: Use the City’s conventional zoning districts, contained in its
Zoning Ordinance, to implement the Envision General Plan Land Use / Transportation
Diagram. These districts include a range of allowed land uses, development intensities, and
standards within major land use categories (residential, commercial and industrial) together
with zoning districts for other land uses such as mixed-use and open space. The various
ranges of allowed use and development intensity correspond generally to the respective
Envision General Plan land use designations, while providing greater detail as to the

appropriate land uses and form of development.

Analysis: Consistent with this policy, the subject rezoning to the CN Commercial
Neighborhood Zoning District conforms to the General Plan’s land use designation of

Neighborhood/Community Commercial.

3. Land Use Goal LU-5 — Neighborhood Serving Commercial: Locate viable neighborhood-
serving commercial uses throughout the City in order to stimulate economic development,
create complete neighborhoods, and minimize vehicle miles traveled.

Analysis: The proposed project maintains and revitalizes an existing commercial site, which
would improve upon the current commercial services to the surrounding residential

neighborhoods.
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4. Land Use Policy LU-5.6: Encourage and facilitate the upgrading, beautifying, and
revitalization of existing strip commercial areas and shopping centers. Minimize the visual
impact of large parking lots by locating them away from public streets.

Analysis: The proposed project upgrades the existing commercial site and adjacent vacant
property, thereby retaining and expanding the use of the subject site as a viable business
location. The project also incorporates significant landscape enhancements on the perimeter
of the site, including street streets and screened parking areas. The architecture of the
proposed building is an enhancement to the site, including improved building materials such
as brick and glass. Refer to Figure 5.

Figure 4: Existing Buildings and Vacant Lot

Figure 5: Proposed North Elevation (faces Saratoga Avenue)

5. Vibrant Neighborhoods Policy VN-1.6: Design new development to contribute to the
positive identity of a neighborhood and to encourage pedestrian activity.

Vibrant Neighborhoods Policy VN-1.7: Use new development within neighborhoods to enhance
the public realm, provide for direct and convenient pedestrian access, and visually connect to the
surrounding neighborhood. As opportunities arise, improve existing development to meet these
objectives as well.

Vibrant Neighborhoods Policy VN-1.8: Include site planning, landscaping, and architectural
design features within all new retail development, including both small-format and large-format
retail uses, to promote expanded pedestrian and bicycle activity on site and greater connectivity for
pedestrians and bicyclists between adjacent uses.

Analysis: As designed, the project site will enhance the pedestrian environment. The new building
will be on the corner of Saratoga Avenue and Quito Road, which will provide direct pedestrian
access and visually connect to the surrounding neighborhood rather than placing a majority of the
parking abutting the public street. In addition, the proposed architecture of the building will be a
significant enhancement and will contribute to positively improving the neighborhood’s identity.



File Nos. C15-008, CP15-014 & ABC15-010
Page 6 of 14

6. Community Design Policy CD-2.3: Enhance pedestrian activity by incorporating appropriate
design techniques and regulating uses in private developments, particularly in Downtown, Urban
Villages, Main Streets, and other locations where appropriate.

a. Strongly discourage drive-up services and other commercial uses oriented to occupants of
vehicles in pedestrian-oriented areas. Uses that serve the vehicle, such as car washes and
service stations, may be considered appropriate in these areas when they do not disrupt
pedestrian flow, are not concentrated in one area, do not break up the building mass of the
streetscape, are consistent with other policies in this Plan, and are compatible with the
planned uses of the area.

b. Create easily identifiable and accessible building entrances located on street frontages or paseos.

Analysis: Design techniques to enhance pedestrian activity are incorporated into the
project. As the site is within an Urban Village, and therefore a pedestrian-oriented area,
the proposed building is oriented toward the street and provides minimum building
setbacks on both frontages, consistent with the City’s Urban Village policies. In this
manner, the building will strengthen the streetscape and pedestrian orientation. In
addition, the building entrances are accessible from the public street. Lastly, the drive-
through use would be limited to prescription drop-off and pick-up.

7. Community Design Policy CD-3.4: Encourage pedestrian cross-access connections between
adjacent properties and require pedestrian and bicycle connections to streets and other public
spaces, with particular attention and priority given to providing convenient access to transit
facilities. Provide pedestrian and vehicular connections with cross-access easements within
and between new and existing developments to encourage walking and minimize
interruptions by parking areas and curb cuts.

Analysis: Cross-access will continue to be provided between the subject property and the
medical offices to the south. Bicycle parking will be provided on-site consistent with the
Zoning Ordinance. Convenient access is provided to the bus stop to the south of the site on
Quito Road.

8. Community Design Policy CD-4.9: For development subject to design review, ensure the
design of new or remodeled structures is consistent or complementary with the surrounding
neighborhood fabric (including but not limited to prevalent building scale, building materials,
and orientation of structures to the street).

Analysis: The proposed building is consistent with the surrounding neighborhood in terms of
building materials and orientation of nearby buildings to the street. In addition, the
proposed building location matches the setbacks of the commercial buildings to the south.
The proposed building was designed to fit the existing neighborhood and provides elements
of traditional commercial retail design, in terms of the materials, single-story scale, large
storefront windows, and awnings.

9. Land Use Policy-5.10: In the review of new locations for the off-sale of alcohol, give
preference to establishments that offer a full range of food choices including fresh fruit,
vegetables, and meat.

Analysis: The proposed pharmacy and retail store with alcohol sales will provide a range of
services to the surrounding neighborhood. As noted above, the off-sale of a full-range of
alcoholic beverages would consist of an approximately 308-square foot portion of the store
(approximately 2% of the total gross floor area). Although not a grocery store, retail
operations at the store would include 298 square feet of grocery products, with 36 square feet
dedicated to fresh food, including packaged meats, eggs, and dairy products (milk, ice cream,
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cheese). The proposed project is not fully consistent with this policy, as no produce will be
sold at the establishment. However, the establishment’s alcohol license will be transferred
from another nearby CVS and the redevelopment of the site will necessitate the demolition of
an existing liquor store (Saratoga Bottle Shop) currently located on the site. There will be no
net increase in the number of off-sale of alcohol establishments as a result of the subject
project. In addition, a permit condition is included in the draft resolution requiring that
alcohol at the site be served in association with a minimum fresh food square footage of 36
square feet.

Zoning Ordinance Conformance
Land Use

The proposed CN Commercial Neighborhood
Zoning District requires a CUP for drive-
through uses and the off-sale of alcoholic
beverages per Section 20.50.100 of the Zoning
Ordinance.

Setbacks and Height

The proposed building is consistent with the
required minimum 10-foot front setback of the
CN Commercial Neighborhood Zoning District
in that the building is setback 10 feet from Fioure 6- Zonine Man

Saratoga Avenue and Quito Road. In addition,
the maximum height in the CN Commercial Neighborhood Zoning District is 50 feet. The
proposed building is a maximum of 30 feet and eight inches in height.

Parking

Parking for retail uses is required at a rate of one parking space per 200 square feet of floor area.
Based on 14,700 gross square feet of building area, 63 parking spaces are required. A total of 64
parking spaces are proposed.

Required Findings for Off-Sale of Alcohol

A Conditional Use Permit may be issued pursuant to the applicable provisions of the Zoning
Ordinance for the off-sale of any alcoholic beverages only if the decision-making body first
makes the following three findings, if applicable, to the off-sale of alcoholic beverages:

1. For such use at a location closer than 500 feet from any other use involving the off-sale of
alcoholic beverages, situate either within or outside the City, that the proposed location of
the off-sale of alcoholic beverages use would not result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a one-
thousand 1,000 foot radius from the proposed location.

Analysis: There is one other use involving the off-sale of alcoholic beverages within a 500
foot radius of the proposed site (Lucky Stores). The other use shown on the map located
within 150 feet (Saratoga Bottle Shop) is currently located on the project site and will be
demolished as part of this application. There are no other uses within a 1,000 foot radius
of the site, and this site will only be the second off-sale of alcoholic beverages location
within 1,000 feet. Therefore, this finding can be made.
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Figure 7: Nearby Alcohol Sales

2. For such use at a location closer than 500 feet from any other use involving the off-sale of
alcoholic beverages, situate either within or outside the City, where the proposed location
of the off-sale of alcoholic beverages use would result in a total of more than four
establishments that provide alcoholic beverages for off-site consumption within a 1,000
foot radius from the proposed location, that the resulting excess concentration of such uses
will not:

a. Adversely affect the peace, health, safety, morals, or welfare of persons residing or
working in the surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the area;
or

c. Be detrimental to public health, safety or general welfare.

Analysis: As stated above, the proposed use will not result in more than four establishments
that provide alcoholic beverages for off-site consumption within a 1,000 foot radius of the
proposed location. Therefore, this finding is not applicable.

3. For such a use at a location closer than 500 feet from any child care center, public park,
social service agency, residential care facility, residential service facility, elementary
school, secondary school, college or university, or closer than 150 feet from any
residentially zoned property, that the building in which the proposed use is to be located is
situated and oriented in such a manner that would not adversely affect such residential,
child care center, public park, social service agency, residential care facility, residential
service facility and/or school use.
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Analysis: The proposed site is not located closer than 500 feet from any child care center,
social service agency, residential care facility, residential service facility, elementary
school, secondary school, or college or university. The project site is within 150 feet from

a residentially zoned property, located beyond Saratoga Avenue. However, as noted above,
there is an existing full-range alcohol sales establishment on the site that the subject project
would replace. The proposal represents an improvement to the configuration of the site in
that it would replace a completely full-range alcohol sales establishment, as well as provide
other retail offerings, and would be oriented away from residential uses. Therefore, this
finding can be made.

Requirements for Determination of Public Convenience or Necessity

Under California Business and Professions Code Sections 23958 and 23958.4, the Department of
Alcohol Beverage Control (ABC) must deny an application for a liquor license “if issuance of
that license would tend to create a law enforcement problem, or if the issuance would result in or
add to an undue concentration of liquor licenses in the area,” unless the City determines that the
public convenience or necessity would be served by the issuance of the license (Determination of
Public Convenience or Necessity). An “undue concentration” is defined as follows:

1. The premises of the proposed license are located in an area that has 20 percent greater number
of reported crimes than the average number of reported crimes for the City as a whole, or

2. The premises of the proposed license are located in a census tract where the ratio of existing retail
off-sale licenses to population in the census tract exceeds the ratio in the County as a whole.

The project site is located within a census tract where the ratio of existing retail off-sale license to
population in the census tract exceeds the ratio in the County as a whole. Therefore, for the ABC
Department to be able to issue a license for this off-sale use, the City must grant a Determination
of Public Convenience or Necessity. The analysis of the proposal is based on the required
findings identified in Title 6 of the San Jos¢ Municipal Code.

Chapter 6.84 of Title 6 identifies the process and findings related specifically to the off-sale of
alcohol and specifies that the Planning Commission may issue a PCN only after first making the
specified factual findings identified below:

1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood
Revitalization area or other area designated by the City for targeted neighborhood enhancement
services or programs, or located within an area in which the Chief of Police has determined that
the proposed use: (a) would be detrimental to the public health, safety, or welfare of persons
located in the area, or (b) would increase the severity of existing law enforcement or public
nuisance problems in the area.

Analysis: The proposed use is not located within a Strong Neighborhoods Initiative (SNI)
area. In addition, the Police Department is neutral to the issuance of the Conditional Use
Permit, as the reported crime statistics are not over the 20 percent crime index. The Police
Department memorandum is attached. The Planning Commission can make this finding.

2. The proposed use would not lead to the grouping of more than four off-sale uses within a one
thousand-foot radius from the proposed use.

Analysis: There is only one other off-sale use within a 1,000 foot radius of the site, and this
site will only be the second off-sale of alcoholic beverages location within 1,000 feet,
replacing an existing establishment on the subject site. Therefore, this finding can be made.
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3. The proposed use would not be located within 500 feet of a school, day care center, public park,
social services agency, or residential care or service facility, or within 150 feet of a residence.

Analysis: The proposed use is not located within 500 feet of a school, day care center, social
services agency, or residential care or service facility. However, the site is within 150 feet of
a residence. Therefore, this finding cannot be made.

4. Alcohol sales would not represent a majority of the proposed use.

Analysis: Approximately 2% percent of the total floor area is proposed to be used for the sale
of alcohol for off-site consumption. Accordingly, the off-sale use represents an ancillary and
incidental component to the primary pharmacy and retail use and does not represent a
majority of the overall use. Therefore, this finding can be made.

5. At least one of the following additional findings must be made, if the Planning Commission is
able to make all of the four findings enumerated above. The Planning Commission must be
able to find that:

a. The census tract in which the proposed outlet for the off-sale of alcoholic beverages is
located is unusually configured and the proposed outlet would act as a convenience to an
underserved portion of the community without presenting a significant impact on public
health or safety; or

b. The proposed outlet for the off-sale of alcoholic beverages would enhance or facilitate
the vitality of an existing commercial area without presenting a significant impact on
public health or safety; or

c. The census tract in which the proposed outlet is located has a low population density in
relation to other census tracts in the city, and the proposed outlet would not contribute to
an over-concentration in the absolute numbers of outlets for the off-sale of alcoholic
beverages in the area; or

d. The proposed off-sale of alcoholic beverages is incidental and appurtenant to a larger
retail use and provides for a more complete and convenient shopping experience.

If however, the Planning Commission cannot make one or more of the first four findings listed
above, then the Planning Commission shall make a recommendation to the City Council as to
whether the Council should make a determination for the proposed use.

Analysis: Given the above-stated analysis, the third finding for the PCN cannot be made by the
Planning Commission for the proposed off-sale of alcohol because the project site is within 150 feet of
a residentially zoned property; however, the Commission can make three of the four findings.
Moreover, the Commission can make findings 5.b and 5.d of the additional findings for a PCN
determination. The majority of the site will be used as a pharmacy and retail store, and the sale of
alcohol is incidental to the overall use of the site.

Therefore, City Council approval is required for the proposed use. As such, the City Council
may issue a determination in connection with an application for a license from the California
Department of Alcoholic Beverage Control for the off-premises sale of alcoholic beverages
where it can make a determination that not all of the required findings set forth above can be
made, and when the Council identifies and finds that a significant and overriding public benefit
or benefits will be provided by the proposed use. The Council can identify and find that
significant and overriding public benefit will be provided by the proposed use.
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Council Policy 6-10: Criteria for the Review of Drive-Through Uses

The City Council Policy, Criteria for the Review of Drive-Through Uses, is intended to
provide guidelines for the development of establishments with drive-through facilities within

the City of San José.
1. Traffic.
a. Primary ingress and egress to drive-through type use parking lots should be from at least a

four-lane major street.

The drive-through stacking lane shall be situated so that any overflow from the stacking
lane shall not spill out onto public streets or major aisles of any parking lot. Overflow
capacity shall be 50 percent of required stacking for overflow restricted to the parking lot
and 100 percent of required stacking if the overflow is directed to the street.

No ingress and egress points shall conflict with turning movements of street intersections.

No drive-through use shall be approved with ingress or egress driveways within 300 feet
of a signalized intersection operating at a Level of Service D, E, or F unless a traffic
analysis demonstrates, to the satisfaction of the Director of Public Works, that vehicles
entering or leaving said use will not impair the efficiency or operation of the intersection.

The drive-through stacking lane shall be separated physically from the user's parking lot
and shall have a capacity of: Restaurants—S8 cars per lane;

No pedestrian crossing of the drive-through lane shall be allowed.

Proposed drive-through uses at or near signalized intersections may compound existing
traffic congestion and make it intolerable even if the intersection meets the
Transportation LOS Policy. In these situations proposed drive-through uses should be
discouraged.

Analysis: The project conforms to these guidelines in that the policy recommends that
primary ingress and egress for a drive-through should be from a four lane major street;
both Saratoga Avenue and Quito Road are four lanes. Overflow stacking will be within
the parking lot and the site access driveways do not conflict with adjacent intersection or
internal circulation of the parking lot. The Public Works Department concluded that the
project is in conformance with the City’s Transportation Level of Service Policy (Council
Policy 5-3). Stacking meets the requirement of the policy, in that stacking for four cars is
provided in the drive-through lane. The site plan is designed to prohibit crossing of the
drive-through lane by pedestrians.

2. Noise.

a.

Drive-through speakers shall not be audible from adjacent residentially used, zoned, or
General Planned properties.

Drive-through speakers shall not be used when the drive-through lane abuts residentially
used, zoned, or General Planned Property.

Use of sound attenuation walls and landscaping shall be encouraged.

Analysis: The closest residences to the drive-through lane are 229 feet to the west
beyond the proposed building and approximately 240 feet to the east of the site, beyond a
commercial building and associated parking lot. Adjacent properties are not used,
zoned, or designated in the General Plan for residential uses.
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3. Hours of Operation.

a.

No drive-through portion of land use shall operate after the hour of 10:00 p.m. when adjacent
to residentially used, zoned, or General Planned properties.

Analysis: As stated above, there are no residentially used, zoned, or General Planned
properties directly abutting the subject site. The project proposes to operate the drive-
through from 6:00 a.m. to midnight.

4. Emission Control.

a.

An east-west orientation of drive-through lanes is discouraged, especially on the south
side of main buildings.

"Tunneling" will be deemed to occur where adjacent buildings are within thirty (30) feet
of each other, or where roof/wall structures enclose a space less than thirty (30) feet.
Such situations are discouraged unless air quality analyses performed by the applicant
shows that unusual pollutant concentrations will not occur.

Applicants shall take positive steps to protect employees of the drive-through facility
from emissions caused by idling cars.

Drive-through lanes shall not be located adjacent to patios and other pedestrian use areas,
other than walkways.

Drive-through use stacking lanes are discouraged in close proximity to residential uses,
existing or planned.

Analysis: The drive-through is oriented north to south. There are no other buildings
within 30 feet, and the drive-through is not adjacent to any pedestrian use area or in close
proximity to residential uses.

5. Urban Design.

a.

b.

The architecture of drive-through uses shall be compatible and harmonize with that of the
shopping center motif or immediate neighborhood in terms of building color, materials,
mass, scale, and form. Standardized, "corporate" building designs shall be discouraged.

Drive-through lanes shall be suffered from adjacent properties by means of heavy
landscaping, and sound attenuating uses where appropriate and necessary.

Analysis: The architecture of the proposed building is a significant improvement to the
existing site and avoids corporate architecture by introducing architectural elements unique
to this franchise, including orienting the building towards the street and utilizing brick
materials. The mass and scale are consistent with surrounding buildings that are also one-
story. Significant landscaping improvements are provided, particularly along the street
frontages. Street trees will also be planted. The proposed building was designed to fit the
existing neighborhood and provides elements of traditional commercial retail design, in
terms of the materials, single-story scale, large storefront windows, and awnings.

6. Lighting.

a.

Reference is made to Section 20.12.200 of the Zoning Ordinance. 20.12.200:

Lighting. Any and all lighting facilities hereafter erected, constructed, or used for or in
connection with any off-street parking spaces located in any residential district or adjacent to
any residential district shall be so arranged and shielded that light will be reflected away
from lands located in such residential district, and so that there will be no glare which will
cause unreasonable annoyance to occupants of properties in such residential district, or
otherwise interfere with the public health, safety, or welfare.
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Analysis: The proposed lighting is in conformance with the City’s Interim Lighting
Policy Broad- spectrum Lighting (LED) for Private Development, as LED lighting that is
consistent with the specification of this policy are proposed. No lighting impacts to
nearby residential uses are anticipated in that all the proposed lighting is fully shielded.

7. Location.

a. Drive-through uses shall be located 200 feet or more from immediately adjacent or directly
opposite residentially used, zoned, or General Planned properties.

b. Drive-through facilities are discouraged in the Downtown Core Area (bounded by Julian
Street, Fourth Street, Freeway 280, and Future Freeway 87).

c. Buildings with drive-through facilities shall be located with a minimum separation of 500
feet from any structure containing a drive-through facility.

Analysis: The proposed use is not located within 200 feet of a residence or 500 feet of
another drive-through use, and is not within the Downtown Core Area.

Commercial Design Guidelines

The Commercial Design Guidelines outline specific parking and circulation guidelines for drive-
through uses. The project conforms to the intent of these guidelines in that the policy recommends
that primary ingress and egress for a drive-through should be from a four lane major street; both
Saratoga Avenue and Quito Road are four lanes. Sufficient stacking is provided in the drive-
through lane (four cars). In addition, pedestrian access to the building does not cross the stacking
lane.

The overall quality of the architecture along the street-facing north, east, and west fagades is a
significant improvement to the existing buildings (refer to Figure 5) in that the existing buildings
are dated and unimproved. The proposed design materials are of traditional storefront commercial.
In addition, the applicant is proposing significant landscaping upgrades, such as street trees, on-site
trees and shrubs, along the street frontages and throughout the site.

Based on the above analysis, staff concludes that the proposed use is consistent with the intent of the
Commercial Design Guidelines and represents a significant improvement in the function and
appearance of the site as compared to the existing facility.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

An Initial Study (IS) and Mitigated Negative Declaration (MND) were prepared by the Director
of Planning, Building, and Code Enforcement for the subject rezoning. The documents were
circulated for public review between January 7, 2016 and January 28, 2016.

Comment letters in response to the circulated Initial Study and MND (IS/MND) were received
from the Baker West Neighborhood Association and 22 other community members. The
comment letters address community concerns regarding traffic, CVS building design, the 24-
hour operation proposal, the alcohol sale proposal, and the circulation of vehicles (trucks and
passenger vehicles) on and around the proposed site. Since the end of the public review period
for the IS/MND, revisions were made to the site plan. Revisions were similarly made to the
Traffic Operations Analysis (TOA) and IS/MND. However, the revisions made did not change
the project description, material analysis, or environmental conclusions identified in the
circulated IS/MND. Therefore, no new mitigation measures were required and the IS/MND was
not recirculated per California Environmental Quality Act Statue and Guidelines Section
15073.5(c).





http://www.sanjoseca.gov/index.aspx?NID=4991

TO: Rebecca Bustos
Planning Department

FROM: Ofc. Mike Epp #3048
San Jose Police Vice Unit

SUBJECT: CVS CP15-014 DATE: March 31, 2015

Approved Date

I have received your request for input regarding the construction of a CVS located at the
southwesterly corner of Saratoga Avenue and Quito Road, San Jose, Ca. CVS is seeking a
Conditional Use Permit to allow 24 hour use and off-sale of alcohol.

Per Business and Professions (B&P) Code Section 23958, the State of California Department of
Alcohol Beverage Control shall deny an ABC Application for an ABC License if the issuance of
that license would tend to create a law enforcement problem or if it would result in or add to an
undue concentration of ABC Licenses, as described in B&P Sections 23958.4 (a)(1) and
23958.4(a)(2). A location can be unduly concentrated because of its criminal statistics and/or it’s
proximity to other ABC Licenses. ABC can issue the license per B&P Sections 23958.4 (b)(1),
and 23958.4 (b)(2) if the local governing body determines that the public convenience or
necessity would be served. The City of San Jose Planning Department or the Planning
Commission are the delegated authorities to grant these exceptions.

The location is not currently in a Strong Neighborhood Initiative area.
CVS is located in San Jose Police Beat N6. The reported crime statistics as defined by B&P

Section 23958.4(c) are not over the 20% crime index thus the location is not_considered unduly
concentrated per B&P Section 23958.4 (a)(1).

Police Beat Crime Statistics

Beat Index Crimes Arrests Total 20% Above Average
N6 (2013) 312 72 384 No
City Average 333 171 504

Department of Alcohol Beverage Control (ABC) records indicate that the southwesterly corner

of Saratoga Avenue and Quito Road is in census tract 5066.04. Pursuant to B&P Section
23958.4 (a)(2), the ratio of off-sale retail licenses to population in census tract 5066.04 does




exceed the ratio of off-sale retail licenses to population in the county in which the applicant

premises are located.

Authorized and Current ABC Licenses in Census Tract 5066.04

Census Authorized ABC Licenses Current ABC Licenses Unduly Concentrated
Tract as of August 2014 as of March 2015
On - Sale Off - Sale On - Sale | Off — Sale On - Sale Off — Sale
5066.04 9 4 8 6 No Yes

The San Jose Police Department is neutral to the issuance of a Conditional Use Permit
Amendment to allow 24 hour use and off sale of alcohol.

Please feel free to contact me at 277-4322 if you have any questions.

Ofc. Mike Epp #3048
Administrative Officer
Special Investigations/Vice




RD:VMT:JMD File No. C15-008
04/21/2016

DRAFT
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF SAN JOSE REZONING
CERTAIN REAL PROPERTY OF APPROXIMATELY 1.48
ACRES ON THE SOUTHWEST CORNER OF SARATOGA
AVENUE AND QUITO ROAD (1804 SARATOGA AVENUE)
FROM THE CP COMMERCIAL PEDESTRIAN ZONING
DISTRICT TO THE CN COMMERCIAL NEIGHBORHOOD
ZONING DISTRICT

WHEREAS, all rezoning proceedings required under the provisions of Chapter 20.120 of
Title 20 of the San José Municipal Code have been duly had and taken with respect to

the real property hereinafter described; and

WHEREAS, A Mitigated Negative Declaration was prepared in conformance with the
California Environmental Quality Act of 1970 (CEQA), as amended, for the subject
rezoning to CN Commercial Neighborhood Zoning District under File Numbers C15-008
and CP15-014 (the “MND”); and

WHEREAS, the City Council of the City of San José is the decision-making body for the

proposed subject rezoning to the CN Commercial Neighborhood Zoning District; and

WHEREAS, this Council of the City of San José has considered, approved and adopted
said MND and related Mitigation Monitoring and Reporting Program under separate

Council resolution prior to taking any approval actions on this project.

NOW THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN
JOSE:

SECTION 1. The recitals above are incorporated herein.
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SECTION 2. All that real property hereinafter described in this section, hereinafter
referred to as "subject property,” is hereby rezoned as CN Commercial Neighborhood

Zoning District.

The subject property referred to in this section is all that real property situated in the
County of Santa Clara, State of California, described in Exhibit “A” attached hereto and

incorporated herein by this reference.

SECTION 3. The district map of the City is hereby amended accordingly.

SECTION 4. The land development approval that is the subject of City File No. C15-008
is subject to the operation of Part 2.75 of Chapter 15.12 of Title 15 of the San José
Municipal Code. The applicant for or recipient of such land use approval hereby
acknowledges receipt of notice that the issuance of a building permit to implement such
land development approval may be suspended, conditioned or denied where the City
Manager has determined that such action is necessary to remain within the aggregate
operational capacity of the sanitary sewer system available to the City of San José or to
meet the discharge standards of the sanitary sewer system imposed by the California

Regional Water Quality Control Board for the San Francisco Bay Region.
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PASSED FOR PUBLICATION of title this 14" day of June, 2016 by the following
vote:

AYES:
NOES:
ABSENT:
DISQUALIFIED:
SAM LICCARDO
Mayor
ATTEST:

TONI J. TABER, CMC
City Clerk
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RESOLUTION NO.

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE APPROVING, SUBJECT TO CONDITIONS, A
CONDITIONAL USE PERMIT AND GRANTING A
DETERMINATION OF PUBLIC CONVENIENCE OR
NECESSITY TO ALLOW THE DEMOLITION OF THREE
EXISTING COMMERCIAL BUILDINGS TOTALING 15,960
SQUARE FEET, THE CONSTRUCTION OF A 14,700-
SQUARE FOOT COMMERCIAL BUILDING WITH A
DRIVE-THROUGH PHARMACY AND OFF-SALE OF A
FULL RANGE OF ALCOHOL ON A 1.48-GROSS ACRE
SITE, LOCATED AT THE SOUTHWEST CORNER OF
QUITO ROAD AND SARATOGA AVENUE (1804
SARATOGA AVENUE)

FILE NOS. CP15-014 & ABC15-010

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José
Municipal Code, on February 27, 2015, two applications (File Nos. CP15-014 & ABC15-
010) by Armstrong Development Properties, Inc. were filed with the City of San José for
a Conditional Use Permit and a Determination of Public Convenience and Necessity to
allow the demoilition of three existing commercial buildings totaling 15,960 square feet,
the construction of a 14,700-square foot commercial building with a drive-through
pharmacy and off-sale of a full range of alcohol, on that certain real property situated in
the CN Commercial Neighborhood Zoning District and located on the southwest corner
of Saratoga Avenue and Quito Road (1804 Saratoga Avenue, which real property is

sometimes referred to herein as the “subject property”); and

WHEREAS, the subject property is all that real property more particularly described in

Exhibit "A," entitled “Legal Description,” which is attached hereto and made a part

hereof by this reference as if fully set forth herein; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San
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José Municipal Code, the Planning Commission conducted a hearing on said

application on May 4, 2016, notice of which was duly given; and

WHEREAS, at said hearing, the Planning Commission gave all persons full opportunity

to be heard and to present evidence and testimony respecting said matter; and

WHEREAS, at said hearing, the Planning Commission made a recommendation to the

City Council respecting said matter based on the evidence and testimony; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San
José Municipal Code, this City Council conducted a hearing on said application, notice

of which was duly given; and

WHEREAS, at said hearing, this City Council gave all persons full opportunity to be

heard and to present evidence and testimony respecting said matter; and

WHEREAS, at said hearing this City Council received and considered the reports and
recommendation of the City’s Planning Commission and City’s Director of Planning,

Building and Code Enforcement; and

WHEREAS, at said hearing, this City Council received in evidence a development/site
plan for the subject property entitled, “Proposed CVS Pharmacy #9498,” dated February
19, 2015, said plan is on file in the Department of Planning, Building and Code
Enforcement and is available for inspection by anyone interested herein, and said plan

is incorporated herein by this reference, the same as if it were fully set forth herein; and

WHEREAS, said public hearing before the City Council was conducted in all respects

as required by the San José Municipal Code and the rules of this City Council;
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WHEREAS, this City Council has heard and considered the testimony presented to it at

the public hearing, and has further considered written materials submitted on behalf of

the project applicant, City staff, and other interested parties;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

After considering evidence presented at the public hearing, the City Council finds that the
following are the relevant facts and findings regarding this proposed project:

1.

Site Description and Surrounding Uses. The project site is located on the
southwest corner of Saratoga Avenue and Quito Road. The subject site is currently
occupied by 15,960 square feet of commercial buildings and a 0.36-gross acre lot.
There are commercial uses to the north, south, and east. Residences are located to
the west, across Saratoga Avenue. The closest residential unit is approximately 100
feet to the northwest from the site, across Saratoga Avenue.

Project Description. This is a Conditional Use Permit and a Determination of Public
Convenience or Necessity to allow the demolition of three existing commercial
buildings totaling 15,960 square feet, the construction of a 14,700-square foot
commercial building with a drive-through (CVS Pharmacy), and off-sale of alcohol.
The off-sale of alcohol would consist of an approximately 308-square foot portion of
the store (approximately 2% of the total gross floor area). In accordance with Section
20.100.140 of the Municipal Code, the applications are being reviewed concurrently.
Access to the site would be provided from one two-way driveway on Saratoga Avenue
and one two-way driveway on Saratoga Road. The drive-through would be located on
the southeast side of the building, and would accommodate stacking for up to four
cars. The drive-through lane would be accessed internally to the site and vehicles
would exit onto Quito Road. Use of the drive-through would be limited to prescription
pharmaceutical drop-off and pick-up only. Delivery trucks exiting the site would be
limited to Saratoga Avenue by signage and CVS driver education; trucks could enter
the site from either Saratoga Avenue or Quito Road. Cross-access between the
subject site and medical office building to the south would be maintained.

General Plan Conformance. The project is consistent with the Envision San José
2040 General Plan designation of Neighborhood/Community Commercial. This
designation supports a very broad range of commercial activity, including
commercial uses that serve the communities in neighboring areas, such as
neighborhood serving retail and services and commercial/professional office
development.
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a. Consistent with Land Use Goal LU-5, the proposed project maintains and
revitalizes an existing commercial site, which would improve upon the current
commercial services to the surrounding residential neighborhoods.

b. Consistent with Land Use Policy LU-5.6, the proposed project upgrades the
existing commercial site and adjacent vacant property, thereby retaining and
expanding the use of the subject site as a viable business location. The project
also incorporates significant landscape enhancements on the perimeter of the
site, including street streets and screened parking areas. The architecture of the
proposed building is an enhancement to the site, including improved building
materials such as brick and glass.

c. Consistent with Vibrant Neighborhoods Policies VN-1.6, VN-1.7, and VN-1.8, as
designed, the project site will enhance the pedestrian environment. The new
building will be on the corner of Saratoga Avenue and Quito Road, which will
provide direct pedestrian access and visually connect to the surrounding
neighborhood rather than placing a majority of the parking abutting the public
street. In addition, the architecture of the building will be a significant
enhancement and will contribute to positively improving the neighborhood’s
identity.

d. Consistent with Community Design Policy CD-2.3, design techniques to enhance
pedestrian activity are incorporated into the project. As the site is within an
Urban Village, and therefore a pedestrian-oriented area, the proposed building is
oriented toward the street and provides minimum building setbacks on both
frontages, consistent with the City’s Urban Village policies. In this manner, the
building will strengthen the streetscape and pedestrian orientation. In addition,
the building entrances are accessible from the public street.

e. Consistent with Community Design Policy CD-3.4, cross-access will continue to
be provided between the subject property and the medical offices to the south.
Convenient access is provided to the bus stop to the south of the site on Quito
Road.

f. Consistent with Community Design Policy CD-4.9, the proposed building is
consistent with the surrounding neighborhood in terms of building materials and
orientation of nearby buildings to the street. In addition, the proposed building
location matches the setbacks of the commercial buildings to the south. The
proposed building was designed to fit the existing neighborhood and provides
elements of traditional commercial retail design, in terms of the materials, single-
story scale, large storefront windows, and awnings. Proposed building is
consistent with the surrounding neighborhood in terms of building materials and
orientation of nearby buildings to the street. In addition, the proposed building
location matches the setbacks of the commercial buildings to the south. The
proposed building was designed to fit the existing neighborhood and provides
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elements of traditional commercial retail design, in terms of the materials, single-
story scale, large storefront windows, and awnings.

g. Consistent with Vibrant Neighborhoods Policy VN-3.1 and Land Use Policy-5.10,
the proposed pharmacy and retail store with alcohol sales will provide a range of
services to the surrounding neighborhood. As noted above, the off-sale of a full-
range of alcoholic beverages would consist of an approximately 308-square foot
portion of the store (approximately 2% of the total gross floor area). Although not
a grocery store, retail operations at the store would include packaged meats,
produce, eggs, and dairy products.

4. Zoning Ordinance Compliance. This Project complies with all applicable provisions
of the Zoning Ordinance for building height, setbacks, and parking, in that the CN
Commercial Neighborhood Zoning District requires a CUP for drive-through uses
and the off-sale of alcoholic beverages per Section 20.50.100 of the Zoning
Ordinance.

a. Setbacks and Height. The proposed building is consistent with the required
minimum 10-foot front setback of the CN Commercial Neighborhood Zoning
District in that the building is setback 10 feet from Saratoga Avenue and Quito
Road. In addition, the maximum height in the CN Commercial Neighborhood
Zoning District is 50 feet. The proposed building is a maximum of 30 feet and
eight inches in height.

b. Parking. Parking for retail uses is required at a rate of one parking space per
200 square feet of floor area. Based on 14,700 gross square feet of building
area, 63 parking spaces would be required for the site. A total of 64 parking
spaces are proposed.

5. Council Policy 6-10: Criteria for the Review of Drive-Through Uses. The City
Council Policy, Criteria for the Review of Drive-Through Uses, is intended to provide
guidelines for the development of establishments with drive-through facilities within
the City of San José.

a. Traffic.

1) Primary ingress and egress to drive-through type use parking lots should be
from at least a four-lane major street.

2) The drive-through stacking lane shall be situated so that any overflow from
the stacking lane shall not spill out onto public streets or major aisles of any
parking lot. Overflow capacity shall be 50 percent of required stacking for
overflow restricted to the parking lot and 100 percent of required stacking if
the overflow is directed to the street.

3) No ingress and egress points shall conflict with turning movements of street
intersections,
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4) No drive-through use shall be approved with ingress or egress driveways
within 300 feet of a signalized intersection operating at a Level of Service D,
E, or F unless a traffic analysis demonstrates, to the satisfaction of the
Director of Public Works, that vehicles entering or leaving said use will not
impair the efficiency or operation of the intersection.

5) The drive-through stacking lane shall be separated physically from the user's
parking lot and shall have a capacity of: Restaurants—S8 cars per lane.

6) No pedestrian crossing of the drive-through lane shall be allowed.

7) Proposed drive-through uses at or near signalized intersections may
compound existing traffic congestion and make it intolerable even if the
intersection meets the Transportation LOS Policy. In these situations
proposed drive-through uses should be discouraged.

Analysis: The project conforms to these guidelines in that the policy
recommends that primary ingress and egress for a drive-through should be
from a four lane major street; both Saratoga Avenue and Quito Road are four
lanes. Overflow stacking will be within the parking lot and the site access
driveways do not conflict with adjacent intersection or internal circulation of
the parking lot. The Public Works Department concluded that the project is in
conformance with the City’s Transportation Level of Service Policy (Council
Policy 5-3). Stacking meets the requirement of the policy, in that stacking for
4 cars is provided in the drive-through lane. The site plan is designed to
prohibit crossing of the drive-through lane by pedestrians.

b. Noise.

1) Drive-through speakers shall not be audible from adjacent residentially used,
zoned, or General Planned properties.

2) Drive-through speakers shall not be used when the drive-through lane abuts
residentially used, zoned, or General Planned Property.

3) Use of sound attenuation walls and landscaping shall be encouraged.

Analysis: The closest residences to the drive-through lane are 229 feet to the
west beyond the proposed building and approximately 240 feet to the east of the
site, beyond a commercial building and associated parking lot. Adjacent
properties are not used, zoned, or designated in the General Plan for residential
uses.

c. Hours of Operation.

1) No drive-through portion of land use shall operate after the hour of 10:00 P.M.
when adjacent to residentially used, zoned, or General Planned properties.

Analysis: As stated above, there are no residentially used, zoned, or General
Planned properties directly abutting the subject site. The project proposes to
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operate the drive-through from 6:00 a.m. to midnight.

d. Emission Control.

f.

1)

2)

3)
4)

5)

An east-west orientation of drive-through lanes is discouraged, especially on the
south side of main buildings.

"Tunneling" will be deemed to occur where adjacent buildings are within thirty
(30) feet of each other, or where roof/wall structures enclose a space less than
thirty (30) feet. Such situations are discouraged unless air quality analyses
performed by the applicant show that unusual pollutant concentrations will not
occur.

Applicants shall take positive steps to protect employees of the drive-through
facility from emissions caused by idling cars.

Drive-through lanes shall not be located adjacent to patios and other pedestrian
use areas, other than walkways.

Drive-through use stacking lanes are discouraged in close proximity to residential
uses, existing or planned.

Analysis: The drive-through would be on the east side of the building and
oriented in a semi-circle, a portion of which is east-west. There are no other
buildings within 30 feet, and the drive-through is not adjacent to any pedestrian
use area or in close proximity to residential uses.

Urban Design.

1)

2)

The architecture of drive-through uses shall be compatible and harmonize with
that of the shopping center motif or immediate neighborhood in terms of building
color, materials, mass, scale, and form. Standardized, "corporate" building
designs shall be discouraged.

Drive-through lanes shall be buffered from adjacent properties by means of
heavy landscaping, and sound attenuating uses where appropriate and
necessary.

Analysis: The architecture of the proposed building is a significant improvement
to the existing site and avoids corporate architecture by introducing architectural
elements unique to this franchise, including orienting the building towards the
street and utilizing brick materials. The mass and scale are consistent with
surrounding buildings that are also one-story. Significant landscaping
improvements are provided, particularly along the street frontages. Street trees
will also be planted. The proposed building was designed to fit the existing
neighborhood and provides elements of traditional commercial retail design, in
terms of the materials, single-story scale, large storefront windows, and awnings.

Lighting.
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1) Reference is made to Section 20.12.200 of the Zoning Ordinance. 20.12.200:

Lighting. Any and all lighting facilities hereafter erected, constructed, or used for
or in connection with any off-street parking spaces located in any residential
district or adjacent to any residential district shall be so arranged and shielded
that light will be reflected away from lands located in such residential district, and
so that there will be no glare which will cause unreasonable annoyance to
occupants of properties in such residential district, or otherwise interfere with the
public health, safety, or welfare.

Analysis: The proposed lighting is in conformance with the City’s Interim
Lighting Policy Broad-spectrum Lighting (LED) for Private Development, as
LED lighting that is consistent with the specification of this policy are
proposed. No lighting impacts to nearby residential uses are anticipated in
that all the proposed lighting is fully shielded.

g. Location.

1) Drive-through uses shall be located 200 feet or more from immediately adjacent
or directly opposite residentially used, zoned, or General Planned properties.

2) Drive-through facilities are discouraged in the Downtown Core Area (bounded by
Julian Street, Fourth Street, Freeway 280, and Future Freeway 87).

3) Buildings with drive-through facilities shall be located with a minimum separation
of 500 feet from any structure containing a drive-through facility.

Analysis: The proposed use is not located within 200 feet of a residence or 500
feet of another drive-through use, and is not within the Downtown Core Area.

6. Commercial Design Guidelines. The Commercial Design Guidelines outline specific
parking and circulation guidelines for drive-through uses. The project conforms to the
intent of these guidelines in that the policy recommends that primary ingress and
egress for a drive-through should be from a four lane major street; both Saratoga
Avenue and Quito Road are four lanes. Sufficient stacking is provided in the drive-
through lane (4 cars). In addition, pedestrian access to the building does not cross the
stacking lane.

The overall quality of the architecture along the street-facing north, east, and west
facades is a significant improvement to the existing buildings in that the existing
buildings are dated and unimproved. The proposed design materials are of traditional
storefront commercial. In addition, the applicant is proposing significant landscaping
upgrades, such as street trees, on-site trees and shrubs, along the street frontages and
throughout the site.

7. Environmental Review. The environmental impacts of the project, including but not
limited to noise, vibration, dust, drainage, erosion, stormwater runoff, and odor which,
even if insignificant for purposes of the California Environmental Quality Act (CEQA),
will not have an unacceptable negative affect on adjacent property or properties, in that
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a Mitigated Negative Declaration (MND) was adopted for this project under the
provisions of the environmental review requirements of Title 21 of the San José
Municipal Code implementing the California Environmental Quality Act of 1970, as
amended, and pursuant to Section 15164 of the CEQA Guidelines. The MND identified
impacts to nesting birds, hazardous materials, and construction and mechanical
equipment noise. Mitigation measures included in the MND would be applied to the
project to reduce these impacts to a less than significant level. Therefore, the project
will not result in significant environmental effects.

Based on the above-stated facts and analysis, and subject to any conditions set forth
below, the City Council concludes and finds that:

1.

Demolition Permit Findings. Under the provisions of Section 20.80.460 of the San
José Municipal Code, prior to the issuance of any development permit, which allows
for the demolition, removal or relocation of a building, the following shall be
considered to determine whether the benefits of permitting the demolition, removal
or relocation outweigh the impacts of the demolition, removal or relocation:

a. The failure to approve the permit would result in the creation or continued
existence of a nuisance, blight or dangerous condition;

b. The failure to approve the permit would jeopardize public health, safety or welfare;

c. The approval of the permit should facilitate a project which is compatible with the
surrounding neighborhood;

d. The approval of the permit should maintain the supply of existing housing stock in
the City of San José;

e. Both inventoried and non-inventoried buildings, sites and districts of historical
significance should be preserved to the maximum extent feasible;

f. Rehabilitation or reuse of the existing building would not be feasible; and

g. The demolition, removal or relocation of the building without an approved
replacement building should not have an adverse impact on the surrounding
neighborhood.

In addition, the City Council concludes and finds, based on the analysis of the above
facts in regards to the Site Development Permit, that:

1.

The interrelationship between the orientation, location, and elevations of proposed
buildings and structures and other uses on-site are mutually compatible and
aesthetically harmonious, as the proposed building will be the only structure located
on the subject site.

The orientation, location and elevation of the proposed buildings and structures and
other uses on the site are compatible with and are aesthetically harmonious with
adjacent development or the character of the neighborhood, in that the proposed
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building height, materials, and colors are similar to surrounding buildings and
structures. The proposed building is located and oriented on-site to provide
convenient and safe vehicular and pedestrian access and continues to allow cross-
access with the development to the south.

The environmental impacts of the project, including but not limited to noise, vibration,
dust, drainage, erosion, storm water runoff, and odor which, even if insignificant for
purposes of the California Environmental Quality Act (CEQA), will not have an
unacceptable negative affect on adjacent property or properties in that a Mitigated
Negative Declaration was prepared for the project and mitigation measures for
biological resources, hazardous materials, and noise would be implemented. No
significant environmental impacts to noise, vibration, dust, drainage, erosion, storm
water runoff, or odor are anticipated.

Landscaping, irrigation systems, walls and fences, features to conceal outdoor
activities, exterior heating, ventilating, plumbing, utility and trash facilities are sufficient
to maintain or upgrade the appearance of the neighborhood, in that the proposed
project includes improved landscaping on all street frontages and within the parking
lot.

Traffic access, pedestrian access and parking are adequate, in that the proposed
building is located and oriented on-site to provide convenient and safe vehicular and
pedestrian access, and the project continues to allow cross-access with the
development to the south. The parking provided meets the requirements of the
Municipal Code.

The application is either consistent with the General Plan or counterbalancing
considerations justify the inconsistency, in that the project will revitalize an existing
commercial site that is designated Neighborhood Community/Commercial on the Land
Use/Transportation Diagram.

Based on the above-stated facts and analysis in regards to the subject Conditional Use
Permit, and subject to any conditions set forth below, the City Council concludes and
finds that:

1.

The proposed use at the location requested will not:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing
or working in the surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the
site; or

c. Be detrimental to public health, safety or general welfare.

Analysis: As indicated in a Police Department Memorandum dated September 2,

2015, the proposed use is not located within an area of high crime, but the area does

exceed the ratio of off-sale retail licenses to population in the county. However, the
Police Department is neutral to the issuance of the Conditional Use Permit per their
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memo dated March 31, 2015. In addition, the alcohol sales (approximately 2% of the
floor area) will be within a full service store that also provides fresh produce, dairy, and
meat products.

The proposed drive-through meets the standards identified in City Council Policy 6-10.

The proposed site is adequate in size and shape to accommodate the yards, walls,
fences, parking and loading facilities, landscaping and other development features
prescribed in this title, or as is otherwise required in order to integrate said use with
the uses in the surrounding area.

Analysis: The project site is of adequate size and shape to meet the parking
requirements of Title 20 and provide significant landscaping upgrades to the site,
including fully landscaped setback areas and parking lot trees.

The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the
kind and quantity of traffic such use would generate; or by other forms of transit
adequate to carry the kind and quantity of individuals such use would generate;
and

b. By other public or private service facilities as are required.

Analysis: The subject site is adequately served by the adjacent public streets and
can be directly accessed from Saratoga Avenue and Quito Road. There is a bus
stop directly to the south of the site on Quito Road.

Further, the City Council concludes and finds, based on the analysis of the above facts
in regards to the Zoning Ordinance findings for off-sale of alcohol that:

1.

For such use at a location closer than 500 feet from any other use involving the off-
sale of alcoholic beverages, situated either within or outside the City, that the
proposed location of the off-sale of alcoholic beverages use would not result in a
total of more than four (4) establishments that provide alcoholic beverages for off-
site consumption within a 1,000-foot radius from the proposed location.

Analysis: There is one other use involving the off-sale of alcoholic beverages
within a 500 foot radius of the proposed site (Lucky Stores). The other use shown
on the map located within 150 feet (Saratoga Bottle Shop) is currently located on
the project site and will be demolished as part of this application. There are no
other uses within a 1,000 foot radius of the site, and this site will only be the
second off-sale of alcoholic beverages location within 1,000 feet. Therefore, this
finding can be made.

For such use at a location closer than 500 feet from any other use involving the off-
sale of alcoholic beverages, situated either within or outside the City, where the
proposed location of the off-sale of alcoholic beverages use would result in a total
of more than four establishments that provide alcoholic beverages for off-site

11

T-31003 / 1309320.doc

Council Agenda: 06-14-2016

Item No.:

DRAFT - Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for
final document.



RD:VMT:JMD
04/21/2016

consumption within a 1,000 foot radius from the proposed location, that the
resulting excess concentration of such uses will not:

a. Adversely affect the peace, health, safety, morals, or welfare of persons
residing or working in the surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of
the area; or

c. Be detrimental to public health, safety or general welfare.

Analysis: As stated above, the proposed use will not result in more than four
establishments that provide alcoholic beverages for off-site consumption within a
1,000 foot radius of the proposed location. Therefore, this finding is not

applicable.

3. For such a use at a location closer than 500 feet from any child care center, public
park, social service agency, residential care facility, residential service facility,
elementary school, secondary school, college or university, or closer than 150 feet
from any residentially zoned property, that the building in which the proposed use
is to be located is situated and oriented in such a manner that would not adversely
affect such residential, child care center, public park, social service agency,
residential care facility, residential service facility and/or school use.

Analysis: The proposed site is not located closer than 500 feet from any child care
center, social service agency, residential care facility, residential service facility,
elementary school, secondary school, or college or university. The project site is
within 150 feet from a residentially zoned property, located beyond Saratoga
Avenue. However, as noted above, there is an existing full-range alcohol sales
establishment on the site that the subject project would replace. The proposal
represents an improvement to the configuration of the site in that it would replace a
completely full-range alcohol sales establishment, as well as provide other retail
offerings, and would be oriented away from residential uses. Therefore, this finding
can be made.

Finally, the City Council concludes and finds, based on the analysis of the above facts
in regards to the Municipal Code findings for a Determination of Public Convenience or
Necessity that:

1. The proposed use is not located within a Strong Neighborhoods Initiative or
Neighborhood Revitalization area or other area designated by the city for targeted
neighborhood enhancement services or programs, or located within an area in which
the chief of police has determined that the proposed use: (a) would be detrimental to
the public health, safety, or welfare of persons located in the area, or (b) would
increase the severity of existing law enforcement or public nuisance problems in the
area.

12
T-31003 / 1309320.doc
Council Agenda: 06-14-2016
Item No.:
DRAFT - Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for
final document.



RD:VMT:JMD
04/21/2016

Analysis: The proposed use is not located within a Strong Neighborhoods Initiative
(SNI) area. In addition, the Police Department, as stated in a memorandum dated
March 31, 2016 is neutral to the issuance of the Conditional Use Permit, as the
reported crime statistics are not over the 20 percent crime index. This finding can be
made.

2. The proposed use would not lead to the grouping of more than four off-sale uses
within a 1,000-foot radius from the proposed use.

Analysis: There is only one other off-sale use within a 1,000 foot radius of the site,
and this site will only be the second off-sale of alcoholic beverages location within

1,000 feet, replacing an existing establishment on the subject site. Therefore, this
finding can be made.

3. The proposed use would not be located within five hundred feet of a school, day care
center, public park, social services agency, or residential care or service facility, or
within one hundred fifty feet of a residence.

Analysis: The proposed use is not located within 500 feet of a school, day care center,
social services agency, or residential care or service facility. The site is within 150
feet of a residence. Therefore, this finding cannot be made.

4. Alcohol sales would not represent a majority of the proposed use.

Analysis: Approximately 2% percent of the total floor area is proposed to be used for
the sale of alcohol for off-site consumption. Accordingly, the off-sale use represents
an ancillary and incidental component to the primary pharmacy and retail use and
does not represent a majority of the overall use. Therefore, this finding can be made.

5. The proposed outlet for the off-sale of alcoholic beverages would enhance or facilitate
the vitality of an existing commercial area without presenting a significant impact on
public health or safety.

Analysis: The retail store with incidental off-sale of alcohol will further the
development of this area as a vibrant, walkable, mixed-use neighborhood that
enhances and supports the vitality of the existing area without significantly impacting
the public health or safety. Therefore, this finding can be made.

Given the above-stated analysis, the City Council declares that the third finding for the
Determination of Public Convenience and Necessity cannot be made for the proposed
off-sale of alcohol because the site is within 150 feet of a residential property. As such,
the Council can issue a determination in connection with an application for a license
from the California Department of Alcoholic Beverage Control for the off-premises sale
of alcoholic beverages where a determination that not all of the required findings set
forth above can be made, and that a significant and overriding public benefit or benefits
will be provided by the proposed use. The City Council identifies and finds that
significant and overriding public benefit will be provided by the proposed use in that the
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alcohol will be provided in a commercial establishment that provides fresh groceries and
will replace an existing alcohol only sales establishment.

In accordance with the findings set forth above, a Conditional Use Permit and
Determination of Public Convenience or Necessity for said purpose specified above and
subject to each and all of the conditions hereinafter set forth is hereby approved. The
City Council expressly declares that it would not have made this Determination and
granted this Permit except upon and subject to each and all of said conditions, each and
all of which conditions shall run with the land and be binding upon the owner and all
subsequent owners of the subject property, and all persons who use the subject property
for the use conditionally permitted hereby.

APPROVED SUBJECT TO THE FOLLOWING CONDITIONS:

1. Acceptance of Permit. Per Section 20.100.290(B), should the applicant fail to file a
timely and valid appeal of this Conditional Use Permit within the applicable appeal
period, such inaction by the applicant shall be deemed to constitute all of the following
on behalf of the applicant:

a. Acceptance of the Conditional Use Permit by the applicant; and

b. Agreement by the applicant to be bound by, to comply with, and to do all things
required of or by the applicant pursuant to all of the terms, provisions, and
conditions of this Permit or other approval and the provisions of Title 20 of the San
José Municipal Code applicable to the Conditional Use Permit.

2. Permit Expiration. This Conditional Use Permit shall automatically expire four (4)
years from and after the date of issuance hereof by the City Council, if within such time
period, a Building Permit has not been obtained or the use, if no Building Permit is
required, has not commenced, pursuant to and in accordance with the provision of this
Conditional Use Permit. The date of issuance is the date this Conditional Use Permit is
approved by the City Council. However, the Director of Planning may approve a Permit
Adjustment to extend the validity of this Permit in accordance with Title 20 of the San
José Municipal Code. The Permit Adjustment must be approved prior to the expiration
of this Permit.

3. Sewage Treatment Demand. Chapter 15.12 of Title 15 of the San José Municipal
Code requires that all land development approvals and applications for such approvals
in the City of San José shall provide notice to the applicant for, or recipient of, such
approval that no vested right to a Building Permit shall accrue as the result of the
granting of such approval when and if the City Manager makes a determination that the
cumulative sewage treatment demand of the San José Santa Clara Regional
Wastewater Facility represented by approved land uses in the area served by said Plant
will cause the total sewage treatment demand to meet or exceed the capacity of San
José Santa Clara Regional Wastewater Facility to treat such sewage adequately and
within the discharge standards imposed on the City by the State of California Regional
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Water Quality Control Board for the San Francisco Bay Region. Substantive conditions
designed to decrease sanitary sewage associated with any land use approval may be
imposed by the approval authority.

4. Conformance to Plans. The development of the site shall conform to the approved
Conditional Use Permit plans entitled, “Proposed CVS Pharmacy #9498” dated
February 19, 2015, on file with the Department of Planning, Building and Code
Enforcement, as may be amended subject to City approval, and to the San José
Building Code (San José Municipal Code, Title 24). The approved plans are referred to
in this Permit as the “approved plans” or “Approved Plan Set”.

5. Certificate of Occupancy. The permittee shall obtain a Certificate of Occupancy.
Procurement of a Certificate of Occupancy from the Building Official for the structures
described or contemplated under this Permit shall be deemed acceptance of all
conditions specified in this Conditional Use Permit and the permittee's agreement to
fully comply with all of said conditions. No change in the character of occupancy or
change to a different group of occupancies as described by the Building Code shall be
made without first obtaining a Certificate of Occupancy from the Building Official, as
required under San José Municipal Code Section 24.02.610, and any such change in
occupancy must comply with all other applicable local and state laws.

6. Compliance with Local and State Laws. The subject use shall be conducted in full
compliance with all local and state laws, regulations and required permits. No part of
this approval shall be construed to permit a violation of any part of the San José
Municipal Code.

7. Discretionary Review. The Director of Planning, Building and Code Enforcement
maintains the right of discretionary review of requests to alter or amend structures,
conditions, or restrictions of this Permit incorporated by reference in accordance with
Chapter 20.100 of the San José Municipal Code.

8. Use Authorization. This Conditional Use Permit authorizes the off-sale (up to 2% of
the total gross floor area) of a full range of alcoholic beverages in conjunction with a full
service grocery store that provides fresh dairy and meat products (minimum of 36
square feet of fresh foods) and a drive-through limited to prescription pharmaceutical
drop-off and pick-up.

9. Demolition of Existing Structures. This Permit allows the demolition of structures
as noted on the Approved Plan Set. The Demolition Permit for the removal of the
existing structure will not be issued until a Building Permit for construction of the new
structure as set forth in this Conditional Use Permit has been obtained.

10.Alcohol Service and Sale. Alcohol service and sale shall be conducted in full
compliance with the issued ABC license.

11.Limitations on Area of Alcohol Sales. The area in which alcoholic beverages are
displayed or otherwise offered for sale shall not exceed 2 percent of the total floor area
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of the entire building.

12.0utdoor Storage. No outdoor storage is allowed or permitted unless designated on the
Approved Plan Set.

13.Anti-Graffiti. The operator shall remove all graffiti from buildings, fences, and wall
surfaces within 48 hours of defacement.

14. Anti-Litter. The site and surrounding area shall be maintained free of litter, refuse, and
debris.

15.0utdoor Uses. There shall be no outdoor uses approved through issuance of this
Permit.

16.Sign Approval. No signs are approved at this time. All proposed signs shall be subject
to approval by the Director of Planning.

17.Truck Exiting. Delivery trucks exiting the site shall be limited to Saratoga Avenue.
Trucks may utilize Quito Road for access to the site.

18.Public Works Clearance for Building Permit(s) or Map Approval: Prior to the
approval of the Tract or Parcel Map (if applicable) by the Director of Public Works, or
the issuance of Building permits, whichever occurs first, the applicant will be
required to have satisfied all of the following Public Works conditions. The applicant
is strongly advised to apply for any necessary Public Works permits prior to applying
for Building permits.

a. Construction Agreement: The public improvements conditioned as part of this
permit require the execution of a Construction Agreement that guarantees the
completion of the public improvements to the satisfaction of the Director of Public
Works. This agreement includes privately engineered plans, bonds, insurance, a
completion deposit, and engineering and inspection fees.

b. Transportation:

1) This project is exempt from the Level of Service (LOS) Policy, and no further
LOS analysis is required because the project proposed traffic is less than the
traffic generated by the existing commercial building.

2) A Traffic Operational Analysis was performed for this project and a separate
Traffic Operational Analysis memo dated April 04/15/16 was issued for this
project. The following conditions are in the Traffic Operational memo:

(i) Coordinate with VTA the relocation of existing bus stop located on
Quito Road closer to the intersection of Saratoga Avenue/Quito Road.
Bus stop improvements should be to the satisfaction of VTA.

(i) Install green pavement enhancement for the existing bike lanes along
project frontages and at the south east quadrant of the intersection of
Saratoga Avenue/Quito Road to improve bike lanes visibility. Design of
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(iii)

the green bike lanes will be finalized at the street improvement stage.
Install signs on-site restricting truck egress onto Quito Road.

c. Grand Boulevard: This project fronts Saratoga Avenue which is designated as
one of the seven Grand Boulevards per the Envision San Jose 2040 General
Plan. Grand Boulevards are identified to serve as major transportation corridors
for primary routes for VTA light-rail, bus rapid transit, standard or community
buses, and other public transit vehicles.

d. Grading/Geology:

(i)
(ii)

(iii)

(iv)

A grading permit is required prior to the issuance of a Public Works
Clearance.

All on-site storm drainage conveyance facilities and earth retaining
structures 4’ foot in height or greater (top of wall to bottom of footing) or is
being surcharged (slope of 3:1 or greater abutting the wall) shall be
reviewed and approved under Public Works grading and drainage permit
prior to the issuance of Public Works Clearance. The drainage plan
should include all underground pipes, building drains, area drains and
inlets. The project shall provide storm drainage calculations that adhere to
the 2010 California Plumbing Code or submit a stamped and signed
alternate engineered design for Public Works discretionary approval and
should be designed to convey a 10 year storm event.

If the project proposes to haul more than 10,000 cubic yards of cutffill
to or from the project site, a haul route permit is required. Prior to
issuance of a grading permit, contact the Department of Transportation at
(408) 535-3850 for more information concerning the requirements for
obtaining this permit.

Because this project involves a land disturbance of one or more acres,
the applicant is required to submit a Notice of Intent to the State Water
Resources Control Board and to prepare a Storm Water Pollution
Prevention Plan (SWPPP) for controlling storm water discharges
associated with construction activity. Copies of these documents must be
submitted to the City Project Engineer prior to issuance of a grading
permit.

e. Stormwater Runoff Pollution Control Measures: This project must comply
with the City’s Post-Construction Urban Runoff Management Policy (Policy 6-29)
which requires implementation of Best Management Practices (BMPs) which
includes site design measures, source controls and numerically-sized Low
Impact Development (LID) stormwater treatment measures to minimize
stormwater pollutant discharges.

f. Stormwater Peak Flow Control Measures: The project is located in a
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Hydromodification Management (HM) area and will create and/or replace one
acre or more of impervious surface. The project must comply with the City’s
Post-Construction Hydromodification Management Policy (Council Policy 8-14)
which requires HM projects to demonstrate that post-project runoff does not
exceed estimated pre-project runoff rates and durations. The project will be
required to address HM requirements at implementation stage (grading permit).

g. Flood: Zone D: The project site is not within a designated Federal Emergency
Management Agency (FEMA) 100-year floodplain. Flood Zone D is an unstudied
area where flood hazards are undetermined, but flooding is possible. There are
no City floodplain requirements for Zone D.

h. Sewage Fees: In accordance with City Ordinance all storm sewer area fees,
sanitary sewer connection fees, and sewage treatment plant connection fees,
less previous credits, are due and payable.

i. Undergrounding: The In Lieu Undergrounding Fee shall be paid to the City for
all frontage adjacent to Saratoga Avenue prior to issuance of a Public Works
Clearance. 100 percent of the base fee in place at the time of payment will be
due. Currently, the 2016 base fee is $451 per linear foot of frontage and is
subject to change every January 315t based on the Engineering News Record’s
City Average Cost Index for the previous year. The project will be required to
pay the current rate in effect at the time the Public Works Clearance is issued
(based on 2016 rate, the fee is approximately $186,862).

j. Street Improvements:

1) Applicant shall be responsible to remove and replace curb, gutter, and
sidewalk damaged during construction of the proposed project.

2) Close unused driveway cut(s).

3) Construct City standard driveway, 26' wide for the right-in and right-out
driveway on Saratoga Avenue and Quito Road. The egress only drive
through driveway on Quito Road should be 12’ in width.

4) Install City standard handicap ramp at the south west corner of Saratoga
Avenue/Quito Road

5) Construct 15’ attached sidewalk with tree wells at the back of curb along
Saratoga Avenue project frontage. Sidewalk between the westerly property
line and the Saratoga Avenue driveway should be 10’ to match the existing
driveway west of the project.

6) Construct 10’ attached sidewalk with tree wells at the back of curb along
Quito Road project frontage.

7) Dedicate 5’ along project frontage on Saratoga Avenue to accommodate the
15’ sidewalk.
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m.

8) Dedication and improvement of the public streets to the satisfaction of the
Director of Public Works.

9) Repair, overlay, or reconstruction of asphalt pavement may be required. The
existing pavement will be evaluated with the street improvement plans and
any necessary pavement restoration will be included as part of the final street
improvement plans.

Electrical:

1) Existing electroliers along the project frontage will be evaluated at the public
improvement stage and any street lighting requirements will be included on
the public improvement plans.

2) Locate and protect existing electrical conduit in driveway and/or sidewalk
construction.

3) Provide clearance for electrical equipment from driveways, and relocate
driveway or electrolier. The minimum clearance from driveways is 10" in
commercial areas and 5' in residential areas.

4) Provide clearance for electroliers from overhead utilities and request
clearance from utility companies. Clearance from electrolier(s) must provide
a minimum of 10' from high voltage lines; 3' from secondary voltage lines; and
1' from communication lines.

Street Trees: The locations of the street trees will be determined at the street
improvement stage. Contact the City Arborist at (408) 794-1901 for the
designated street tree. Install street trees within public right-of-way along entire
project street frontage per City standards; refer to the current “Guidelines for
Planning, Design, and Construction of City Streetscape Projects”. Street trees
shall be installed in cut-outs at the back of curb. Obtain a DOT street tree
planting permit for any proposed street tree plantings. Street trees shown on this
permit are conceptual only.

Referrals: This project should be referred to the County Roads and Airports
Department.

19.Conformance to MMRP. This project shall conform to all applicable requirements
of the Mitigation Monitoring and Reporting Program approved for this development.

a.

Biological Resources.

1) MM BIO-1: The project applicant shall schedule vegetation removal and
other construction activities between September and December (inclusive), to
the extent feasible, to avoid the bird nesting season. If all project activity
cannot be limited to this period, preconstruction surveys shall be conducted
between January and August (inclusive) by a qualified ornithologist to identify
active nests of native bird species that can be removed or otherwise disturbed
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during project implementation.

Between January and April (inclusive) pre-construction surveys shall be
conducted no more than 14 days prior to the initiation of construction activities
or tree relocation or removal. Between May and August (inclusive), pre-
construction surveys shall be conducted no more than thirty (30) days prior to
the initiation of these activities. The surveying ornithologist will inspect all
shrubs and trees on the project site for active bird nests and suitable trees
within 250 feet of the project site for active raptor nests.

If an active nest is found on the project site or close enough to the site that it
can be disturbed by project activities, the ornithologist will, in consultation with
California Department of Fish and Wildlife (CDFW), designate a construction-
free buffer zone (typically 250 feet) around the nest. The project applicant
shall submit a report indicating the results of the survey and any designated
buffer zones to the satisfaction of the Planning Department prior to the
issuance of any grading or building permit.

b. Hazards and Hazardous Materials.

1) MM HAZ-1: Before the start of earthmoving activities at the former Shell Oil
gas station site, the project applicant shall coordinate with the parties
responsible for cleanup to obtain site closure from the Santa Clara County
Department of Environmental Health (SCCDEH) with concurrence from the
San Francisco Bay Regional Water Quality Control Board (RWQCB). Site
closure includes destruction of all groundwater monitoring wells, pursuant to
the Santa Clara Valley Water District’s well ordinance, and any other local,
State, or federal agency requirements. The project applicant shall provide
notification in writing to the City that all required RWQCB obligations have
been fulfilled. In addition, the project applicant shall provide documentation to
the City that the SCCDEH has reviewed the proposed development, and that
if required, any additional mitigation, sampling, or health risk assessment has
been performed and approved by the SCCDEH.

2) MM HAZ-2: Before the start of earthmoving activities, the project applicant
shall obtain the services of a qualified environmental professional to excavate
at the location of Boring B-2 and remove the presumed underground storage
tank (UST). The proper tank removal permits shall be obtained from the
SCCDEH. Soil samples shall be collected in the vicinity of the UST and tested
at an appropriately certified laboratory for hazardous materials. The soil
testing shall occur before the start of project-related excavation activities, as
required by the SCCDEH. Samples shall be tested for, at a minimum,
petroleum hydrocarbons, metals, arsenic, and volatile organic compounds
(VOCs), as required by the SCCDEH. The report from the laboratory testing
shall be provided to the City and the SCCDEH. Based upon the visual
observations and laboratory testing, the SCCDEH will determine whether an
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3)

unauthorized discharge exists and if a fuel leak investigation is required. The
project applicant shall obtain the services of a State-licensed professional
geologist or professional engineer to oversee the follow-up work, if the
SCCDEH determines that a fuel leak investigation and subsequent remedial
activities are required.

If hazardous materials are found in the soil at concentrations that exceed
human health screening levels, all contaminated soil material shall be
properly disposed at an appropriately permitted landfill. All federal, state, and
local hazmat regulations (i.e., Office of Safety and Health Administration,
Department of Toxic Substances Control, SCCDEH, and City) shall be
observed during the excavation process, for worker health and safety. Such
measures may include the use of personal protective equipment, continuous
on-site air quality monitoring during construction, and other precautions.

MM HAZ-3: Before the start of earthmoving activities at any location on the
project site, a Site Management Plan (SMP) shall be prepared that identifies,
at a minimum, the potential types of contaminants that can be encountered
during construction activity (including soil contamination at the former Shell
Oil gas station site and a potential septic or grease trap on the northwest side
of the restaurant building); all appropriate worker, public health, and
environmental protection equipment and procedures to be used during project
activities; emergency response procedures; the most direct route to the
nearest hospitals; a Site Safety Officer. The SMP shall describe actions to be
taken if hazardous materials are encountered on-site and will include the
telephone numbers of local and State emergency hazmat response agencies.
The SMP shall also provide specific details to the contractor and site workers
on procedures to address any unknown contamination discovered during site
development. The SMP shall indicate that if, during site preparation and
construction activities, evidence of hazardous materials contamination is
observed or suspected (e.g., stained or odorous soil or groundwater),
construction activities immediately will cease in the area of the find. A
qualified hazardous materials specialist shall assess the site and collect and
analyze soil and/or water samples, as necessary. If contaminants are
identified in the samples, the project applicant shall notify and consult with the
appropriate federal, State, and/or local agencies. Measures to remediate
contamination and protect worker health and the environment shall be
implemented in accordance with the SMP and federal, State, and local
regulations before construction activities may resume at the area of the site
where contamination has been encountered. Such measures may include
preparation of a Phase | and/or Phase Il Environmental Site Assessment
(ESA), and removal of contaminated soil. The project applicant may elect to
implement cleanup measures, or to coordinate with the Shell Oil Company
responsible party to perform any additional cleanup activities specifically
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C.

associated with that area of the site.
Noise.

1) MM NOI-1: A pre-project crack survey of the exterior of the existing
commercial uses south of the project site shall be conducted to document
existing conditions. Ground vibration levels outside these adjacent buildings
shall be monitored during construction activities when heavy equipment
operates within 50 feet of the buildings, to confirm that vibration levels are
below the allowable level of 0.20 in/sec PPV. If vibration levels exceed the
allowable level, a post-construction crack survey shall be completed, and any
damage to the adjacent buildings resulting from project construction shall be
repaired by the project applicant before completion of exterior construction
activities at the project site. Documentation regarding the repair shall be
submitted to the Department of Public Works for review and approval.

2) MM NOI-2: Mechanical equipment concealing screen and rooftop parapet
shall be incorporated as part of the project design and will provide acoustical
shielding at the source. The mechanical equipment screening and rooftop
parapet shall be designed by a qualified acoustical consultant, or the qualified
consultant may verify the design, to reduce operational noise levels by 4 dBA
at the source. Design documents and specifications of the screening and
rooftop parapet used to achieve the desired noise level reduction at the
source shall be prepared by the project applicant before the start of
construction activities. Documentation regarding the design of mechanical
equipment screening and rooftop parapets shall be submitted to the
Department of Public Works for review and approval.

20.Air Quality Standard Project Conditions. The following standard permit
conditions will be implemented by the project applicant during all phases of
construction on the project site:

a.

All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas,
and unpaved access roads) shall be watered 2 times per day.

All haul trucks transporting soil, sand, or other loose material off-site shall be
covered.

All visible mud or dirt track-out onto adjacent public roads shall be removed using
wet power vacuum street sweepers at least once per day. The use of dry power
sweeping is prohibited.

All vehicle speeds on unpaved roads shall be limited to 15 miles per hour.

All roadways, driveways, and sidewalks to be paved shall be completed as soon
as possible. Building pads shall be laid as soon as possible after grading, unless
seeding or soil binders are used.

Idling times shall be minimized either by shutting equipment off when not in use

22

T-31003 / 1309320.doc

Council Agenda: 06-14-2016

Item No.:

DRAFT - Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for
final document.



RD:VMT:JMD
04/21/2016

or by reducing the maximum idling time to 5 minutes (as required by California
airborne toxics control measure Title 13, Section 2485 of the California Code of
Regulations). Clear signage shall be provided for construction workers at all
access points.

g. All construction equipment shall be maintained and properly tuned in accordance
with manufacturer’s specifications. All equipment shall be checked by a certified
visible emissions evaluator.

h. A publicly visible sign shall be posted at the project site with the telephone
number and person to contact at the City of San José regarding dust complaints.
This person shall respond and take corrective action within 48 hours. The
BAAQMD’s phone number also shall be visibly posted in compliance with
applicable agency regulations.

i. The simultaneous occurrence of excavation, grading, and ground-disturbing
construction activities in the same work site at any one time shall be limited.
Construction activities shall be phased to reduce the amount of disturbed
surfaces at any one time.

j- Idling time of diesel powered construction equipment shall be no more than 2
minutes.

k. The project applicant shall develop a plan demonstrating that the off-road
equipment (more than 50 horsepower) to be used for construction activities (i.e.,
owned, leased, and subcontractor vehicles) will achieve a project-wide, fleet
average, 20 percent NOx reduction and 45 percent PM reduction, compared to
the most recent CARB fleet average. Acceptable options for reducing emissions
shall include the use of late model engines, low-emission diesel products,
alternative fuels, engine retrofit technology, after-treatment products, add-on
devices such as particulate filters, and/or other options that become available.

21.Biological Resources Standards Project Conditions.

a. As part of the development permit approval process, the proposed project shall
conform to standard permit conditions related to tree replacement. Trees
removed as a result of the proposed project shall be replaced in accordance with
all applicable laws, policies, or guidelines, including Section 13.32 of the San
José Municipal Code and Policy MS-21.6 of the City General Plan.

b. Replacement trees shall be provided based on the City’s Guidelines for
Inventorying, Evaluating, and Mitigating Impacts to Landscaping Trees in the City
of San José (City of San José 2006), and as shown in Table 3.4-2. The three
nonnative trees that would be removed from the project site shall be replaced at
a 1:1 ratio. The species of trees to be planted must be approved by the City
Arborist and the Department of Planning, Building and Code Enforcement.
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Table 3.4-2
Tree Replacement Ratios
Circumference of | Type of Tree to be Removed Minimum Size of
Tree Each
to be Removed Native |Nonnative | Orchard | Replacement Tree

56 inches or more 5:1 4:1 3:1 24-inch box
38 - 56 inches 3:1 2:1 none |24-inch box
Less than 38 inches 1:1 1:1 none |15-gallon container
x:X = tree replacement to tree loss ratio
Source: City of San José 2006

To minimize potential for damage to the tree adjacent to the project site, the tree
shall be protected during construction through implementation of the following
measures, per San José Municipal Code 13.32.130:

Damage to any tree during construction shall be reported to the City’s
Environmental Principal Planner, and the contractor or owner shall treat the
tree for damage in the manner specified by the Environmental Principal
Planner.

Drains shall be installed according to city specifications so as to avoid harm to
trees due to excess watering; and

Wherever cuts are made in the ground near the roots of trees, appropriate
measures shall be taken to prevent exposed soil from drying out and causing
damage to tree roots.

22.Cultural Resources Standard Project Conditions.

a. Consistent with Envision San José 2040 General Plan policies ER-10.2 and ER-
10.3, the following standard permit conditions are included in the project and
shall be implemented by the project applicant to reduce or avoid impacts to
subsurface cultural resources and human remains.

1) In the event that prehistoric or historic resources are encountered during

excavation and/or grading of the site, all activity within a 50-foot radius of the
find shall be stopped, the Director of Planning, Building and Code
Enforcement shall be notified, and the archaeologist will examine the find and
make appropriate recommendations prior to issuance of building permits.
Recommendations could include collection, recordation, and analysis of any
significant cultural materials. A report of findings documenting any data
recovery during monitoring shall be submitted to the Director of Planning,
Building and Code Enforcement.
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2) In the event that human remains are discovered during excavation and/or
grading of the site, all activity within a 50-foot radius of the find shall be
stopped. The Santa Clara County Coroner shall be notified to make a
determination as to whether the remains are of Native American origin or
whether an investigation into the cause of death is required. If the remains
are determined to be Native American, the Coroner will notify the Native
American Heritage Commission (NAHC) immediately. Once the NAHC
identifies the most likely descendants, the descendants will make
recommendations regarding proper burial, which shall be implemented in
accordance with CCR Section 15064.5(e) of the State CEQA Guidelines.

23.Geology and Soils Standard Project Conditions.

a. To minimize potential damage from seismic shaking, the project shall be built
using standard engineering and seismic safety design techniques. Building
design and construction on the site shall be completed in conformance with the
recommendations of a design-level geotechnical investigation, and shall be
included in a report to the City. The structural designs for the proposed project
shall account for repeatable horizontal ground accelerations. The report shall be
reviewed and approved by the City of San José’s Building Division as part of the
building permit review and issuance process. The buildings shall meet the
requirements of applicable Building and Fire Codes, including Chapter 16,
Section 1613 of the California Building Standards Code (Title 24, California Code
of Regulations), as adopted or updated by the City. The proposed project shall
be designed to withstand soil hazards identified on the project site, and the
proposed project shall be designed to reduce the risk to life or property to the
extent feasible and in compliance with the California Building Standards Code.

b. The proposed project shall be constructed in accordance with the standard
engineering practices in the California Building Standards Code (Title 24,
California Code of Regulations), as adopted by the City of San José. In addition,
a grading permit shall be obtained from the City of San José Department of
Public Works before the issuance of a Public Works Clearance. These standard
practices shall ensure that any future building on the site is designed properly to
account for the expansive soil conditions and the potential for construction-
related erosion on the site.

c. The proposed project shall conform to the recommendations in engineering
reports, including excavation for exposed subgrade within the building pad areas
(i.e., footing, slabs system, and 5 feet beyond) to a minimum depth of 4 feet
below bottom of footing elevation, or 5 feet below existing site grade, whichever
is deeper, along with other site-specific recommendations contained in the
geotechnical report prepared by Salem Engineering Group (2014). In addition,
the project applicant shall prepare and implement an Erosion Control Plan in
conformance with the requirements of the City of San José Department of Public
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Works. These practices shall ensure that any future building on the site is
designed properly, to account for the expansive soil conditions and the potential
for construction-related erosion on the site.

d. To avoid or minimize potential damage from unstable soils, all project structures
shall be built using standard engineering and seismic safety design techniques.
Building design and construction at the site shall be completed in conformance
with the recommendations of a design-level geotechnical investigation, which
shall be included in a report to the City. The report will be reviewed and approved
by the City of San José’s Building Division as part of the building permit review
and issuance process. The buildings shall meet the requirements of applicable
Building and Fire Codes, including Chapter 16, Section 1613 of the California
Building Standards Code (Title 24, California Code of Regulations), as adopted
or updated by the City. The proposed project shall be designed to withstand soil
hazards identified on the project site and to reduce the risk to life or property to
the extent feasible and in compliance with the California Building Standards
Code.

24 .Hazards and Hazardous Materials Standard Project Conditions.

e. As a part of the development permit approval, the project shall conform to the
following conditions:

1) All potentially friable asbestos-containing materials (ACM) shall be removed
in accordance with National Emissions Standards for Hazardous Air
Pollutants guidelines before building demolition or renovation that may disturb
the materials. All demolition activities shall be undertaken in accordance with
California Occupational Health and Safety Administration (Cal/OSHA)
standards, contained in Title 8, Section 1529 of the California Code of
Regulations (CCR), to protect workers from exposure to asbestos. Materials
containing more than 1 percent asbestos also shall be subject to BAAQMD
regulations.

2) During demolition activities, all building materials containing lead-based paint
shall be removed in accordance with Cal/OSHA Lead in Construction
Standard (Title 8, CCR Section 1532.1), including employee training,
employee air monitoring, and dust control. Any debris or soil that contains
lead-based paint or coatings shall be disposed at an appropriately permitted
landfill.

3) During demolition activities, fluorescent light ballasts shall be examined for
date of manufacture. Any ballast manufactured prior to 1975 shall be
assumed to contain polychlorinated byphenols (PCBs) and shall be disposed
at any appropriately permitted landfill, in accordance with federal, State, and
local regulations.

25.Hydrology Standard Project Conditions.
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a. Construction Measures.

1) Any construction or demolition activity that results in land disturbance equal to
or greater than 1 acre must comply with the Construction General Permit
(CGP), administered by the State Water Resources Control Board (SWRCB).
The CGP requires implementation and maintenance of best management
practices (BMPs) to protect water quality until the site is stabilized. The
project is expected to require CGP coverage based on the area of land
disturbed.

2) Before the start of any clearing, grading or excavation, the project must
comply with the State Water Resources Control Board’s NPDES Construction
General Permit, as follows:

(i) The project applicant shall file a Notice of Intent (NOI) with the SWRCB.

(i) The project applicant shall develop, implement and maintain a Storm
Water Pollution Prevention Plan (SWPPP) to control and reduce the
discharge of stormwater pollutants, including erosion and sediments
associated with construction activities. The SWPPP must identify current
construction-period BMPs, as described in the California Stormwater
Quality Association Construction BMP Handbook (August 2011).

(iii) Before issuance of a grading permit, the project applicant shall submit an
Erosion Control Plan to the City of San José Department of Public Works.
The Erosion Control Plan shall include BMPs as directed by the C.3
Stormwater Handbook (SCVURPPP 2012) to reduce impacts on the
City’s storm drainage system from project construction activities.

3) The project applicant shall comply with the City of San José Grading
Ordinance, including erosion and dust control during site preparation, and
with the City of San José Zoning Ordinance requirements for keeping
adjacent streets free of dirt and mud during project construction. The following
specific BMPs shall be implemented to prevent stormwater pollution and
minimize potential sedimentation during project construction:

(i) Restrict grading to the dry season (April 30 through October 1) or meet
City requirements for grading during the rainy season;

(i) Use on-site sediment control BMPs to retain sediment on the project site;
(iii) Use stabilized construction entrances and/or wash racks;
(iv) Implement damp street sweeping;

(v) Provide temporary cover of disturbed surfaces to help control erosion
during construction; and

(vi)Provide permanent cover to stabilize the disturbed surfaces after
construction has been completed.
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b. Post construction

(i) The project will comply with applicable provisions of the following City of
San José Policies: Policy 6-29 Post-Construction Urban Runoff
Management; and Policy 8-14 Post-Construction Hydromodification
Management.

(ii) Details of specific site design, pollutant source control, stormwater
treatment control measures, and operation and maintenance guidelines
demonstrating compliance with Provision C.3 of the San Francisco Bay
Region Municipal Regional Stormwater NPDES Permit (NPDES Permit
Number CAS612008) will be included in the project design, as required by
the City of San José Planning Department.

26.Noise Standard Project Conditions.

a. Consistent with the Envision San José 2040 General Plan Policies EC-1.1 AND
EC-1.2, the project shall meet the following conditions.

1) In order to meet the City’s standard of 45 dBA DNL for interior noise levels in
residences, hotels, motels, residential care facilities, and hospitals, the project
shall include appropriate site and building design, building construction, and
noise attenuation techniques for new development.

2) In order to meet the City’s standard of 60 dBA DNL or more for exterior noise
levels, an acoustical analysis following protocols in the City-adopted
California Building Code shall be performed to demonstrate that the project
can meet this standard. The acoustical analysis shall base required noise
attenuation techniques on expected Envision General Plan traffic volumes to
ensure land use compatibility and General Plan consistency over the life of
this plan. A design-level acoustical analysis shall be completed at the building
permit stage as a routine step, in conformance with the Building Code, to
document the noise attenuation measures necessary to reduce interior noise
to 45 dBA DNL or lower prior to the issuance of building permits.

b. The City’s Municipal Code limits construction hours near residential land uses,
and Policy EC-1.7 in the Envision San José 2040 General Plan addresses the
types of construction equipment that are sources of significant noise. The
following measures shall be implemented to reduce construction noise and
vibration levels consistent with the City of San José policy:

1) Construction hours within 500 feet of residential uses shall be limited to the
hours of 7 a.m. and 7 p.m. weekdays, with no construction on weekends or
holidays.

2) Utilize ‘quiet’ models of air compressors and other stationary noise sources
where technology exists.
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3) Equip all internal combustion engine-driven equipment with mufflers, which
are in good condition and appropriate for the equipment;

4) Locate all stationary noise-generating equipment, such as air compressors
and portable power generators, as far away as possible from adjacent land
uses;

5) Locate staging areas and construction material areas as far away as possible
from adjacent land uses;

6) Prohibit all unnecessary idling of internal combustion engines;

7) The project applicant shall prepare a detailed construction plan identifying a
schedule of major noise generating construction activities. This plan shall
identify a noise control ‘disturbance coordinator’ and procedure for
coordination with the adjacent noise sensitive facilities so that construction
activities can be scheduled to minimize noise disturbance. This plan shall be
made publicly available for interested community members.

8) The disturbance coordinator shall be responsible for responding to any local
complaints about construction noise. The disturbance coordinator shall
determine the case of the noise complaint (e.g. starting too early, bad muffler,
etc.) and shall require that reasonable measures warranted to correct the
problem be implemented. The telephone number for the disturbance
coordinator at the construction site shall be posted and included in the notice
sent to neighbors regarding the construction schedule.

27.Revocation, Suspension, Modification. This Conditional Use Permit may be
revoked, suspended or modified by the Planning Commission, or the City Council on
appeal, at any time regardless of who is the owner of the subject property or who
has the right to possession thereof or who is using the same at such time, whenever,
after a noticed hearing in accordance with Part 2, Chapter 20.100, Title 20 of the San
José Municipal Code it finds:

a. A violation of any conditions of the Conditional Use Permit was not abated,
corrected or rectified within the time specified on the notice of violation; or

b. A violation of any City ordinance or State law was not abated, corrected or
rectified within the time specified on the notice of violation; or

c. The use as presently conducted creates a nuisance.

In accordance with the findings set forth above, a permit to use the subject property for
said purpose specified above is hereby approved.

ADOPTED and issued this ____ day of 2016, by the following vote:

AYES:
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NOES:
ABSENT:
DISQUALIFIED:
SAM LICCARDO
MAYOR
ATTEST:

TONI J. TABER, CMC
CITY CLERK

NOTICE TO PARTIES
The time within which judicial review must be sought to review this decision is governed
by the provisions of the California Code of Civil Procedure Section 1094.6.
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Attachments:

Initial Study & Mitigated Negative Declaration

Can be viewed online at:

http://sanjoseca.gov/index.aspx?NID=4991



http://sanjoseca.gov/index.aspx?NID=4991

CVS/pharmacy

Saratoga Avenue and Quito Road - Project Facts

Location

The proposed CVS/pharmacy would be located at the southwest corner of Saratoga Avenue and Quito
Road in San Jose. The site is currently occupied by a liquor store, donut shop, medical offices and retail
space. The new store would be a relocation of the existing CVS/pharmacy store at Westgate West.

Site Details and Circulation
The new building would be approximately 14,700 square feet. The site would feature strong pedestrian
connections, generous landscaping and bicycle parking.

The existing site currently has five curb cuts along Saratoga Avenue, as well as five along Quito Road.
These will be consolidated to one curb along Saratoga Avenue, and two along Quito Road.
Infrastructure will be in place to force trucks to exit the site onto Saratoga Road. The store will require
approximately three large truck deliveries a week.

Hours of Operation
The store would be open from 7am to midnight daily.

Products
The store would provide extended offerings specifically catering to the unique needs of the
surrounding neighborhood. Products will include the following:
e Top quality healthcare-related products such as prescription medications, vitamins,
supplements, and first aid products.
e Full line of basic needs such as stationary, household items, cleaners, seasonal merchandise,
photo finishing, personal care items, and limited grocery including alcohol.

Prescription Services

As a convenience for sick customers, the store would have a single-lane drive-thru window, located on
the southeast side of the building, for prescription medicine pick-up and drop-off only. During peak
times, a CVS/pharmacy drive-thru window serves approximately five to seven cars per hour. The store
would also offer prescription delivery services.

City Process
The proposed CVS/pharmacy project is currently undergoing review by the City of San Jose. Once
approved, construction would take approximately six months.

For more information, please email saratogaandquitocvs@gmail.com or call 415.517.4423.
www.CVSHealth.com
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From: Milt Wehrman <miltwehrman@comcast.net>

Sent: Wednesday, April 27, 2016 5:45 PM

To: Bustos, Rebecca

Subject: Discouragement for Building a CVS a Saratoga Ave & Quito Rd

Dear Ms. Rebecca Bustos, Project Manager, City of San Jose Planning Division

I recently heard about the following proposed project:

"The City of San Jose is currently reviewing a proposed CVS Pharmacy at the corner of Saratoga Avenue
and Quito Road, located at 1804 Saratoga Avenue in San Jose. The proposed project calls for the
demolition of three existing commercial buildings and the construction of a 14,700-square-foot CVS
Pharmacy with a drive-through, off-sale of alcohol. It is no longer being proposed for 24-hour use."

As a long-time resident of Saratoga at 12525 Sumner Dr within about 2 miles of the proposed project, |
would like to discourage it. The site with its previous businesses has had limited and inconvenient access
for vehicles. Also, there is a CVS less than 1 mile away on Prospect Rd near Trader Joes and a CVS 2
miles away on Saratoga-Sunnyvale Ave near Cox Ave in the Argonaut Shopping center. It is hard to
believe that another CVS is needed.

I thank you and the Planning Commission for your consideration of these points.

Regards, Milt Wehrman, 125252 Sumner Dr, Saratoga
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