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indicated that the Act was constitutionally defective in that it could not be construed,
even for constitutional avoidance purposes, to say that a library "must unblock upon
adult request, no conditions imposed and no questions asked." {d. at p. 233. The
import of these dissenting opinions is that these Justices placed a high value upon
unblocking a filter upon request for an adult user of a computer.

In summary, whether or not the Justices analyzed the issue as one of a traditional
public forum, a limited public forum, or even as a matter of the government's ability to
impose grant conditions, all of the opinions relied, to one degree or another, on the
availability of unblocking for an adult patron on a prompt basis. For five of the Justices
- Kennedy, Breyer, Stevens, Souter, and Ginsberg - unblocking upon request was key
to their analyses, the only issue being whether it should be mandatory in the Act. These
five Justices remain on the Court, while only two of the plurality (Thomas and Scalia)
are still on the Court.

A federal court case is pending in the Eastern District Court of Washington (Bradburn,
Cherrington, Heinlen and the Second Amendment Foundation v. North Central Regional
Library District, No. CV-06-327-EFS, filed 11/16/2006). After several changes of
counsel, the plaintiffs are now represented by the ACLU. In this case, the challenge is
against a library policy of not unblocking internet filters upon the requests of adults.
Interestingly enough, the Second Amendment Foundation, a nonprofit legal action
group focusing on the rights of gunowners, is a part of the lawsuit and alleges that its
members' rights are affected because Heinlen, one of the plaintiffs, is contending that
the filters prohibit him from conducting internet research and access information relating
to firearms. As of April 23, 2008, cross motions for summary judgment are held in
abeyance while state constitutional issues "raised by the defendant library are raised
before the state Supreme Court.

Given these cases, to avoid a potential challenge to an internet policy on an "as applied"
basis, a policy that unblocks a filter upon request of an adult patron presents the least
risk of a constitutional challenge and is therefore recommended.

2. ~eview of alternative proposals presented by Library

The memorandum presented to the Rules Committee presents the following 5 options:

(1) Current policy of no filters maintained with administrative changes - No
"change to current Internet Access policy to add filtering technology, but some
changes away from major traffic flow to the physical layout of computers in
branches and King Library, where possible, and use of more privacy screens;
continued staff response to customer complaints about Internet use by others
and active management of customer behavior.
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(2) Filter children's and teens area computers - Install filter program only on
computers located in children's'and teens areas in libraries - parents may direct
their children to use only those computers in the libraries.

(3) User choice of using filters except at children's and teens area computers ­
Install filter program on all computers but in adult/general areas, have a start-up
selection by the customer of either filtered or unfiltered access.

(4) User choice of using filters for customers age 17 and over; filtered access
for children under age 17 and at children's area computers; exemption
from filter for SJSU cardholders - Install filter program on all computers.
SJSU students, faculty and staff cardholders would be exempt from filtered
access, and 'adult cardholders (age 17 and over) would have choice at start-up
of filtered or unfiltered access. Other cardholders under age 17 would have
filtered access, unless parent or guardian has requested permanent unfiltered
access for their child. Computers in children's areas would be filtered at all
times, regardless of patron type or age of cardholder.

(5) Basic filter always on and additional filter level for users under age 17, ­
Install a basic level of filtering at all computers that is always in place, and an
additional level of filtering for youth under age 17. Requests to unblock specific
sites would be made to staff. For an urgent information need, staff would decide
whether to unblock; other requests would be reviewed by the vendor within 48
hours. From the policy reviewed by this Office, it is not clear what constitutes
"urgency", nor what standards the software provider applies in determining
whether to unblock a particular site. Third party determinations as to what is
properly viewable may not insulate a library from possible litigation challenge to
a particular determination.

For purposes of the legal analysis with regard to Martin Luther King Jr. Library, in view
of the provisions of the Joint Operating Agreement pertaining to that Library, any
changes in access which' affects the network in that facility must be carefully
coordinated with SJSU. SJSU has certain rights under that Agreement which may
affect implementation of a filtering policy13

Option 1 is status quo and does not present a legal concern. It would appear from the
decision of the U,S. Supreme Court in U.S. v. American Library Association (discussed
above) that options 2 through 4 above do not present significant risks of constitutional
challenges. Using the methods presented in these three options to guard against
exposure to obscene matter for children and teenagers 17 and under would be
permissible under current law. If computers are in adult areas, giving a choice for
filtered or unfiltered access at startup clearly complies with the concerns for unblocking
expressed by a majority of the Justices in the American Library Association case.
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Option 5 does present a basis for a First Amendment challenge, in that it inserts a staff
. decision about what mayor may not be permissible to view into the process for an adult

user of the computer system. In terms of First·Amendment considerations, a prior
restraint on the dissemination of information is generally strongly disfavored and a
heavy burden is placed upon a governmental entity that imposes such a restraint.
Because of the emphasis in the American Library Association case on unblocking the
filter for adults in an expeditious manner, Option 5 is not recommended.

Conclusion

The options for internet filtering that perrnit an adult to unblock either at startup or upon
request would appear to be consistent with the Supreme Court's decision in the
American Library Association case. Option 5 would present the greatest vulnerability to
legal challenge, and thus is not recommended.

In any use of filtering at the Martin Luther King Jr. Joint Library, staff must coordinate
any such filtering program with.San Jose State University so as not to interfere with the
policy of the University with regard to their users, as embodied in the Operating
Agreement between the City and SJSU.

RICHARD DOYLE
City Attorney

By_~--,,--:-=--==------=::.--,,--~_
Evet Loewen
Chief Deputy City Attorney

Cc: City Council
Debra Figone, City Manager
Jane Light, Director, Library Services
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ATTACHMENT NO. 1

crJYop A
SAN]OSE Memorandum
CAPtrAL or SIUCON VAllEY

TO: Rules and Open Government FROM: Rick Doyle
, Committee ' City Attorney

,SUBJECT: ' Preliminary Legal Issues - DATE: November 8, 2007
Internet Filters at City Libraries

Background '

, At the Rliles,~nd Open Government Committee on October 24; 2007, this Office was
directed to provide infoimation pertaining to,legallssue'with the proposal to implement
internet filters at the Library. The policy proposed by Councllmember constant would '
place internet filters on library computers in order to limit or avoid the display ofobscene
orpornographlc Images on computer screens. ' ,

The purpose of this'memorondum Is to discuss sQm~ of the broad paramet~rs of the
,legal Issues involved in Internetusagf;i at public libraries, to fs'cilitate the Council policy
discussIon, Depending 01) the policy direction of the Council, 'further legal analysis may
'be necelisary., " "

Executive SummarY
I

The U.S. Supreme Court has 'addressed the matte'f of use of internet fillers in libraries
and '!las held that as a general proposition, internet fiiters at libraries ",re not facially
invalid. In a divided plurality .opinion, the Court upheld the "Children's Internet
Protection Acf'or CIPA against a facial First Amendment challelig'e to the constitutional
validity of the Act. The'three Justices,who participated in the pluralily opinion, and the

: three Justices who issued separateconcur'rlng opinions; relied upon the availability and
, 'relative ease of unblocking or disabliQg the fillers for i;;dulf users ",S' a means, of '
, protecting,constilulional speech; and thus to justify the ',use of fibers. The Court has not
add~e,ssed the c~>nstltutioriality ,of srecific h'lternet filler policies tn an "as applied"
cnallenge, so aSPects of specific policies might be subject to further ch",lIenge.. .. .

" The Joint Operating Agreement with San jose State UniversitY contains provisions
, pertainin'g to 'Intellectuall=reedom that would not allow the City to unilaterally implement

.' internet filter's that would affect University staff and students. Cooperation and
consultation with San Jose'State University is necessary to implement any internet filter
polh,y at Martin Luther'King Jr. Library. '
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The City has 'policies in effect that address allegations of hostile work enVironment or
sexual haraSSment. In oriler to support. a claim of sexual 'harassment based on a
"hostile work envirimment:"lhe exposure of sexually expliciUmages in the workplace
must be 'seyere or pe.rvasive. The totality of the circumstances must be evaluated on a
case-by-case basis; typically, a ,few Isolated Instancescif exposure to sexually explicit·
images would not create an illegal "hOstile work environment." Wliether the "severe or •
pervasive" burden will be R1~t wnldepend on the facts, butthEl duties of library staff in
dealing with library custom$rs, the extent of the City's control ove~ library customers and
any First Amendment responsibilities will be also be matters to be considered. '

Discussion "

1. First AmendfueiltC(mc~rnS

The subject of placing ,Internet filters at libraries hi3s undergone 'legal challenge. on '
constitutional grounds: .Most recently, the United States .supreme 'Court ruled on the
facial validity under the U.S. Constitution of a fegeral law; the "Children's Internet
Protection' Act" (CIPA).CIPA required public libraries, to iJse intemetftlters as a .
condition for receipt6ned,~ral subsidies, an~ was chalienged on. Flrs~ Amendment .

. grounds in /,/.S; v; American"~lbra!yAssociation, Inc., (2003) 539U;5. 194. . .

The 'use of internet fillers in.PUblic libraries was uph~ld, but In thepJurallty op.inlon, the
Justices that agreed lil tne resliltlssued three different legal analyses hi three separate,
opinions as.tothe ba~is,for upIJoldlngthe use of filters.' TheC()mmon thread Iii eacliof
the three concurring opinions Is. that while use of Internet filters at libraries were
constitutional, a crlllc.al part of the legal analysis was that the filters could bedi$abJe~ in .

. whole or Inpart for'adult users. ",
a. The Chiidren's'lnternet Protection Act '

The Children's Inte'met'Protection Act provtdes that a library may not receive two forms'
offederal assistanCe (discounted rates. under the ?,E-rate program and grants under the
Ubrary Services and Tec!1riology Act (LSTA) \mless Ithas·"a polleY of.Internet Safetyfor
minors that Includ,es the op,ei-atlon of a technol~gy protection measure ... that protects
against access", by all persons to "vls!ial deplqtions" that constitute' "obscenity" or "child
pomography:' and that protects against ac<:ess pymlnor& to !'yisual depictions" that are
"harmful to mlnors."l. A technology protection measure means a speolfic technology
that bloqks or filters internet access to.material covered by the Act· .' . , ..

CIPA permits a library to "disable" the filter "to, enable access for bona fide research or .
other l.aWful purposes? LInder the E-rate program;disabllng Is permitted' "during use by :
an adult:<3 Under the L$TA program, disabling is permitted duringuse by any person.4

. ~ 20 U.S.C. §§ 9134(1)(1 )(A)(i) and (6)(1); 47 U.S.C. 254(h)(6)(B)(I) and (C)(l).
20 U,S.C, § 9134(1)(3); 47 U.S.C. § 254(h)(6)(D). '.

3 47 U.S.C, § 254(h)(6)(D). .
420 U.S,C. § 9134(f)(3).
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CIPA was challenged by ttie American Library Association and the Multnomah County
Public Library of Portland, Oregon, as· unconstitutional on Its face, and these entities
sought to enjoin the US andgovernment agencies from withholding fed~ral furids based
upon CIPA.5 . .. . . '. . .•.. '. . ..

.... TtJe basis of this ch.l1Ienge was fundamentally thatflllers are not technologically exact '.
as they do not fll~er vlsw;U Images, but function on the basis of wor~s on the web pages•.

.. or by determinations made by the software. provlper a$ .to: what websltes should be
blocked, and thus exclude material that Is not legallyobscime norchild pornography..' . .

'.' .. "the District Court below found that the Act violated the First Amendment. noting that by
providlrig Its Pl3~rons'with Internet access and thebrolid range ofInformatio[l on the
Intern~t. essentially created a public forum. supjecttolltrlct scrutiny by the Courts,
meaning thatthe govemment can only Impose a content~based restnctlon If It shows a
compeHinggcivemmentinterest and thE\t there are no lesi;restrlCtlvealternatlves~.
The District Cobit, In a long opinion, determined that'tbe .U;S. failed to meet this ·Iegal
-~ . '.. .

' .... '

b: Analysis of.theSupreme Court Decisli>ri••
. .. . . '

In a plurality opinion, the Supreme Court reversed the 6istrict Court and allo~ed CIPA
to stalid~· . .

.Chlef JUStlceR~hnlWist ami Justices o'Conn~r,Scalla, an~ Thomas issued'ali opinion
holding.that IIbra.rles were not traditional publli;: fora, sndthat In fact libraries·had'broad
discretion to make decisions about what to makeavailabie In their cOllections and have
traditionaily excluded pornographic material:s . This opinion also' concluded· that
Gongress had au.thority to broadly define the 'condltlons on which It would appropriate
funas for a particular program? . . '. .

The plurality. opinion also specifically rioted that' to . the extent that erron'eous
"overblocklng" occurred and thus denied access to consututionally.protected speech, .
constitutlonal.dlfficilliie·s.were overcome by the' apility of a patron to ·only.ask a librarian
to unblock It or (at least In the' case of adulfs).(jisable the fllter;,,8 A library' could also
disable a filter alfogetherto enable bon1) fide .research or other lawful purposes. This'
()plnioil further .indlcated that In the view 'of the .plurality opinion, filters were IEiss
intrusive than close monitoring of computer users. which ''Would risk transforming the
role of a librarian from a· professional .to whom' patrons tum for assIstance Into a
compliance officer Whom many patrohs might prefer to avofd.,,9 ... . .

5 American Library AssoCiation. Inc. v. United Slales, '201 F. supp. 2d 401 (E.D. Penn, 2002)
6'539 U.S. 194 at p. 205. . '.'
1539 U.S. 194 at pp. 206":209.· .
6 539 U.S. 194 at p. 209.
• 539 U.S; 194 at p. 207 tn. 3.
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Justice Kennedy, In a separate opinion, concurred 11' the result but Qri the basis that if
"upon the request of an adult user,". filtered material would be unblocked without .
significant delay, CIPA on its face was not unconstitutional.1o .

Justice Breyer, )ri a separate opinion, .also concurred In the result but on a different .
rationale that relied, as well, on the f<lct that the "Act.allows Ii,braries to permilai1Y adult
patron access' to an "overblocked Web si'e" ,by slhlply asking for the ·site fObe
unblocked temporarily Qr to request that the filler .b~ disabled.11 . '.' . .

. c. General Principles for Use a/Filters

This decision' upheld a First AmElndment ch~t1lengeto use of filters at libraries. The
deylsion upheld the validity of CIPA 'against a chi!llengethat' on its face, ·the statute wM '.
unconstitutional, but this type of challenge does notinvolve how the st;ltule,fsapplledin
particular situations; Thus, thetourt/eftfor future determinations whether particular
methods of linplementingfllters may have constitullbhal defects, without pr6i1ldhig much
gl,li~ance as to such methods..At IEla!:!t six offheJ4sticesreiled upon stateirJenis by tlie .
Solicitor General that the filters cOIM be readily unblocked as to specific sites. or as to

.adults, totally disabled. However, the "how, wh;lt and \Vhen" of lInblocking ordisabling
f1ltElrs, .andwhether a particular polley .forAlot>IOc;king or disablllig wquld. meet

• conStitutional orstatutory requirements. has not6eeh determined. '.'.' ,. " ....;:

The' plurality opinion does Indloate, tho(l9.h, tliEit)heGourt may Well.beconc~hWd with .
placing librarians In the role of ~'compliance offlcisrs··.·as foUr' qf theJusilce~VI~wed the
use of f1lterinQ softWare as a lessintrusi~e: ~Iterii.atlve.· .For these reasons, 'a ,filtering
polley which·ls relatively quick, anddde~notplacelibrarians in theposltion·tifmakl1J9
defermlnatlonsas to whether a partiCUlar site can be viewed, is likely to be deemed less
intrusive ofthelridivldual's rights and present fewertlsks of challenge. .

If should also. be noted that. for p~rposes of determining what ima1;les are appropriately
banned. under' CIPA, the '. statute relies upon definitions' of "child pornography",'
"obscenity" and "harmful to minors".:that meet federal constitutionill standards as to the
type of speech that is not protected by the ,First Amendment 'Both federal and

. Califomia law have provisions banning child pornography\Vith particular definitions of
eachY, Similarly. both federal and Califoroi!) statutes define what is deemed "harmful to
mil)ors~ the federal law Is CiPA and state law is.a criminal statute.1~ , .

. federal statutes prohibit.the transmission of obscene matter as defined by state law but
.have'no federal definition of obscenity. as t~e Supreme Court. has set forth a legal test
that relies on state law to specifically define what is deemed obscene. Thus each
state's law I\lay vary to some extent ..

"
10 439 U.S. 194 at p. 214. ." .
11 439 !J.S, 194 at p.219. '. . . .'."
12 Federal child pornography statute: 18 U.S.C. 2256; California .chlld pornography statu'te: Penal Code §§
311,2 -311.11 and 311.11; definition in § 311,3(b), . ' . . ,
13 20 U.S.C. §254(h)(5)(B) an.d § 9134(1)(A); California Penal Code § 313 .

.;.".

: \
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Addillcinally, the US Supreme Courts has held that govemmental entities may adopt
,more strlngent'controls on communicative materials available to youths than on those

" available to adults.14 One California Court of Appeals has held that "(d)isseminatlonof
, sexually motivating matter Which Is not classifiable l;IS opscene also may be reguil;lted,,'
provided that the regulatlcmaddresses only the time, place and manner of speech and
Illl)eCessary to further a significant governmentalinterest;15. This fatter-decision held
that an ordinance that restricted access to ,adult magazines by requiring them 'to be "
se'aled onemoved from reach denied 'access to ,'adults as,well as chlidren, was not
constitutional., 'Thus, denylng access to the internet for. material that Is not cOnsidered '
obscene for an adult under state laW, but is considered harmful to minors, might present
legal difficulties 'in terms, of structuring an internet filter polJcy.

In establishing' a policy pertaining to filters. in seJec!fng any supnfilters, andin '
, implementing a, pplicy 6n a day-te-day basis, understanding these ,deflnltlon$ 'Is '

important In order to be;;tble to distinguish betWeen protected ani:lhon"protecteil
expression~ AdditIonal legal ,research would be necessarY hi ordertd devel/oi> an '
acCess policy that addresst;ls constitutional cOncerns. ' " ,

'.' .

2. ' Joint Operating Agreelnent - Martin Luther King Jr; Libr<iJY '

OriOecember 12,1998, the City and the Trustees of the California stateUniverslty',on
, behalf of San Jbse $tateOniverslty, entered Into the "Agreement for Owriets~ll\arid

OPeration of Joint LlbraryBullc;llrig~ that resultedln.the construction andjolnt operation
, ofMarfin Luther KlngJr; ~it)ratY., ' '",' ',".", ',',' •

....

, The Operating Agreementwith ,San Jose State Unive~slty contains, a section 5.4entillecf
" "Intellectual Freedom"'which reads as follows: ' "

C'

5.4.1 Policy. It is th~ Intent o.f the University and the CItY to continue to honor
the current ppli.cy, of ,both the University and City to proVide for' unrestricted
access to <III Library!v1aterial, within the Library Collections and serViclls Withili
thll Joinl L1braryfor'all Members oHhe General Public andthe University US,ers.

5.4.2 Change in PQllcy.ln the event.that City cirdlnal1ces are paSSl?d or rules,
policies or regulations are imposed by the City that restrict acCess for certain
groups of,users to Library Material. within the City Library Collection or restrict
use for certain groups of USl?rs ofCity ,sponsored services or programs, t~e City
hereby agrees that It shall not restrict access to any L1brarv Material within the
University Librarv Collection or, restrict use of any University· services or
programs. It is the Intent of the City not to restrict University Users access to
-Liprary Collections: In addition, the University shall'not be required to enforce, "

14 £rznoznlk v. City ofJacksonville (1975) 422 U.S. 205' , " "
15 American Booksellers Assoolatton v. Superior COUit ofLos Angeles County and City ofParamount
(1982) 129 Ca, Aj)p, 3d 197
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throug'hlts employees, any such ordinances, rules, regulations or policies ,
imposed by the CI!y.(Emphasis added.) ,

, 5:4.3 Federal or State Laws, In the event tliat federal and/or state laws are
",', 'passed that restrict access for certain groups of users:to Library Materials within

, :the City Library Collection; but not Library Material within the University Library
; ,,' "Cdllection, it is the Intent of the Parties not to subject the University and the

, 'UniversitYLibrary Colh~ction tosllch federal and/or'stilte laws.

This provision In the Operating' Agreement was not expressly in~ntioned' in the staff
,m'emonlOdum that went to Council when the Agreement was approved. However, on
, &~ptE;lmber 18, 1997,the City Council had reaffirmed the 1971 polley of ulJrestricted
l:fcces!iJo iill library materials and services. The expressccincern brought before the

"¢Q~n<iil:.at the time was pornography on the Internet. When.t~e 1998 Agreement was '
Pf~sented to the Council for approval, City policy was Well established.. - .. .. .

G,1~ellihls provision, a policy of Intenlet filters at the joint Iibr!jry has hlherent conflicts
, ,a\1~ 'practical complexities. Currently, the computers at the King ,Library are Jointly
,owoecland operated; and are equally available to SJSU Users and to the general
puo!lq;,ln'addition, thetwo staffs jointly serve SJSU Users arid members of the general '
k~~IJc. ' " , ',' "

:.::..:;;:>': 0"

Tlju's, It may well be that the University w~lUld not agree to filtered internet service for Its
, Users: Biven the Provlsiori above, It is not Clear'whether the Pity could block access to
,Jl1'e:'Pn)versity collecllori" by any other parties, even if theywere not University students
'ot~a9ulty. ' ,

'~/dO' not kno,w whether softWare is available tliat wouid distinguish between
UnJyer~lty ,Users and general public users for purposes of internet access' As a legal
maller, It is not clear whether such difference in access-wouid present iegal Iss,ues as to
the ,use of Martin Luther King Jr. !Jbrary. it' would not. appear that the UniverSItY Is, ,
legally obligated, to require its employees to participate in the implementation of an '

,'Internet filter policy. '

Glv'en the prQvislons ,of this Agreement, !J1lnimally a change In City, policy requires'
coi:1sultallon with and ¢ooperallon 'with SJSU in the Jolnt Library. " ,

3. "Hostile Work Environment" Issues

As 'provided below, the City's Discrimination and Harassment Policy and curr~nt law
prohibit sexual harassmE;lntagainst City employees ,by third-parties. Sexual harassment
cases based on a "hostile work enylronment" theory, however, are fact specific and,
typically, a few isolated Instance,s 'of exposure to sexually explicit images would not
create an illegal, "hostile work environment: 'We wereuriable 'to find any published case
on point, it Is at least theoretically possible that und~r certain specific facts, there, may
be liability for third-party sexual harassment if a library patron'were to repeatedly display

. "

.-;.
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obscene malerial or pornography over the internet to library staff" the City Is 'aware of
should have been aware of the activity" and no remedial acllons were taken•.

Thi.S analysis is complicated by the fact that some sexually suggestive Images may not
necess~.dly be considered obscene or harmful to minors. There maybe'a right, even
under the U;S. Supreme Court's holdings, formateri,al which Is offensive to some
Indivldu~ls put not illegal to be viewed over the Internet. If a stllff milmbetobjects to this
materlai; thEilssue becomes whether lhat individual's work can'be altered in a manner
that re~o~e5 or reduces exposure to the malerlal.· , , .

,

A.. .' The City's Discrimination and Harassment Policy

The CItY's 'Discrimination and H~rassment Policy provides that It Is.the.policy ofthe City
to promote~rid maintain' a work environment free of l)Iegal harC!ssl'l)entln emplqyrrient.
Under the .Policy, "harassment" is defined by the existence ofthe follo\\iing: (1) conduct
thatlsblisedon a protected categorylstatus16; (2) Conduct that Is unwelcome; and (3)
workplac&,'harin that creates a hostile Wo'rk environment' or' results in a tangible
employmentacition. £xamples of. actions that may lea.d to a "hostiia workenvironmenf'
cla"n;:lnq Which are prohibited under the'Policy include, but are riot limited t9, sexually

·suggestiV~plctUJes;:.Carfoons, and videos on computer systemsIn lheworkplace.· .
........ .' -. . .' .'.:" "-.

Th~ Clt)?s Policy also protects employees against seXU;:llharassinent by<third·parties
i::onq(jpti~.9business with the City. Employees are strongly ei)cou~ged loimmedialely
report~nyahctall cornplaints and concerns of harassmeritt6 a 'supervisor, :Department
PitectQr;or'the Office. of Employee Relations., Allegations of harassment wi!1 be
prornptlYanct, objectively Investigated by the 'Qfflce of EmpJoyeeBelallons. The
investig~tion and findings will be based upon the totality ofclrcumstanc,es and each
sltu~tioiJ will ,b'e .evaluated on a case-bY:CBse basis: Upon a determination of a
vlqlatl~n pfthePplicy, immediate corrective action is'taken to' resolve the situation.

, 'B~, '''Hostile en~ir()nmentharassment" :under Ca'ifphti,a l!~dfelleralla\\is , .

Tide VII of the Civil Rights Act and California's Fair Employmen~ and Housing Act
("FE'HA") Prohibit sexual haras!>ment In 'the workplilce. Indeed, FEHA requires thal
employers take all reasonaole steps to' prevent harassment from occurrjng. ,'Cal. Govt.'
Code §12940(k). A "hostile workenvironmenf' sexual haras,sment claim under Tltle'VIi
or FEHA mU$1 have the following alements:' (1) the employee was SUbjected to
unwelCOme sexual advances; conduct or comments; (2) the haras.sm,ent complained of '
was based on s,ex; and (3).the harassmentwas "so severe or pervasive" as to "alter the
conditi9ns of tl1e victim's employment and create an abusive \',Iorklng environment." 17

WThe followiniJ are Identified as protecled categories: race, c610r, religion, national origin, ancestry, age
(40 and oyer), SeX (gender, pregnancy, childbirth or related medical condillon), sexual orientation, marllal
status, disability (physical and mental, 'Including HIV and AIDS), medical condition (cancer/genetlc
characteristics), and actual or perceived g'ender Identity), '

, 17 fyleritQrsavlngs Bank v. Vinson, 477 U,S. 57 (198'6); Flshar~, San Padro Peninsula Hospital, 214 Cal.
App,3d. 590 (1989), . '.... . . .. .' ,
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'The level of severity or pervasiveness necessary to create a "hostile environment" is a
question of fact that. will be determined by looking at the "totality of circumstances,"
Including, frequency of the 'dIscriminatory conduct, Its severity, whether it Is phys!cilily

. threatening or humiliating, or lJ1ereiy offensive, and whether it unreasonably interll;lres
with the employee's'work performani;e. H<lrris v. Forklift Systems, 510 U.S. 17 (1993).

, Further, whether'the conduct is actionable as "hostile envlronmenf' sexual harassment
requires both an objeciiveiyhostile or abusive envirom'nent and the victim's subjecilve
perceptlon18 that the envIronment Is abusive. (d. Accordingly, It may be difflculnoshow '

,that harassment based on exposure to sexually,explicit images is sufficientiy severe or
pervasivetci support a claim; or that the exposure to such images' created an objectively
hostile orabusive environment. '

Adqitionally, an employer may be responSIble for the acts'o~ nonemployees with respect
,to sexual harassment of employee? iri the workplace, "where the employer, or its <lgents
or superillsors, knows or.should have known of the conduCt and fails to take immediate '
and appropriate corrective acllon:,19 'The Government Code provides, "In Cases
involvil1g the acts ofnonemployees,'the eXtent of the employer's control and <lnyother
legal responsibility Which the employer may have with respect to the conductcif those'
nonemployees shall' be considered:2o Thus, the Issue of whether First Ameridment
responsibllltil;ls constrain thE;l City's apllity to take certain remedial action Will, be
considered,bya court.

Conclusion

'It is possible to, have s' constitutional poiicy pertainin!:) to Internet filters. How that policy
is implemented is important" however, as the Supreme Court has not been presented
with a challeng~ to a specific' internet'access policy at a, library and it is possible for
'additional "as applied" legal challenges to be made., ,

" The re!itrl~tions under' t~e Mart)n Luther King Jr. Libra~ Joint Operating Agreement
pose legal arid technical Issues pertaining to implementing a City policy that would also
af(ec~ University Users,'absent SJSU express,consent. A polley regarding Internet
filters. at Branchlibraries:would' not have the contractual is,sues that· apply to the Martin
Luther King Jr. Library."

,In order to support a cl111m of seirual harassment based on ,a "hostiJe work environment,:'
th.e exposure of sexually explicit·images in the workplilce must be severe or'p'ervashie.. , ~ . . .

1. The Ninth Circuit has '1dopted,a "reasonable victim" standard that-takes Into accou'nt the victim's
gender, I.e., a hostile environment may exist where a woman plaintiff alieges c~mduct Ihat a "reMonable
wom"n" would consider sufficiently severe or pervasive to alter the conditions of employment Ellison v.
Br8!ly,924 F.2d 872 (9th Clr. 1991). Th'e "reascmabfa vlctlm's".stendard is used In case brought under
California's Fair Employment and Housing Act. Fisher v. San Pedro Peninsula Hospital, 214 Cal.App.3d
590 (1989).' . , ' ".
,. Cal. Go\ll. Code §129400); see also Folkerson v. Circus Circus Ente;Prlses, Inc. 107 F.3d 754 (9th Cir.
1997). ' .',
"" Cal. Govi, Code §129400). '
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Whether t"e"severe or pervasive" burden will be met wllldepend on the facts, but the
duties of librarians In dealingWith library customer!?, the extent ofthe City's control over
library customers and any First Amendment responsibilities wllibe also be rnatters to be
considered; , '

'If CO\lncll proceeds with ,deY~lqping apolicy with regard tqlntemet filters at Ubrarles, '
addltlonallegal I~search and'analysis will need,to be made with regEJrd to the specifics '

'of anyparticulilr proposed policy. ' .

RICHARD DOYLE

Clo/Al~~L·
By:, " ' , utRALL
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