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What Are Other Communities Doing?

We have reviewed the following ordinances: San Francisco Sunshine Ordinance,
.Oakland Sunshine Ordinance, Milpitas Open Government Ordinance, Contra Costa
County Better Government Ordinance and Benicia Open Government Ordinance. Only
San Francisco and Milpitas require that closed session be recorded. Although both
ordinances state that “recordings shall be made available whenever all rationales for
closing the session are no longer applicable”, we are not aware of any instance in which
either city has done so. We believe that due to the limited and sensitive nature of
discussions held in closed session, it is likely that there never will be a time when the
rationale for closing the session is no longer applicable.

CONCLUSION

A closed session participant — like any interested person, including the District Attorney
— may challenge action taken in closed session by filing a complaint in Superior Court.
If the claim is that a matter discussed in closed session was not timely noticed or
“described on the agenda consistent with the Brown Act, he or she first must make a
written demand to the Council to cure or correct the action.

The San Francisco and Milpitas ordinances require that closed session be recorded but
we are not aware of any instance in which either city has ever disclosed any recordings.
Moreover, we believe that release of closed session recordings would compromise
information about the City’s strategy in labor negotiations, litigation and real estate
negotiations as well as private information about City employees, Council Appointees
and third parties.

The City Attorney and City Administration continue to recommend that closed session
meetings not be recorded in order to preserve the integrity of the closed session
process. If the Council chooses to record closed session, the City Attorney
recommends that it be recorded only for the purpose of determining whether a Brown

Act violation has occurred. Z/ W

RICHARD DOULE

City Attorney
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