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EXCLUSIVE NEGOTIATIONS AGREEMENT

This Exclusive Negotiations Agreement (“Agreement”) is made and entered into
this 2t dayof __ June , 2007 (“Effective Date”), by and between
THE REDEVELOPMENT AGENCY OF THE CITY OF SAN JOSE (“Agency”), the CITY
OF SAN JOSE (“City”), WILLIAMS & DAME DEVELOPMENT, INC., an Oregon
corporation (“WDD"), and FIRST COMMUNITY HOUSING, a California nonprofit public
benefit corporation (“FCH"). For the purposes of this Agreement, WDD and FCH are
sometimes collectively referred to as “Developer”.

RECITALS

A. In furtherance of implementing the redevelopment of the Japantown
Redevelopment Project Area (“Japantown”) in San Jose, Agency desires to develop
urban mixed-uses in Japantown. To that end, Agency issued a request for
qualifications (“RFQ") to find suitable developers for specific parcels owned by City,
which parcels are depicted on Exhibit “A” attached hereto as the “Parking Lot” and the
“Corp Yard” (collectively, the “Project Sites”). The City currently owns the Project Sites.

B. As a result of the RFQ, the City Council/Agency Board approved and
executed an Exclusive Negotiations Agreement with Olson Urban Housing, LLC and
FCH (the “Olson/FCH ENA") on January 31, 2006.

C. Thereafter, the Olson/FCH ENA expired on September 28, 2006 without a
mutually agreed upon project proposal and corresponding business terms.

D. On December 4, 2006, Agency issued an addendum to the RFQ (“RFQ
Addendum”) seeking new proposals for the development of the Project Sites.
Developer responded to the RFQ Addendum and presented its proposal to a selectlon
panel and the Japantown community.

. E. Developer has been selected for further negotiations based on the
combination of business terms, experience, financing capability, readiness, design, and
project concept submitted by Developer under the RFQ Addendum.

F. Agency and City now desire to offer Devéloper the opportunity to
exclusively negotiate with Agency and City to develop a project proposal for
development of the Project Sites (“Project”) subject to the terms contained herein.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and promises
hereinafter set forth, the parties hereby agree as follows:
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1. Good Faith Negotiations.

1.1 Subject to all terms and conditions of this Agreement, Agency, City
and Developer agree for the term of this Agreement (“Term”} to work diligently and in
good faith towards the preparation and execution of a disposition and development
agreement and/or other agreement or agreements mutually acceptable to the parties
(for the purposes of this Agreement, the “DDA”) specifying the parties’ responsibilities
and how Developer will develop the Project Sites. During the Term, Agency and City
agree not to negotiate with any other person or entity regarding the development of the
Project Sites without the Developer’s written consent, which Developer may withhold in
its sole discretion.

1.2 By its execution of this Agreement, neither Agency nor City is
committing to or agreeing to undertake {a) any disposition of land to Developer; or (b)
any other acts requiring the subsequent independent exercise of discretion by the
Agency, City, or their departments. Itis further agreed and understood that this
Agreement does not imply any obligation on the part of Agency or City to enter into any
agreement that may result from the negotiations contemplated herein. It is expressly
acknowledged and agreed by the parties that, until and unless the DDA is signed by
Developer and approved by the Agency Beard and City Council (‘DDA Approval”),
acting in their sole and absolute discretion, but in accordance with applicable law,
including without limitation, any obligation to not act arbitrarily and/or capriciously, any
drafts or other communications resulting from performance of this Agreement shall not
be used to impose any additional legally binding obligation on such party or as evidence
of any oral or implied agreement by such party to enter into additional legally binding
documents.

1.3 ltis further expressly acknowledged and agreed by the parties that
all Project parameters, and all principles or assumptions concerning DDA terms, set
forth in this Agreement are conceptual guidelines only, and that the components and
configuration of the Project, as well as DDA terms, will only be developed during the
process of negotiation. Notwithstanding the foregoing, it is the present intent of the
parties to incorporate the general terms of this Agreement into the DDA.

2. Term of Agreement.

The Term shall commence on the Effective Date and terminate on
December 26, 2008.

In the event the Term expires prior to DDA Approval, neither Agency, City

nor Developer shall have any further rights or obligations under this Agreement, with the
exception of those rights and obligations which expressly survive such expiration.
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3. Studieiségorts/Analyses.

3.1 During the Term, and within any applicable time periods set forth in
the schedule of performance attached hereto as Exhibit “B” (“Schedule of
Performance”), Developer shall work diligently and in good faith to prepare all studies,
reports, and analyses regarding the Project that may be necessary to: i) determine the
feasibility of the Project; ii} process any and all land use or other approvals applicable to
the Project; or iii) fulfill the Developer’s other obligations under this Agreement
(coliectively, “Studies”). Developer shall, upon the request of Agency or City, supply to
Agency or City staff copies of all Studies. By providing copies of such Studies, Agency
and City acknowledge and agree that Developer makes no representation or warranty
with regard to the completeness or accuracy thereof, and that Developer bears no
responsibility therefor. Agency and City acknowledge that the Schedule of Performance
is aggressive. The Agency and City agree to cooperate reasonably and in good faith
with Developer to assist Developer in its efforts to meet the deadllnes set forth in the
Schedule of Performanceé.

3.2  Developer has been provided copies of or access to information on
the environmental condition of the Project Sites as is described on Exhibit “D” attached
hereto. Developer desires to enter upon the Project Sites to make a complete review
and investigation of the physical and environmental condition thereof including, without
limitation, boundary and other survey-related issues, and soils, geotechnical and
environmental matters. Such entry will be subject to the terms and conditions of the
Right of Entry Agreement attached hereto as Exhibit “E” (‘ROE Agreement”), a copy of
which must be fully executed prior to any such entry. The City Manager shall have
authority to execute the ROE Agreement on behalf of City.

3.3 Developer and Agency and City staff shall meet periodically, at
Agency’s, City's or Developer’s request, to discuss the status of the Studies and Project
and the parties’ performance under the terms of this Agreement. At Agency's or
Developer’s request, Developer and Agency shall also meet with members of the
Japantown community to discuss their expectations with regard to any component of
the Project.

4, Project Parameters and Submissions.

41 Parameters: As may be further developed during negotiations, all
submissions required of Developer under this Agreement shall reflect the following
parameters:

4.1.1 The Project will include up to six hundred (600) market rate
residential units and sixty-eight (68) to seventy-five (75) very low and extremely low
income senior rental units. It is presently contemplated that the senior rental units will
be subject to affordability restrictions which may allow them to count toward satisfaction
of the inclusionary housing requirement triggered by the construction of the market rate
residential units.
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4.1.2 The Project will include a minimum of fifteen thousand
(15,000} square feet of active retail, with more retail encouraged as appropriate.

4.1.3 The Project will reserve land/space for an approximately two
hundred (200) seat performance/cultural space (“Performance/Cultural Space”) and
approximately sixty-seven (67) parking spaces to serve the Performance/Cultural
Space. Currently, $7.4 million (“Amenities Funds”) of the $21.6 million compensation to
be paid to City in exchange for the Project Sites is contemplated to be reserved for use
by Agency or City for the construction of the Performance/Cultural Space (and related
parking). Notwithstanding this present contemplation, Agency or City may, in their sole
and absolute discretion, determine that the construction and operation of the
Performance/Cultural Space is not financially feasible, and apply the Amenities Funds
toward alternate community or cultural amenities either on the Project Site or offsite
{together with the Performance/Cuitural Space, any and all such amenities being
referred to as the “Community Amenities”); provided, however, that any plan to apply
the Amenities Funds toward Community Amenities on the Project Sites as an alternate
to the Performance/Cultural Space shall be developed through the good faith
collaboration of Agency, City and Developer.

4.1.4 The Project will include an urban plaza that provides a
gathermg space and connects visitors to Jackson Street, enhancing strest level dining
and pedestrian activity.

4.1.5 Developer shall evaluate the possibility of incorporating
some market rate assisted living as part of the Project and shall make commercially
reasonable efforts to do so. Notwithstanding the foregoing sentence, Developer shall
have no obligation to develop market-rate assisted living as a component of the Project
uniess Developer determines in its sole discretion that such component is financially
viable.

4.2 Submissions: Subject to “Force Majeure Events” (as such term is
defined in Section 30, below}, Developer will work diligently and in good faith to make
the following submissions (all as may be more fully described in the Schedule of
Performance) to Agency and/or City staff within the applicable time periods set forth in
the Schedule of Performance:

4.2.1. Preliminary Development Proposal: Developer shall submit
to Agency staff a preliminary development proposal, consisting of preliminary versions
of a financial pro forma and site, massing, and phasing plans for the Project, and a
detailed description of the anticipated sources of funding for the land purchase and first
development phase of the Project (the “Preliminary Development Proposal”).

4.2.2. Design Review: Developer shall submit to Agency staff: a) a
“Conceptual Design Plan Set” (as such term is defined in Exhibit “C™); and b) a
“Schematic Design Plan Set” (as such term is also defined in Exhibit “C”) for the Project.
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4.2.3. Planning Department Review: Developer shall submit to
City staff. a) a completed application for preliminary planning review (the “Preliminary
Planning Review Application™); b) completed applications for processing any
environmental clearances necessary for any Agency Board or City Council approval of
the Project (“Required Environmental Clearances”) {the “EC Applications”), ¢) a
completed application for amendment to the City’s general plan (the “GPA Application”);
and d) completed applications for planned development zoning designation and planned
development permit (collectively, the “PD Applications”).

_ 4.2.4. Final Development Proposal: Developer shall submit to
Agency staff a detailed final development proposai (consisting of the most current
version of the financial pro forma and site, massing, and phasing plans, and the most
recent commitments or letters of interest by equity investors and debt financiers to
provide financing for the land acquisition and the first development phase of the Project)
{the “Final Development Proposal”).

4.2.5. Evidence of Financing: Developer shall, during the
negotiation of the DDA, develop a program of financing to provide Agency staff with
reasonably satisfactory evidence that financing will be available for the acquisition and
development of the Project Sites. Agency acknowledges that the Project Sites likely will
be developed and financed in phases.

4.2.6. Other Submissions: Developer shall timely submit such
other applications and related supporting documentation as may be required to process
various other land use or other approvals applicable to the Project.

4.2.7. Agency Review of Developer Submittals. All submittals by
Developer under this Section 4.2, other than evidence of financing described in Section
4.2.5, are referred to, collectively, as “Developer Submittals®. Agency will review and
provide comments on the Preliminary and Final Development Proposals directly to
Developer. In an effort to stream-line processes, any formal comments by Agency on
any other Developer Submittals will be made by Agency through the City as part of
City’s standard processes. Provided all applicable time requirements are otherwise
satisfied, Developer Submittals may be concurrently submitted to Agency and City.

5. Disposition and Development Agreement.

5.1  Negotiation of DDA. The terms of the DDA will be established
following Developer's submittal of the term sheet described in Item 3 of the Schedule of
Performance and the negotiation and exchange of information between Agency, City
and Developer.

5.2 Terms of DDA. The parties will negotiate terms of the DDA based
upon the following principles and assumptions:
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5.2.1. The Project is anticipated to be constructed in phases, with
Developer constructing the Project in accordance with a schedule agreed upon by
Agency and Developer, and WDD and FCH each having primary responsibility for
different components of the Project, the interrelationship of which phases and
responsibilities shall be discussed during the negotiation process.

5.2.2. Financial compensation to City in exchange for the Project
Sites shall be $21.6 million, with Developer to acquire both Project Sites simultaneously
with the payment of $14.2 million. The balance of the financial compensation to City
(i.e. the Amenities Funds) shall be paid as and when required for funding of the
Community Amenities.

5.2.3. Disposition of any existing environmental contamination on
the Project Sites shall be discussed during the negotiation process; provided, however,
that it is understood that City and Agency are currently working with applicable
authorities toward obtaining a lead-agency approved plan to address the existing known
environmental conditions of the Project Sites for a mixed-use development
(“Remediation Plan”), and agreed that certain funds received by City from the State of
California (“State Monies”) will be used for the purpose of implementing the
Remediation Plan. While it is intended by the parties that such State Monies will be
sufficient to fund actions necessary to obtain lead-agency clearance for development of
the Project Sites as a mixed-use development, this cannot be determined until further
investigation has been undertaken.

5.2.4. Demolition of all structures on the Project Sites shall be the
responsibility of Agency or City, and shall be completed at no cost to Developer.

5.2.5. All archaeological studies required to obtain the Required
Environmental Clearances shall be the responsibility of Agency or City; responsibility for
further work or services, if any, associated with archaeological issues affecting the
Project Sites, including without limitation, undertaking or monitoring applicable
mitigation measures, shall be discussed during the negotiation process.

6. Schedule of Performance.

6.1  Upon approval of this Agreement by the Agency Board and City
Council and subject to Force Majeure Events, Developer and Agency shall work
diligently and in good faith to begin and complete all tasks within the times specified in
the Schedule of Performance (or other provision of this Agreement).

6.2 Whenever the Schedule of Performance (or other provision of this
Agreement) requires the submission of plans or other documents at a specified time,
such plans or other documents as submitted shall be complete (including, without
limitation, all required attachments) and adequate for review by Agency or City within
the time set forth herein. If the Agency or City deems any submission or re-submission
incomplete or inadequate, it shall so notify Developer in writing and specify what is
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required to make such submission complete or adequate. From the date of receipt of
such notice from Agency or City, Developer shall have ten (10) business days to re-
submit such plans or other documents. Prior to the time set for each particular
submission, Developer shall consult with Agency or City staff informally as necessary
concerning such submission in order to assure that such submission will be complete
and in a proper form within the time for submission set forth herein. Following each
such submission, Developer shall continue to consult with Agency or City staff
informally as necessary concerning such submission in order to respond to questions or
concerns of Agency, City or the public.

6.3  Subject to Force Majeure Events and extensions of times as
provided in 6.4, any failure on the part of Developer to begin or complete any such tasks
by the times set forth therefore in the Schedule of Performance (or other provision of
this Agreement), or within a reasonable time consult with Agency and City staff and
respond to any questions or concerns as outlined in 6.2 above, shall constitute
Developer’s failure to comply with its material obligation under this Agreement.

6.4 Itis understood and agreed by the parties that the deadline for
performance of any task in the Schedule of Performance may be extended only by
occurrence of a Force Majeure Event or the written consent of the Executive Director,
which may be granted or withheld in the reasonable discretion of the Executive Director,
provided, however, that no extensions granted by the Executive Director pursuant to
this Section may extend the time for performance beyond the Term. Notwithstanding
the foregoing, subject to the limitations set forth in Section 30, in the event of the
occurrence of a Force Majeure Event, the Term (together with the time for performance
of the affected items) shall be extended one (1) day for each day that the Force Majeure
Event continues.

7. Developer's Consultants.

7.1 Developer's principal consultants (including, without limitation,
design, engineering and environmental professionals) (collectively, “Developer’s
Consultants™) shall be identified at the time stated in the Schedule of Performance,
which consultants shall be subject to the reasonable approval of Agency.

7.2  Developer shall promptly notify Agency in writing if Developer
changes principal consultants or utilizes principal consultants different than those
submitted, which change or utilization shall be subject to Agency’s reasonable approval.

8. Disclosure of Confidential Information. The parties acknowledge that
Agency and City are subject to the California Public Records Act (“Act”). The Act
generally provides that written documents retained by Agency or City are subject to
disclosure upon the reguest of any third party except for specific limited exceptions
provided for in the Act. Developer shall designate as “Confidential” any information
which Developer provides to Agency or City which Developer desires to keep
confidential. If a request for disclosure of any information designated as “Confidential”
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by Developer is made under the Act, Agency or City, as applicable, shall notify
Developer in writing and Developer shall have such opportunity to object to the release
of such information as may be provided by the Act.

9. Full Disclosure and Approval.

9.1  WDD s currently owned, managed and controlied by Homer
Williams and Dike Dame (“WDD Principals”), and FCH is a California nonprofit public
benefit corporation whose current Executive Director is Jeff Oberdorfer. Developer is
required to disclose to Agency and City the structure of the entity or entities that will
take title to and develop the Project Sites (hereinafter referred to as the “Development
Entity”), including, without limitation, the parties with ownership, management and
control over the Development Entity.

9.2  All changes in the ownership, management or control of WDD
and/or the Development Entity or change in corporate form of FCH shall be disclosed to
Agency and are subject to the prior approval of Agency, which approval may be
withheld in the sole and absolute discretion of Agency. Notwithstanding the foregoing,
such approval shall not be required with respect to any change in the ownership,
management or control of WDD resulting from the death, disability or retirement of the
‘WDD Principals, provided that either Homer Williams or Dike Dame continues to control
and actively manage WDD through voting or management rights. Further, provided that
WDD and/for FCH {or an entity owned, managed and controlled by WDD and/or FCH)
retain management or voting control thereof, Agency's approval of any change in the
ownership of the Development Entity shall not be unreasonably withheld. Any failure by
Developer to obtain such prior approval shall constitute Developer’s failure to comply
with Developer's material obligation under this Agreement. FCH shall notify Agency
within ten (10) days of any change of FCH's Executive Director.

10.  Conflict of Interest. Developer shall at alt times comply with all applicable
state, federal or local laws, rules and regulations regarding conflicts of interest and
prohibition of gifts in the performance of this Agreement. Developer's failure to comply
with any such laws, rules or regulations shall constitute Developer’s failure to comply
with its material obligation under this Agreement.

11. Development Costs; ENA Fee.

11.1. Developer expressly acknowledges that, except as expressly set
forth herein to the contrary or as may otherwise be agreed between the parties and
incorporated into the DDA, all expenses and costs associated with its performance
under this Agreement or in connection with its acquisition, entitlement and development
of the Project are its sole obligation and responsibility and assumed at its sole risk. For
the avoidance of doubt, such responsibility shall include, without limitation, any costs
associated with processing and obtaining any land use and other approvals applicable
to the Project, costs associated with satisfying inclusionary housing or other
requirements applicable to the Project (such as, by way of example only, any park fees
or public arts requirement), as well as any costs incurred to prepare the Studies.
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11.2 Within three (3) business days after the delivery by Agency to
Developer of a counterpart of this Agreement executed by the Agency and City,
Developer shall pay Fifty Thousand Dollars ($50,000 ) to Agency by check (either
cashier’s or personal, so long as backed by sufficient funds) or wire transfer of
immediately available funds (the "ENA Fee”). The ENA Fee is non-refundable and is in
consideration for the agreement of Agency and City to enter into this Agreement and to
defray certain of their costs in connection with this Agreement.

12.  Agency/City Assistance. Except as expressly set forth herein to the
contrary, by entering into this Agreement, neither Agency nor City in any way agrees or
implies that it will provide any financial assistance to the Project. Agency shall
cooperate fully in providing Developer with information regarding the Project Sites,
including, without limitation, copies of reports, studies, test results, title and survey
information, if any, and other information about the Project Sites in Agency’s possession
or control. By providing any such information, Developer acknowledges and agrees that
neither the Agency nor City makes any representation or warranty with regard thereto,
including without limitation, any representation or warranty that such information is
complete, accurate, or up-to-date, and that Agency's sole obligation shall be to make
available to Developer such relevant information as is within the actual knowledge of
Agency’s Director of Transactions.

13.  California Environmental Quality Act. The California Environmental
Quality Act is applicable to the Project, and Developer must obtain the Required
Environmental Clearances prior to obtaining any Agency Board or City Council approval
for the Project. Except as expressly set forth herein to the contrary, all costs associated
with processing and obtaining the Required Environmental Clearances shall be the
responsibility of Developer.

14.  Prevailing Wages. Developer agrees that, in connection with the
development of the Project, it shall pay or cause to be paid not less than “prevailing
wages” (as such term is defined by California and local taw) for all construction and
construction-related work.

15.  Distinction from Regulatory Authority of Agency and City. Developer
understands and agrees that this Agreement does not and shall not be construed to
indicate or imply that Agency or City, acting as a regulatory or permitting authority, has
hereby granted or is obligated to grant any approval or permit required by law for the
development of the Project.

16.  Public Hearing. If the negotiations contemplated herein culminate in the
execution of the DDA by Developer during the Term, the DDA will be brought forward
for consideration by the Agency Board and City Council; provided, however, such DDA
shall become effective only after having been considered and approved by the Agency
Board and City Council acting in their sole and absolute discretion but in accordance
with applicable law, including without limitation, any obligation to not act arbitrarily
and/or capriciously, following any public hearing or other actions required by law.
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Notwithstanding any other provision of this Agreement, Developer expressly agrees and
acknowledges that the timing of any presentation of the DDA for Agency Board/City
Council consideration shall be in the Executive Director’s sole but reasonable discretion.

17. Real Estate Commissions. Neither Agency nor City shall be liable for any
real estate commission or brokerage fee which may arise from the transfer, lease, or
sale of the Project Sites. Agency and City represent that they have engaged no broker,
agent or finder in connection with the Project and Developer agrees to hold Agency and
City harmless from any claim by any broker, agent or finder with whom Developer has
dealt with regard to the Project Sites in accordance with the provisions of Section 20.

18.  Non-Discrimination. Developer shall not discriminate, in any way, against
or grant preferential treatment to any person on the basis of race, sex, color, age,
religion, sexual orientation, actual or perceived gender identity, disability, ethnicity, or
national origin, in connection with or related to the performance of this Agreement.

19. Remedies; Termination by Agency.

19.1 The Agency, City and Developer each acknowledge and agree that
none would have entered into this Agreement if it were to be liable to any of the other
- parties for certain monetary damages due to a breach under this Agreement.
Accordingly, the Agency, City and Developer each acknowledge and agree that, except
with respect to those obligations set forth in Sections 10, 17, 18, 20, and 22 (“Reserved
Obligations™), their respective sole and exclusive right and remedy upon the breach of
this Agreement by any other party is to terminate this Agreement, without cost, expense
or liability to the other parties or their respective officers, officials, employees,
contractors or agents. Except with respect to the Reserved Obligations, Agency, City
and Developer expressly waive the right to seek monetary damages of any kind
(including but not limited to actual damages, economic damages, consequential
damages, or lost profits) from one another in the event of default by another party under
this Agreement.

19.2 The Executive Director may act on behalf of Agency to terminate
this Agreement upon a material breach by Developer. Any such termination shall be
effective upon Developer's receipt of the written termination notice.

19.3 Each party acknowledges that it is aware of the meaning and legal
effect of California Civil Code Section 1542, which provides:

A general release does not extend to claims which the creditor
does not know or suspect to exist in his favor at the time of
executing the release, which if known by him would have materially
affected his settlement with the debtor.

California Civil Code Section 1542 notwithstanding, it is the
intention of Agency, City and Developer to be bound by the limitation on damages set
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forth in this Section 19 with respect to a breach of any obligation under this Agreement,
and, except with respect to the Reserved Obligations, Agency, City and Developer
hereby release any and all claims against each other and their respective officers,
officiats, employees, contractors or agents for monetary damages or other legal or
equitable relief related to any breach of this Agreement, whether or not any such
released claims were known or unknown to either Agency, City or Developer as of the
date of this Agreement. With respect to a breach under this Agreement, the Agency,
City and Developer each waive the benefits of California Civil Code Section 1542 and
all other statutes and judicial decisions (whether state or federal} of similar effect with
regard to the limitations on damages and waivers of any such damages contained in
this Section 19.

20. Indemnification.

20.1 To the fullest extent permitted by law, Developer shall defend,
indemnify and hold harmless Agency, City, and their officers, employees and agents
against any claim, loss or liability arising out of or resulting in any way from (a) work
performed under this Agreement (including, without limitation, any Studies) by or on
behalf of Developer, or (b) any claim described in Section 17 above. This
indemnification shall survive the expiration or other termination of this Agreement.

20.2 To the fullest extend permitted by law, Agency and City shall
defend, indemnify and hold harmless Developer and its officers, employees and agents
against any claim, loss, or liability arising out of or resulting in any way from (a) work
performed under this Agreement by or on behalf of, respectively, Agency or City, or (b)
any breach by, respectively, Agency or City, of the representation set forth in Section 17
above. This indemnification shall survive the expiration or other termination of this
Agreement.

21.  Notices. All notices and other communications required or permitted to be
given under this Agreement shall be in writing and may be delivered by hand, by
overnight courier or messenger service with delivery charges prepaid, by facsimile
transmission with verification of receipt (if simultaneously sent by another means
allowed hereunder), or by United States certified or registered mail, postage prepaid
and return receipt requested, addressed to the respective parties as follows:

To Agency/City: Redevelopment Agency of the City of San Jose
Attention: Executive Director
200 East Santa Clara Street, 16" Floor Tower
San Jose, California 95113
Fax: 408-292-6755

and City of San Jose
Attention: City Manager
200 East Santa Clara Street, 17" Floor Tower
San Jose, CA 95113
Fax; 408-920-7007
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