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The District Attorney’s Office has reviewed each of the two hundred eighty-two (282)
Penal Code § 647(f) incident reports released by the Cityof San Jose in March 2009. Two
hundred (200) of these reports document incidents occurring in 2007 and eighty-two (82)
document 2008 and 2009 events. The latter group of reports document events occurring after
SJPD began increased utilization of Preliminary Alcohol Screening Device [PAS] testing in
these cases. Additionally, we obtained and reviewed criminal case history information
associated with each incident report to determine case outcome.

We considered how the relevant data might be useful to the Task Force in considering:
non-criminal sanctions and alternatives to arrest; and objective evidence used to support
arrests. All numeric values in this report, including percentages, are approximate values. In
approximately 10% of the Cases, criminal case history information could not be ascertained.

A) GENERAL COMMENTS

1) Arrest - It probably bears repeating that the District Attorney and her
staff do not participate in evaluating the sufficiency of evidence available
in the field to support the arrest of an offender in a given case. The
decision whether or not probable cause exists for arrest is made by peace
officers, not prosecutors. Officers are generally entrusted to rely upon
their training and experience in choosing whether to make an immediate
arrest, document the events in a report for consideration of obtaining a
.later ari’est warrant, or issue an informal warning or otherwise defer
enforcement action.

Except in limited cases involving significant pre-arrest investigation, the
District Attorney’s Office is typically not aware of the fact of a
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misdemeanor arrest and the facts underlying that arrest unless and until
we ~are asked to review a police report for consideration of criminal

¯ charges or we review a prosecution commenced by the filing of a citation
or an officer-generated criminal complaint.

The standard of evidence necessary to arrest a subject for a criminal
offense is "probable cause." Probable cause to arrest exists when the facts
known to the arresting officer would lead an officer of ordinary care and
prudence to believe and conscientiously entertain an honest and strong
suspicion that the person arrested is guilty of a crime. This is a
considerably lower standard of proof than what is necessary to sustain a
criminal Conviction - that is, proof beyond a reasonable doubt (see
below).

Prosecution - As noted above, a misdemeanor criminal prosecution is
¯ typically instituted in one of three ways:

a) Citation - Pursuant to Penal Code § 853.6, and subject to limitations
for certain types of crimes,a peace officer is directed to release a person
arrested for a misdemeanor (who does not demand to be taken before a

. magistrate) upon a written promise to appear in .court. The promise to
appear (citation) must contain the name and address of the arrestee, the
date and time Where the arrestee must appear, a listing of the crime(s)
charged and the signature of the arrestee. Most of these incident reports
were commenced in this way (96% of the 2007 reports an~t 96% of the
2008/2009 reports). This is what the District Attorney’s Office would
expect in 647(f) cases, based on how these cases have historically been

processed.

When a misdemeanor prosecution is commenced by way of citation, the
citation is the charging document (complaint) and there is no review by
the District Attorney’s Office of the decision to prosecute.

b) Officer-Generated Criminal Cmnplaint - The District Attorney’s
Office has delegated discretion and authority to prepare and fiIe
misdemeanor criminal comp.laints, without review by the District
Attorney’s Officeto local law enforcelnent agenc~.es in a limited number
of case types, such as 647(f)’s. However, none of the reviewed incident
reports resulted in prosecutions commenced in this fashion; and

c) District Attorney Reviewed Criminal Complaint - This is the norm
for most other criminal prosecutions in Santa Clara County. Typically,
District Attorney review is sought in 647(0 cases when additional charges
are being requested by the arresting agency. The fou)-part inquiry
followed by the District Attorney’s Office in such instances is as follows:

Has a public offense been committed?
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Is the identity of the perpetrator known?
Can the offense be proven beyond a reasonable doubt? and
Should ~here be a prosecution under all the circumstances of the case, or
in other words, is filing charges the right thing to do?

We review all the relevant reports and criminal history information and
decide whether to issue or decline to file criminal charges. It should be
noted that this decision occurs days after the arrest.

Finally, although a case may be rejected on the basis that the available
evidence will not support a conviction (proof beyond a reasonable doubt),
that does not necessarily mean that the arrest itself was not based upon
probable cause.

Process -

The first time a person who has been cited 0r arrested for a misdemeanor,
(including a 647(0), appears in court is for his/her arraignment. Neither
the DA nor the Public Defender appears on that court calendar. Most..
647(0 cases resolve here, based on an offer by the court.

Should a misdemeanor case not resolve at arraignment, a deputy district
attorney will appear at any subsequent pretrial conferences and trial.-

. The outcome of the released cases are as follows:

Dismissal in exchange for proof of completion of ten (10) Alcoholics
Anonymous meetings (24% of 2007 cases and 15%of 2008/2009
cases);

Unconditional Dismissal (4% of 2007 cases and 5% of 2008/2009
cases);

Plead Guilty (59% of 2007 cases and 21% of 2008/2009 cases);

Plead Guilty to other charges (6% of 2007 cases and 7% of 2008/2009
cases);

Prosecution pending (1% of 2007 cases and 22% of 2008/2009 cases);

One or more Failure to Appear (41% of 2007 cases and 43% of
2008/2009 cases); and

Jury Trial (0% of 2007 cases and 0% of 2008/2009 cases)..

B) REPORT CONTENT
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Based-on the reviewed incident reports, lit appears the San Jose Police Department
(SJPD) employs the following forms in Penal Code § 647(f) cases:

Pre-Booking Information Sheet Santa Clara County (Exhibit A - see attached
example);

Pre-Booking Information Sheet Drunk in Public (Exhibit B - see attached
example);

Affidavit re Probable Cause and Bail Setting (Exhibit C- see attached
example); and

Standard Police Report and Supplemental Crime Report forms.

Exhibit A and Exhibit C appear to be printed on NCR-type paper. This creates
problems when officers write on anything placed over the form, unintentionally transmitting
information onto other forms. They are often difficult to read and/or include irrelevant
information.

ExhibitA and Exhibit C are utilized by all law enforcement agencies in Santa Clara
County. Exhibit B (specific to Drunk in Public Arrests) appears unique to SJPD. Some issues
created by this f0rl"rl (Exhibit B) are:

it is often left blank. If completion of the form is mandatory, why are supervisors
sighting off on blank ones? If use of the form is.not mandatory, why are supervisors
allowing an unnecessary (and blank) fo~rn to be included in the case file?
There appear to be fewer blank forms in the 2008/2009 reports when compared to
the 2007 reports.

It is often completed in a cursory fashion. Although there is an area in the form for
"Observations", that section rarely contains anything beyond one word entries. In
fact, although the fornl provides a space for "Orientation" and prompts the user
"Does subj. know where he is and time," that information is very r.arely included.
Likewise, although there is a section entitled "Performance Test", that section is
rarely completed (often, the entry under "Standing Balance" in this section is the
same for "Walking Ability" in the "Obse~wations" section); and

3) Redundancy. This issue may explain why the forms are sometimes blank or
inz.omplete. For example, the "Clothing Worn" section seems to call for the same
information in the inventory section in the first form. Finally, only one report
packet in the 2007 reports has an entry which refers to an account contained in
another form - i.e, "see Felony Aff, attached", while this procedure was followed
approximately six times in the 2008/2009 reports.

Consideration should be given to eliminating the Pre-Booldng Information Sheet
Drunk in Public (Exhibit B) and ensuring that officers are trained to include all relevant
information on the remaining forms, and, when necessary, via the use of standard crime report
and supplemental crime report forms.
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C) OBSERVATIONS

’ Penal Code § PC 647(f) investigations were initiated after a call for service in 55% of
tile 2007 cases and in 74% of the 2008/2009 cases;.

Penal Code § PC 647(0 investigations were initiated after an officer viewed
suspicious activity (’ion view") between calls for service in 46% of the 2007 cases and in
26% of the 2008/2009 cases;

There was a sole suspect in 90% of the 2007 cases and in 82% of the 2008 cases;

Ttlere was violence in14% of the 2007 cases and 20% of the 2008/2009 cases;

There was a threat of violence in 6% of the 2007 cases and 12% of the 2008/2009
cases;

Suspects were found in possession of a weapon in 2% of the 2007 cases and in 0% of
the 2008/2009 cases;

Suspects had evidence of pre-existing injuries in6% of the 2007 cases and 4% of the
2008/2009 cases;

Officers used force in 7% of the 2007 cases and 6% of the 2008/2009 cases;

Suspects received medical attention in 5% of the 2007 cases and 0% of the
2008/2009 cases;

Suspects displayed evidence of extreme intoxication (including, but not limited to, loss
of control of bodily functions) in 15% of the 2007 cases and in 17% of the
2008/2009 cases; and

PAS tests were utilized in2% of the 2007 cases and 50% of the 2008/200909 cases
(in the 2008/2009 cases, an additional 37% of suspects refused a PAS test and a
further 2% failed to complete the tes0.

Some of the foregoing information may be Useful to the Task Force in assessing what
percentage of Penal Code § PC 647(0 arrestees would be expected to be disqualified from
refen’al to, or participation in, a non-crilninal alternative, program (i.e. sobering station) based
upon criteria such as evidence of violence; threat of violence, injuries, etc.
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