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STAFF REPORT 

PLANNING COMMISSION 
 
 
FILE NO.:  PD10-016 & ABC10-012 Submitted:  05/24/2010 
 
PROJECT DESCRIPTION:  Planned 
Development Permit and Determination of 
Public Convenience or Necessity to allow off-
sale of alcohol (beer and wine) at an existing 
general retail store/pharmacy (Walgreens) in an 
existing approximately 14,000 square-foot 
tenant space in a shopping center on an 
approximately 4.2 gross-acre site in the A(PD) 
Planned Development Zoning District. 

Existing Zoning Planned Development 
Proposed Zoning No change  
General Plan General Commercial 
Council District 6 
Annexation Date 10/01/1936 
SNI None 
Historic Resource No 
Redevelopment Area No 
Specific Plan N/A  

LOCATION:  The southeast corner of Bird  
Avenue and Willow Street (1130 Bird Avenue). 
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RECOMMENDATION 
 
Planning staff recommends that the Planning Commission deny the requested Planned Development Permit and 
not make a Determination of Public Convenience or Necessity, as mandated by the Municipal Code, and include 
the facts and findings as included in the attached Resolution for the following reasons: 
 

1. The proposed off-sale of alcohol will adversely affect the peace, health, safety, morals or welfare of 
persons residing or working in the surrounding areas; and 

 
2. The off-sale of alcohol will not enhance or facilitate the vitality of an existing commercial area without 

presenting a significant impact on public health or safety. 
 
 
BACKGROUND 
 
On May 24, 2010, Daniel Kramer, on behalf of Walgreens, submitted an application for a Conditional Use 
Permit (File No. CP10-021) to allow off-sale of alcoholic beverages (beer and wine) at an existing general 
retail store/pharmacy (Walgreens) in an existing approximately 14,000 square-foot tenant space in a shopping 
center on an approximately 4.2 gross-acre site in the A(PD) Planned Development Zoning District. The 
subject application was converted to a Planned Development Permit given it is located in a Planned 
Development Zoning District.  The Planned Development Zoning sets forth use allowances “per the “C-1 
Zoning District” which under the current Zoning Code is the CP Commercial Pedestrian District.  Within the 
CP Zoning District, off-sale of alcohol is a conditional use thus requiring the approval of a Planned 
Development Permit.  
 
Per data from the Department of Alcohol Beverage Control, the site is located in a census tract of over-
concentration of off-sale establishments. For this reason a Determination of Public Convenience or Necessity 
(PCN) is required. The San José Municipal Code allows concurrent processing of a Planned Development 
Permit application for off-sale with an application for a Determination for PCN (File No. ABC10-012)  
through a public hearing with the Planning Commission. If the Planning Commission’s decision is appealed, 
the concurrent applications would then be scheduled for a de novo public hearing with the City Council. 
 
The subject shopping center is located at the southeast corner of Willow Street and Bird Avenue.  It is 
accessed from Willow Street to the northeast and from Bird Avenue to the southwest. The subject store 
is located within a shopping center that is immediately surrounded by a mini-storage facility to the 
south, a neighborhood shopping center to the west across Bird Avenue, a small commercial office center 
to the northwest across the intersection, multi-family to the north across Willow Street, and the Lima 
Family Mortuary directly to the east.  Beyond these uses are residential neighborhoods. 
 
Project Description 
 
The approximately 14,000 square-foot existing tenant space is part of a larger existing approximately 30,000 
square-foot shopping center. The proposal is for off-sale of alcohol, limited to beer and wine, at an existing 
general retail story/pharmacy. The applicant’s statement and plans show that the proposed alcohol sales 
area represent less than 5% of the total sales area. There is no proposed expansion of building area. The 
store does currently does not operate past 12:00 midnight nor is it requesting to operate past midnight.  
The Planned Development Zoning does not provide for 24-hour uses.  
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Community Engagement 
 
A community meeting on the project was held on October 18, 2010 at the Willow Glen Branch Library, 
San José. Approximately 45 community members attended the meeting. Councilmember Oliverio also 
was in attendance and welcomed community members. Planning staff and the applicant presented the 
application and the City’s public hearing process to the attendees. 
 
The attendees at the community meeting unanimously indicated that they opposed the proposed off-sale 
use. Specific reasons raised included the high number of off-sale establishments within a mile of the site 
(one person counted 18 outlets), drunk driving that impacts the larger neighborhood, and the break-ins of 
cars and houses in the area around the liquor store on Willow and Clark Streets. Other concerns in areas 
around off-sale establishments in the neighborhood that were mentioned include litter from beer bottles, 
existing gang activity in the neighborhood, and additional inducements to criminal activity in the railroad 
right-of-way. Residents who lived approximately 200 feet from the store stated that they didn’t want the 
above-stated problems at their front doors. Several attendees also mentioned that prior to the year 2000 
Walgreens sold liquor at the subject site and the site had many problems with people running out of the 
store with bottles. One attendee noted that Walgreens had said in 2000 that selling alcohol was not 
compatible with health services. She added that if the permit application is approved that a hotline 
condition be included to report on problems associated with the off-sale. 
 
ANALYSIS 
 
In order for the existing retail store to be able to sell beer and wine at the subject location, the applicant 
needs to obtain a Planned Development Permit and a Determination of Public Convenience or 
Necessity.  
An approval of one without the other is of no value in ultimately facilitating the off-sale alcohol use. For 
this reason, this staff report links the two required applications together for concurrent consideration.  The 
primary issues for this project include: 1) conformance with the Zoning Ordinance requirements for 
approval of a Planned Development Permit and 2) requirements for a Determination of Public 
Convenience or Necessity. Additionally, the proposal is reviewed for conformance with the San José 
2020 General Plan and the California Environmental Quality Act (CEQA).   
 
Zoning Ordinance Findings for the Off-Sale of Alcohol  
 
A Planned Development Permit for a Conditional Use may be issued pursuant to the applicable 
provisions of the Zoning Ordinance for the off-sale of any alcoholic beverages only if the decision-
making body first makes the following three special findings applicable to the off-sale of alcoholic 
beverages: 
 
1. For such use at a location closer than five hundred (500) feet from any other use involving the off-

sale of alcoholic beverages, situate either within or outside the City, that the proposed location of the 
off-sale of alcoholic beverages use would not result in a total of more than four (4) establishments 
that provide alcoholic beverages for off-site consumption within a one-thousand (1,000) foot radius 
from the proposed location. 

 
Analysis of Required Finding.  There are no other existing businesses located within 500 feet of the 
proposed use that provides alcoholic beverages for off-site consumption, therefore, this finding is not 
applicable.  There are two other off-sale establishments within 1000 feet of the subject site: the Kwik & 
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Convenient retail store and R&D Liquors retail store. 
 
2. For such use at a location closer than five hundred (500) feet from any other use involving the off-

sale of alcoholic beverages, situate either within or outside the City, where the proposed location of 
the off-sale of alcoholic beverages use would result in a total of more than four (4) establishments 
that provide alcoholic beverages for off-site consumption within a one thousand (1,000) foot radius 
from the proposed location, that the resulting excess concentration of such uses will not: 

 
a. Adversely affect the peace, health, safety, morals, or welfare of persons residing or working in 

the surrounding area; or 

b. Impair the utility or value of property of other persons located in the vicinity of the area; or  

c. Be detrimental to public health, safety or general welfare. 
 
Analysis of Required Finding.  As stated above, the proposed use is not located within five hundred 
(500) feet of any of any other use involving the off-sale of alcoholic beverages, therefore, this specific 
finding is not applicable to the consideration of approval of the subject proposal.   
 
3. For such a use at a location closer than five hundred (500) feet from any child care center, public 

park, social service agency, residential care facility, residential service facility, elementary school, 
secondary school, college or university, or closer than one hundred fifty (150) feet from any 
residentially zoned property, that the building in which the proposed use is to be located is situated 
and oriented in such a manner that would not adversely affect such residential, child care center, 
public park, social service agency, residential care facility, residential service facility and/or  
school use. 

 
Analysis of Required Finding.  There are no child care centers, public parks, social service agencies, 
residential care facilities, residential service facilities, elementary schools, secondary schools, colleges, or 
universities closer than 500 feet from the subject tenant space.  The subject site is located within 150 feet 
of a residential zoning district to the east with homes fronting on Curtis Avenue.  However, the closest 
residential parcel is approximately 200 feet from the retail store tenant space southeast of the shopping 
center. Backyards from residences on this parcel are separated by a fence from a self-storage business that 
is adjacent to these residences.  The minimum walking distance from an existing residence to the tenant 
space is more than 200 feet.  
 
Zoning Ordinance Findings for all Conditional Use / Planned Development Permits 

 
To approve a Planned Development Permit for off-sale of alcohol, the Planning Commission must also 
make the following findings applicable to all Conditional Use approvals. They are as follows: 
 
1. The proposed use at the location requested will not: 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in 
the surrounding area; or 

b. Impair the utility of value of the property of other persons located within the vicinity of the site; 
or  

c. Be detrimental to public health, safety or general welfare. 
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Analysis of Finding.  The subject site is locate approximately 1,800 feet east of the intersection of 
Willow Street and Lincoln Avenue where there is a grouping of three off-sale establishments at that 
intersection.  Additionally, there are two other off-sale establishments along Willow Street, both within 
1,000 feet of the subject site.  None of the five establishments are a full service grocery store offering 
healthy food options to the area residents.  Additional off-sale licenses in this area need to be preserved 
for businesses offering the neighborhood a shopping experience not already existing in the 
neighborhood. 
 
Given the discussion above, the proposed off-sale use would be detrimental to the welfare of persons 
residing or working in the surrounding area in that the off-sale proposal is in an over-concentrated 
census tract adjacent to another over-concentrated census tract and the proposal would add to that over-
concentration as well as adding a fourth off-sale establishment to the southerly side of the Willow Street 
shopping corridor between Bird and Lincoln Avenues without providing any offsetting improvements to 
the welfare of persons residing or working in the surrounding area such as access to a full-service 
grocery store that sells fresh meat and produce.  
 
Based on the above analysis of the three required findings for off-sale of alcohol, two are not applicable, 
and the remaining one related to proximity to a residential zoning district would appear to place the 
overall site within 150 feet of a residential zoning district but the tenant space approximately 200 feet 
from residences.  However, from the shopping center, there are residences across the street to the north 
on Willow Street, across Bird Avenue to the west, and to the east around the corner on Curtis Avenue.  
Based on the above analysis of the findings for all conditional uses, staff has concluded that the addition 
of an additional off-sale establishment at the proposed location would adversely affect the peace, health, 
safety, morals or welfare of persons residing or working in the surrounding area, and be detrimental to 
public health, safety or general welfare in that there are a sufficient number of alcohol outlets in the 
general area provided through general retailers, and not in the context of healthy food options or full 
service grocery stores. 
 
Finding of Public Convenience or Necessity  
 
As of January 1995, the State of California Legislature implemented AB2897 by amending the Business 
and Professions Code (Section 23958) to require the Department of Alcohol Beverage Control (ABC) to 
deny an application for a liquor license “if issuance of that license would tend to create a law enforcement 
problem, or if the issuance would result in or add to an undue concentration of liquor licenses,” unless the 
City makes a Determination of Public Convenience or Necessity.  Undue concentration is defined as 
follows: 
 
a) The premises of the proposed license are located in an area that has 20% more reported crimes than the 

average number of reported crimes for the City as a whole, or 

b) The premises of the proposed license are located in a census tract where the ratio of existing retail on-
sale/retail off-sale licenses to population in the census tract exceeds the ratio in the County as a whole. 

 
The attached Police Department memorandum indicates that the project site is not located within an area of 
high crime, however, per data from ABC, the census tract in which the subject site is located does have an 
over-concentration of off-sale licenses. For ABC to be able to issue a license for this off-sale use, the City 
must grant a Determination of Public Convenience or Necessity, (PCN). The analysis of the proposal is 
based on the required findings. 
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Title 6 of the San José Municipal Code specifies that the Planning Commission, or the City Council on 
appeal, may issue a PCN only after first making the four specified factual findings identified below:   
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1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood 

Revitalization area or other area designated by the city for targeted neighborhood enhancement services 
or programs, or located within an area in which the chief of police has determined that the proposed 
use: (a) would be detrimental to the public health, safety, or welfare of persons located in the area, or 
(b) would increase the severity of existing law enforcement or public nuisance problems in the area. 

 
Analysis of Required Finding:  The proposed use is not located within a Strong Neighborhoods Initiative or 
Neighborhood Revitalization area. The Greater Gardner Strong Neighborhoods Initiative area boundary is 
approximately 660 feet northeasterly of the subject site at Sheppard and Willow Streets. The Police 
Department did not state the subject property is located within an area where the proposed use would be 
detrimental to the public or increase the severity of public nuisance or existing law enforcement problems.   
 
2. The proposed use would not lead to the grouping of more than four off-sale uses within a one thousand-

foot radius from the proposed use. 
 
Analysis of Required Finding:  The proposed use would lead to a grouping of three off-sale uses within a 
one thousand-foot radius from the proposed use. 
 
3. The proposed use would not be located within 500 feet of a school, day care center, public park, social 

services agency, or residential care or service facility, or within 150 feet of a residence. 
 
Analysis of Required Finding:  The proposed use is not located within 500 feet of a school, day care center, 
public park, social services agency, or residential care or service facility, or within 150 feet of a residence. 
 
4. Alcohol sales would not represent a majority of the proposed use. 
 
Analysis of Required Finding:  Less than a majority of the 14,000 square foot tenant space is proposed to 
be used for the off-sale of alcohol.   
 
If all of the above factual findings can be made, then the Planning Commission, or the City Council on 
appeal, may issue a PCN only after first finding one of the following: 
 
1. The census tract in which the proposed outlet for the off-sale of alcoholic beverages is located is 

unusually configured and the proposed outlet would act as a convenience to an underserved portion of 
the community without presenting a significant impact on public health or safety; or 

 
2. The proposed outlet for the off-sale of alcoholic beverages would enhance or facilitate the vitality of 

an existing commercial area without presenting a significant impact on public health or safety; or 
 
3. The census tract in which the proposed outlet is located has a low population density in relation to 

other census tracts in the city, and the proposed outlet would not contribute to an over-concentration 
in the absolute numbers of outlets for the off-sale of alcoholic beverages in the area; or 

 
4. The proposed off-sale of alcoholic beverages is incidental and appurtenant to a larger retail use and 

provides for a more complete and convenient shopping experience. 
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Below is an analysis of how none of the above findings can be made: 
 
1. The subject site is not located in an unusually configured census tract nor would it serve as a 

convenience to an underserved population.  The population of this area is served by several retail 
commercial centers and areas; and 

 
2. The proposed sale of alcohol is not needed to enhance an already vital existing neighborhood 

commercial center.  The introduction of alcohol could only introduce an element to the neighborhood 
that could impact the public’s health and safety from eliminating the possibility of full service grocery 
retailers into the area securing a liquor license and creating a greater opportunity for “crimes” 
associated with alcohol to occur such as public drunkenness, litter, etc.; and 

 
3. The census tract in which the proposed outlet is located does not have a low population density in 

relation to other census tracts in the City; and 
 
4. Although the proposed sale of alcohol is only 5% of the total sales area, the addition of alcohol to the 

existing general retail store/pharmacy will not provide for a more complete shopping experience.  A 
more complete shopping experience for this neighborhood would be a substantial offering of healthy 
food options instead of the existing prepackaged processed food offerings.  The number of off-sale 
establishments in the area already offer convenience for the neighborhood.  Convenience does not have 
to mean availability at every retail establishment one shops at. 

 
Given the discussion above, staff is unable to make one of the available findings to support the issuance 
of a Determination of Public Convenience or Necessity; therefore, staff is recommending that the 
Planning Commission deny the request.  
 
General Plan Conformance 
 
The subject site is designated General Commercial on the San José 2020 General Plan Land Use/ 
Transportation Diagram. This designation applies primarily to retail and service establishments that 
serve the commercial needs of the general public. The project conforms to the General Plan land use 
designation in that it is part of the establishment of an existing retail pharmacy/convenience store chain 
in an existing shopping center that contributes to commercial activity within the City of San José.  
 
Environmental Review (CEQA) 
 
Under the provisions of Section 15301(a) (Existing Facilities) of the State Guidelines for Implementation 
of the California Environmental Quality Act (CEQA), this project is found to be exempt from the 
environmental review requirements of Title 21 of the San José Municipal Code, implementing the 
California Environmental Quality Act of 1970, as amended. The project only involves minor interior 
improvements to the existing retail space. No physical expansion of the building is proposed by this 
permit application. 
 
CONCLUSION 
 
The location of the proposed off-sale of alcohol is situate in an existing general retail store/pharmacy in a 
small neighborhood shopping center.  Along the same street, Willow Street, there are four existing 
establishments that sell alcohol for off-site consumption and not one of them is a full service grocery 
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