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Introduction

This memorandum addresses the issues raised in public comments received by the City of San José
on the Initial Study for a Draft Mitigated Negative Declaration (MND) prepared for the proposed
“Tropicana Shopping Center Commercial Development Project.”. A total of nine comment letters
were received from 848 individuals and two agencies, these letters are attached to this memorandum.

A. Linh Nguy and Hung Nguy and signed by 30 other commenters (March 20, 2019)

Comment A.1: OBJECTION #1: We are the Owners at Tropicana Foods store and other owners
of the "L shaped" buildings in the shopping Center, we own an appurtenant easement to use the
parking lot for parking and customer access for our businesses. Owner Dennis Fong is not permitted
to build any building on the Easement Parking lot. Please see attached:

Document #1: Recorded Declaration of Restrictions: Document #1739423, dated Dec.
15, 1959, in Book 4637, Page 441-457.

Item #2: Covenants, Conditions, Restrictions and Rights, Easement in the Declaration of Restriction,
executed by Max w. Walden and Amy J. Walden, recorded Dec. 15, 1959 in Book 4637, page 441-
457.Page 10: These Agreement, charges, covenants ... shall inure to the benefit of and binding upon
all owners ...

Item #4: Location of Building: No building or other structure shall be erected or maintained upon
those portions of Exhibit "A" (note the whole shopping center) as are described in Exhibit "B" (note
the parking lot) attached hereto ....

Item #6: Parking Areas: Exhibit "A" (It is the whole shopping center). Exhibit "B" is the Parking
area. Line 3: Each and every owner of any portion of ... present or future, together with their tenants
.., any interest or right in said Exhibit "A" (shopping center) ..., shall have and hold an easement
which is hereby granted and created overall and each and every part and parcel of that portion of
Exhibit "A" described in Exhibit "B" for the purpose of parking motor vehicles ... and right to ingress
to and egress from the same, ..

Please see Hung Nguy, our Landlord, of Tropicana land Co, OBJECTION ON ITS EASEMENT
RIGHT in more details, with Recorded GRANT DEED document #1739426 recorded Dec 15, 1959,
in book 4637 pages 460-463.

Response A.1: The City has requested the subject documentation to determine if the
building would be located on any easement. However, construction of buildings on
an easement is not an impact under CEQA nor is it subject to environmental review.
Further, there was no specific concern regarding the technical analysis related to the
environmental review that was raised. Therefore, no response is possible related to
environmental analysis of constructing a building on an existing easement.
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The City as lead agency and land use authority for the project has discretion to
determine what amount of parking is adequate for the project under the City’s own
Zoning Code, and has made the required findings. Regardless, per the 2002 First
District Appellate Court ruling in San Franciscans Upholding the Downtown Plan et
al. v. City and County of San Francisco, parking is not an environmental impact
under CEQA, the relevant question is whether a potential lack of parking will lead to
secondary environmental impacts, such as noise and air quality impacts related to
drivers searching for parking, if unavailable at the project site. The City’s findings
regarding project parking being adequate under the Zoning Code are based on
substantial evidence contained in the Site Development Permit, as explained on page
14 and 71 of the IS/MND.

Comment A.2: OBJECTION #2: FAILURE of EIR TO PROPERLY CONSIDER
ENVIRONMENTAL IMPACT CAUSES FROM THE PROJECT, include Traffic Analysis, Noise
Study, Parking Analysis. The Parking capacity in the parking lot is only adequate for the current
existing merchants, who own the Easement right. The new project will not only take parking spaces
to which we, Tropicana Foods and other "L shape Building™ merchants are legally entitled, and
which are needed for current uses, but further cause severe parking problems by having cars park for
the use of the proposed new building (far over capacity).

In the Mitigated Negative Declaration, page 2, the conclusion is simply: . "P". TRANSPORTATION/
TRAFFIC: The project would not have significant impact on transportation/traffic, therefore no
mitigation is required. Infact, the Intersections of Story Road and King Road is one of the busiest and
most congested intersection in San Jose. A traffic Analysis is an important report needed for the
project and will confirm our concerns

Attached to this letter are pictures of crowded parking at this busy intersection.

Document #2: GRANT DEED EASEMENT Document #1739426 recorded Dec. 15, 1959, in book
4637 pages 460-463 conveys from City Title Ins Company to Trustees of the REIT of America,
Nguy's (dba Tropicana Land Co) predecessor in interest. "TOGETHER WITH A Non-Exclusive
easement as hereinafter define as an appurtenance to the above parcel. .. an Easement for ingress and
egress ... for the Parking lot.

Above Parking lot's Easement recorded documents to support stopping Dennis Fong from building a
new three level building with a total of 31,744 SF in Tropicana Shopping Center's Easement parking
lot. The proposed project will take away 100 parking spaces from the Easement parking lot. It will
effect all merchants within the shopping center, Therefore Parking Analysis is required for this
project.

In the Initial Study/Mitigated Negative Declaration, there is no applicable and appropriated traffic
study. There is no parking analysis which considers the effect on the crowded parking lot. There is no
analysis at all, or consideration of, the Easement that Mr. Nguy and other merchants entitled to park
on the parking lot now threatened to be taken by Fang's development.

We have not agreed to (or signed any documents) to modify the existing Easement or Parking Lot

Agreement, we follow the description in above recorded documents regarding the maintenance and
use of the parking lot.
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We need your urgent review of the enclosed recoded documents and assistance to stop Mr. Fong
from constructing more buildings on the Easement parking lot, which is already over its intended
capacity. Thank you for your help.

Response A.2: While the commenter states that the Initial Study/Mitigated Negative
Declaration failed to properly consider noise, no specific concern regarding the
technical analysis was raised. Therefore, no response is possible.

The City as lead agency and land use authority for the project has discretion to
determine what amount of parking is adequate for the project under the City’s own
Zoning Code, and has made the required findings. Regardless, per the 2002 First
District Appellate Court ruling in San Franciscans Upholding the Downtown Plan et
al. v. City and County of San Francisco, parking is not an environmental impact
under CEQA, the relevant question is whether a potential lack of parking will lead to
secondary environmental impacts, such as noise and air quality impacts related to
drivers searching for parking, if unavailable at the project site. The City’s findings
regarding project parking being adequate under the Zoning Code are based on
substantial evidence contained in the Site Development Permit, as explained on page
14 and 71 of the IS/MND. As a result, no secondary effects would occur.

The commenter is correct in stating that no formal traffic study was done for the
proposed project. Because the project is located in the Evergreen-East Hills
Development Policy (EEHDP) area, the project is not required to prepare a traffic
study. The EIR for the EEHDP provides project-level environmental review for the
Revised Evergreen Development Policy components of the Evergreen-East Hills
Vision Strategy (EEHVS). The approved development for the EEHVS area includes
500,000 square feet of commercial space and 75,000 square feet of office space. The
proposed project would develop 20,748 square feet of office space and 10,996 square
feet of retail space within the Tropicana Shopping Center property. The City’s
Department of Public Works reviewed the project plans and determined that it would
be in conformance with the City’s Transportation Level of Service Policy (Council
Policy 5-3) and would not create a significant traffic impact as long as the project
development conforms with the levels of commercial retail and office space defined
by the EEHVS. The City has determined that the project would be consistent with
development levels evaluated by the EIR for the EEHDP and a determination of less
than significant can be made with respect to traffic impacts.
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B. M. Dean Sutton, Sutton Law Firm Letter (March 22, 2019)

Comment B.1: OBJECTION 1: FONG HAS NO RIGHT TO ENCROACH ON EASEMENT FOR
PARKING

Enclosed is copy of GRANT DEED dated December 15, 1959, recorded in Book 4637,

Page 460, as Document 1739426. The deed grants an appurtenant easement on "parcel 2" (now
Fong), for the benefit of "parcel 1" (hnow Nguy and others) for ingress, egress, and parking for
employees and customers.

Please note the plan set forth also in the DECLARATION OF RESTRICTIONS recorded
December 15, 1959, as Doc. 1739423, Bk 4637, Pg 441 , which, in essence, says the merchants,
who are the dominant owners of Parcel "A" (the whole center), have a perpetual and appurtenant
easement for parking on Parcel "B" (the parking lot currently owned by Fong.)

In short, by the owners of the Tropicana Food store, and other owners of the "L-shaped"
buildings in the shopping center, own an appurtenant easement to use the parking lot for parking
and pedestrian access for their businesses. They are dominant easement owners of parcel "A,"
with a nonrevocable, perpetual, appurtenant easement for parking on parcel "B," the parking lot
owned by Fong.

I am informed that Mr. Fong is now requesting permission from the City to build a new,

large three-story building of over 30,000 sq. ft. which would cover much of the parking lot.

Not only would a new building remove from use many parking spaces now used by

Nguy, an estimated 87, a new building would greatly increase the number of vehicles being
parked in the few remaining spaces. Parking is a material and important property right and part
of the easement owned by our client and the other merchants, which has not been, and cannot be,
unilaterally terminated by Fong or anybody else.

Response B.1: See Response A.1

Comment B.2: OBJECTION 2: FAILURE OF EIR TO PROPERLY CONSIDER
TRAFFIC/PARKING

Mr.Nguy further objects to the Negative Declaration, because the report fails to properly consider the
effect on traffic and parking.

The new project will not only take parking spaces to which my client is legally entitled,
and which are needed for current uses, but further cause severe parking problem by having cars
park for the use of the proposed building.

Despite the voluminous EIR with accompanying reports, the major impacts on traffic and
on parking are woefully and blithely disregarded.

In the Mitigated Negative Declaration, page 2, the conclusion is simply: " ... P.
TRANSPORTATION/TRAFFIC - The project would not have a significant impact on
transportation/traffic, therefore no mitigation is required.
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On page 109 of the Initial Study, at 4.17.1 entitled TRANSPORTATION/TRAFFIC, there is
boilerplate recitation of various agencies and policies which affect transportation.

There is, however, that | can fine, no applicable and appropriate traffic study. There is no parking
study which considers the effect on the already-crowded parking lot. There is no analysis at all, or
consideration of, the easement Nguy and the other merchants own to park on the lot now threatened
to be taken by Fong's development.

The EIR is therefore fatally defective on its face.

Response B.2: See Response A.2.
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C. County of Santa Clara, Roads and Airports Department (March 28, 2019)

Comment C.1: As per the attached Reid-Hillview Airport Airspace Plan, the project needs to get
an Avigation Easement.

Response C.1: The project will be required to obtain all necessary permits and
easements.

Comment C.2: Please provide a status report for the Evergreen-East Hills Vision Strategy
(EEHVS) as to approved/developed commercial and office square footage, therefore please list the
projects and what is left.

Response C.2: The City Council adopted Resolution No. 74742, Certifying the
Environmental Impact Report for the Evergreen-East Hills Development Policy on
December 16, 2008. The Evergreen Development Policy to provide for traffic
allocation for the future development of the following uses: 500 detached residential
dwelling units; 500,000 square feet of commercial retail space; and 75,000 square
feet of office space. Of the 500,000 square feet commercial retail and 75,000 square
feet office that was established in the 2008 EEHDP, only 55,260 square feet of
commercial and 59,231 square feet of office are remaining from the original
allocation.
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D. Thao Bui (March 30, 2019)

Comment D.1: |, Thao Bui is one of owners in the Tropicana Center where the proposed project,
I'm also the one beside the proposed project's owner as we both have the land of parking lot that has
been granted the easement to the other owners in the center.

Once again, I'd like to express my concerns of this project. Although I've had sent it to the Planning
Department through Rebecca Bustos and John Tu who worked on this project before.

First of all, there' re some legal documents that related to the easement of the parking lot's land in the
center which granted the use of parking lot's land to the other owners for the parking on purpose.
Those documents were recorded in County of Santa Clara that City of San Jose needs to review it
carefully. I hope City will give me the same favor is not to consider those documents in future if I'd
build something on my land as City does the favor to the proposed project's owner today.

Secondly, without my consent City of San Jose allows the proposed project included my property
parcel 486-10-087 Into the project for all studies, parking lot's analysis. Besides it there's some issue
that will impact on my property is according to the plan the sidewalk on my courtyard will be cut in
order to add some more parking stalls while I worked with the proposed project's owner and allowed
to add some extra handicap stalls on my property next to the other sidewalks.

I reserve my rights and oppose everything that taking away my rights on decision based upon my
consent.

I'm willing to work with the proposed project's owner and City of San Jose in mutual benefits.
Response D.1: See Response A.1 regarding easement building location and parking.

Regarding development on the subject parcel, development would be contained
entirely on parcel 486-10-091 as shown in Figure 4.11-1 on page 91 of the IS/MND.
Further, there was no specific concern regarding the technical analysis related to the
environmental review that was raised. Therefore, no response is possible related to
environmental analysis of constructing a building on an existing easement.

Comment D.2: 1 also suggest that City of San Jose should consider the actual condition of lack of
parking in the center, community feedback as traffic study must be required for the corner of King
and story road only, Traffic safety on-site circulation, environment factors and CEQA review for Site
development permit. | believe that parking and loading area will be worsen more than the existing
traffic condition. In other words, the proposed site development will have tremendous impact to daily
traffic volumes or traffic patterns beside the lack of parking in the center and tremendous
environmental impact.

I can't imagine how bad is traffic congestion during construction time if city of san Jose allows this

project happened while we all are owners and merchants in the center knowing that we lack of
parking space for workers and customer who shop at the center as well.
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If you or some the other officers please stop by at the center to realize how hard to find a parking
space on the weekday. Therefore you be able to see what we're concerning and if you can go around
to find a parking space in 10 minutes on Friday, Saturday and Sunday that's lucky you are but not yet

if you can get out of the center in 15 minutes you will be the luckiest one so far.

Response D.2: Please see response A.2.
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E. Aaron R. Resendez (March 31, 2019)

Comment E.1: | am writing to you the same day when our Latino Social Justice Leader Cesar E.
Chavez was born, and this day is very important to me to bring my voice up in opposing this huge
development at Tropicana Shopping Center. | live across the street at Arbuckle Neighborhood where
many residences are already crowded due to housing, traffic congestions and healthy issues. We are
underserved by the City of San Jose.

Reading the environmental impact report (EIR) I noticed a big discrepancy on environmental issues
affecting our community, issues that have not been addressed like a needed Traffic Study, a needed
Traffic Analysis inside the shopping center that has an existing 1204 chairs just counting Restaurants
and health issues that will affect our community forever. Inform elected official about the real
environmental consequences.

I am asking you to forward this proposal all the way to San Jose City Council-members and the
Mayor, you cannot make a sole decision based on these facts written by consultants that don't live in
this neighborhood. Please use your awareness and judgement with Justice in favor of this
underserved community.

We need to improve the governmental decision-making through disclosure and analysis of the
environment of this land-use decision. This environmental impact report has many untrue factors,
EIR should provide decision makers with more information which enables them to make better
decisions which will take into account environmental consequences. The community and experts
completely disagree regarding the decision of constructing the three-story office building.

Protecting our community; you need to follow a protocol of analysis and public disclosure of
environmental impacts proposed for this project and you have to adopt all feasible measures to
mitigate those impacts according to The California Environmental Quality Act (CEQA).

This EIR will be challenged in court if approved at the planned Director's Hearing.

Response E.1: The commenter has provided no specific concerns regarding potential
impacts from the project on the neighborhood, nor which conclusions in the Initial
Study/Mitigated Negative Declaration are believed to be incorrect. As such, the City
cannot provide any additional information or respond to the commenter’s concerns.
Please see Response A.2.
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F. Santa Clara Valley Transportation Authority (April 1, 2019)

Comment F.1: Santa Clara Valley Transportation Authority (VTA) staff have reviewed the Initial
Study for 20,748 square feet of office space and 10,966 square feet of retail space on 0.9 acre in an
existing shopping center at the southwest comer of King Road and Story Road. We have the
following comments.

Bus Stop Improvements:

VTA has an existing bus stop fronting the new development on southbound King Road. The bus
stop is served by VTA frequent bus routes 22 and 77 and is one of VT A's highest ridership stops.
The initial study states that the project will construct a 12-foot wide attached sidewalk along
South King Road, which would improve existing asphalt area behind the sidewalk. With over
250+ average weekday boardings at this bus stop VTA recommends the installation of a second
shelter. VTA's Board adopted Pedestrian Access to Transit plan identifies the intersection of
Alum Rock Avenue and King Road (Focus Area 1) as a priority area. Project 17 recommends the
addition of shaded structures at this intersection to improve the pedestrian experience. For more
details visit: https://gis. vta.org/pedaccess/

VTA has several existing amenities listed below and requests that the amenities be maintained or
improved as follows:

e Maintain or improve existing PCC bus pad and duckout per VT A Standard.

e Maintain or improve existing 8'x40' passenger pad per VTA Standard.

e Maintain or improve existing 7'x25' shelter pad per VTA Standard.

¢ Maintain or improve existing shelter with VTA's new standard shelter.

e Maintain or improve the 2 existing VT A metal benches

e Maintain or improve VT A real-time sign and solar light.

e Place trees and landscaping outside of the bus stop area

e Install a new VTA shelter with a new 7'x25' shelter pad. (see attached figure)

VTA requests to be notified of updated site plans to ensure the placement of driveways, landscaping
and any other features do not conflict with bus operations. VTA's Transit Passenger Environment
Plan provides design guidelines for bus stops. This document can be downloaded at http://www.
vta.org/tpep.

VTA has a Bus Stop Placement, Closures and Relocations Policy. If the project should require
temporary removal or relocation of the bus shelter due to construction, VTA requests that the City
require the project application to pay all costs associated with removal/relocation. Any removal or
relocation of the shelter should be coordinated through VTA and to be conducted by VTA's
contractor, at the Requesting Party's expense. The applicant is required to notify VTA for the shelter
removal or relocation with a minimum of two weeks of notice.

Response F.1: As described in the IS/MND, the project site is adjacent to existing
VTA facilities. Planning for the expansion of these facilities is undertaken during the
project review phase and not during review of the environmental document. This
comment does not specifically relate to the analysis in the IS/MND. Further,
maintenance of amenities is not an issue for evaluation under CEQA. All fair share
fees would be paid per the City of San José payment schedule.
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The City Public Works Department will work in coordination with VTA regarding
their facilities as part of the project review process. However, this comment does not
specifically relate to the analysis in the IS'MND, and no further comment is needed.

The project will be conditioned to comply with the VTA Bus Stop Placement,

Closures and Relocations Policy. However, this comment does not specifically relate
to the analysis in the IS'MND, and no further comment is needed.
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G. Jesus R Flores (April 8, 2019)

Comment G.1: | am writing to express my strong opposition of the Environmental Impact Report
of the Site Development Permit for the construction of a three-story commercial office building
within the existing Tropicana Shopping Center.

For many residents of our city, the intersection of Story and King Rd is a historic one, with rich
heritage and social value. Story and King has also served as a commercial epicenter to East San Jose
residents. The Tropicana is the name with which this area is commonly identified. In addition,
Tropicana is also the name of the shopping center located at the same intersection and is, by its
popularity, one of the most visited commercial sites of the area.

There are several matters that have not been addressed correctly in the Environmental Impact Report
(EIR) including; Land Use and Planning, Traffic and Transportation and even Population and
Housing. It is paramount that this document accurately reflects all potential impacts that this
development could have on surrounding businesses and community members. East San Jose
residents have dealt with many challenges for generations now, local jurisdictions and stakeholders
should focus on creating opportunities for residents, not continuing to impact overall quality of life in
East San Jose.

It is comprehensible that the most adverse and dramatic impact this development will have is to the
many Local Family Owned Small Business presently located at the site. As intended, this plan will
wipe out around 100 existing parking spots, will increase traffic, and worsen the already existent
shortage of parking at the center. Therefore, many of these small businesses may be left out of
business because the proposed 3-story building will block views to the other businesses that are all
one single story. This, added to the increase of the center's traffic and parking challenges, will surely
drive customers away and put local family owned businesses in a vulnerable position.

At this time, there are over 1300 letters of opposition to this specific matter that are being sent or
have already been submitted to public record. Please pay attention to the residents, business owners,
and community advocates who have been compelled to voice their opposition to a development that
will seriously impact the core of the character of a culturally rich area that been a staple in East San
Jose for generations.

In these times when the displacement of local family owned businesses is affecting so many Latino
Businesses in our city, it is imperative we all do everything possible to protect the character and
flavor that the small businesses at Tropicana shopping center provide us.

Response G.1: An Initial Study/Negative Declaration was prepared for the project.
While the commenter states that the Initial Study/Mitigated Negative Declaration
failed to properly consider Land Use and Planning, Traffic and Transportation and
Population and Housing, no specific concern regarding the technical analysis was
raised. Therefore, no response is possible. Please refer to Response A.2 with regard to
the analysis of traffic and parking. CEQA only addresses physical impacts to the
environment. The effect of a project on existing businesses is not within the purview
of CEQA, but may be considered by the decision-makers.

Page | 12



A total of 848 comment letters were received from the public. After careful review, it was
determined that the 841 community letters were copies of two form letters, both of which are
presented below:

H. Community Letter # 1

Comment H.1: We are opposed to Negative Declaration Re Proposed Project H15-014:

Opposition Item #1 Easement Right: Tropicana Shopping Center Merchants and Property Owners
have the Easement right to use the parking lot for ingress, egress, and parking for employees and
customers. it is for their customer to park during their shopping. The Easement right cannot be taken
away or vote out of existence or by majority votes. The new building should not be allowed to build
on Easement parking lot.

Response H.1: See Response A.1

Comment H.2: Opposition Item #2: Over-crowded parking: The existing parking spaces are only
adequate for currently merchant, its customers, and staffs. It is already overcrowded. The new
development will not only taken away the parking spots for the building, it also taken more parking
spaces for new building staffs and its patronages. More parking taken away will effects all merchants
within shopping center. The Parking analysis is very important for the project.

Opposition #3: Congested Traffic on Story and King road intersection is the most congested
intersection in San Jose. The new development will cause more traffic to the area, included
evergreen, down town, and the whole area. Traffic analysis is required for the project.

Opposition #4: Construction period: will badly effected all merchants business and create noise and
dust to the area. Noise study and Air study are needed for the project. it will substantially affected
[sic] the surrounding community and its neighbors.

Opposition #5: Environmental impact report: Notices to surrounding neighbors communities to
allow them to express their concerns on Traffic, Parking, Air and noise etc. Environmental impact
report is very important for the project. We live and work here locally.

Response H.2: Please see Response A.2 regarding the parking and traffic study
comments.

As discussed in Section 4.3 Air Quality, a Community Risk Assessment (See
Appendix A) was completed to evaluate the potential health risks from construction
of the project. The increased cancer risks and PM 2.5 concentration resulting from the
project were found to be below applicable BAAQMD significance thresholds with
identified mitigation MM AQ-1.1. As discussed in Section 4.13 Noise and Vibration,
standard measures are proposed to reduce the construction noise and vibration
impacts of the project on nearby residences and businesses.
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Based on the findings presented in the Initial Study, it is concluded that all potential
impacts from the project can be mitigated to a less than significant level and,
therefore, an EIR is not required, and the commercial project qualifies for an MND.
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. Community Letter # 2

Comment 1.1: We, the Tropicana Shopping Center Small Businesses, are in opposition of the
Environmental Impact Report of the Site Development Permit for the construction of a three-story
commercial office building within the existing Tropicana Shopping Center.

This are some of the facts that have not been addressed correctly.

1. LAND USE AND PLANNING-The project would have a significant impact on land
use and planning, therefore more scrutiny is required.

2. POPULATION AND HOUSING-The project would have a significant impact on
population and housing. (See all existing homeless on Story and 101 Hwy.)

3. TRANSPORTATION/TRAFFIC-The project would have a significant impact on
transportation/traffic, therefore a Traffic Study on Story and King Roads Intersection
is needed. (This is one of the worst intersections in San Jose)

4. UTILITIES AND SERVICE SYSTEMS-The project would have a significant impact
on utilities and service systems, they have to fix their services at La Placita
Tropicana before going into another project. (PLEASE CHECK!)

5. MANDATORY FINDINGS OF SIGNIFICANCE - conditions identified in this Initial Study
would degrade the quality of the environment, substantially affecting the surrounding, community or
neighbors. We live and work here!

Response 1.1: While the commenter states that the Initial Study/Mitigated Negative
Declaration failed to properly consider Land Use and Population and Housing
impacts, no specific concern regarding the technical analysis was raised. The
proposed project would construct a new building on a parking lot of an existing
shopping center consistent with the General Plan and Zoning Code, and would not
result in the displacement of housing and/or people. Therefore, the project would
have a less than significant impact on land use and population and housing. Please
refer to Sections 4.11 Land Use and Planning and 4.14 Population and Housing of
the Initial Study.

Please refer to Response A.2 for traffic concerns.

Regarding Utilities, the proposed project is part of the planned growth of the City and
would not result in a substantial increase in wastewater generation and water
demands at the site, relative to what was assumed in the General Plan and the
EEVHS. Please refer to Section 4.18.4 for detailed discussion of impacts of project
on Utilities and Service Systems.

As discussed in Section 4.19 Mandatory Findings of Significance, the proposed
project would have no significant unavoidable environmental impact. No other
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potential risks to human beings were identified in the analysis. the commenter
provides no specific concerns. As a result, no further response is possible.
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Public Coments Attachments



March 20, 2019
Attached list of Tropicana Merchants signatures

From: Linh Nguy, Linhnguy9@yahoo.com (408) 985-3189
Salvador Ibarra Salvadorlbarra_Trop@yahoo.com (408) 985-3225
Dan Duran DandTrop@aol.com (408) 985-3226

La Tropicana Food LP
1630 Story Road

San Jose, CA, 95122
(408) 923-7833

From Hung Nguy Henry88nguy@gmail.com
Tropicana Land Co.

1630 Story Road

(408) 888-0746

To: Mrs. Rosalynn Hughey, Director

City of San Jose Planning Director Rosalynn.hughhey@sanjoseca.gov
200 E. Santa Clara Street

San Jose, CA 95113

(408) 535-3555

Adam Peterson

Contract Environmental Team

San Jose, Planning, Building Adam.petersen@sanjoseca.gov
and Code Enforcement Dept.

(408) 535-1241

Maya Esparza, Member
San Jose City Council, District 7 Maya.esparza@sanjoseca.gov

Tong John Tu Planner IV Project Manager  John.tu@sanjoseca.gov
200 E. Santa Clara Street
San Jose, CA. 95113

Re: OBJECTION TO NEGATIVE DECLARATION FOR Project H15-014 Re Proposed
Tropicana Shopping Center Commercial Development Project APN # 486-10-091, Applicant:
Dennis Fong; 1692 Story Road, San Jose, CA 95122.

To The City of San Jose.

We are groups of owner and merchants at Tropicana Shopping Center, we hereby object to
the proposed development by Mr.Fong of building a three story building with 31,744 sq ft
building on an Easement Parking lot that we are entitled to use for our business,

OBJECTION #1: We are the Owners at Tropicana Foods store and other owners of the "L
shaped" buildings in the shopping Center, we own an appurtenant easement to use the



parking lot for parking and customer access for our businesses. Owner Dennis Fong is not
permitted to build any building on the Easement Parking lot . Please see attached:

Document #1: Recorded Declaration of Restrictions: Document #1739423, dated Dec.
15, 1959, in Book 4637, Page 441-457.

Item #2: Covenants, Conditions, Restrictions and Rights, Easement in the Declaration
of Restriction, executed by Max w. Walden and Amy J. Walden, recorded Dec. 15, 1959 in
Book 4637, page 441-457.Page 10: These Agreement, charges, covenants ... shall inure to
the benefit of and binding upon all owners ...

Item #4: Location Of Building: No building or other structure shall be erected or
maintained upon those portions of Exhibit "A" (note the whole shopping center) as are
described in Exhibit "B" (note the parking lot) attached hereto....

Item #6: Parking Areas: Exhibit "A" (It is the whole shopping center). Exhibit "B" is the
Parking area. Line 3: Each and every owner of any portion of ...present or future, together
with their tenants.., any interest or right in said Exhibit "A" (shopping center)..., shall have and
hold an easement which is hereby granted and created over all and each and every part
and parcel of that portion of Exhibit "A" described in Exhibit "B" for the purpose of
parking motor vehicles...and right to ingress to and egress from the same,..

Please see Hung Nguy, our Landlord, of Tropicana land Co, OBJECTION ON ITS
EASEMENT RIGHT in more details, with Recorded GRANT DEED document #1739426
recorded Dec 15, 1959, in book 4637 pages 460-463.

OBJECTION #2: FAILURE of EIR TO PROPERLY CONSIDER ENVIRONMENTAL IMPACT
CAUSES FROM THE PROJECT, include Traffic Analysis, Noise Study, Parking Analysis.
The Parking capacity in the parking lot is only adequate for the current existing merchants,
who own the Easement right. The new project will not only take parking spaces to which we,
Tropicana Foods and other "L shape Building" merchants are legally entitled, and which are
needed for current uses, but further cause severe parking problems by having cars park for
the use of the proposed new building (far over capacity).

In the Mitigated Negative Declaration, page 2, the conclusion is simply: .

"P". TRANSPORTATION/ TRAFFIC: The project would not have significant impact on
transportation/traffic, therefore no mitigation is required. Infact, the Intersections of Story
Road and King Road is one of the busiest and most congested intersection in San Jose. A
traffic Analysis is an important report needed for the project and will confirm our concerns

Attached to this letter are pictures of crowded parking at this busy intersection.

Document #2: GRANT DEED EASEMENT Document #1739426 recorded Dec. 15, 1959, in
book 4637 pages 460-463 conveys from City Title Ins Company to Trustees of the REIT of
America, Nguy's (dba Tropicana Land Co) predecessor in interest. "TOGETHER WITH A
Non-Exclusive easement as hereinafter define as an appurtenance to the above parcel...an
Easement for ingress and egress...for the Parking lot.



Above Parking lot's Easement recorded documents to support stopping Dennis Fong
from building a new three level building with a total of 31,744 SF in Tropicana Shopping
Center's Easement parking lot. The proposed project will take away 100 parking spaces
from the Easement parking lot. It will effect all merchants within the shopping center,
Therefore Parking Analysis is required for this project.

In the Initial Study/Mitigated Negative Declaration, there is no applicable and
appropriated traffic study. There is no parking analysis which considers the effect on the
crowded parking lot. There is no analysis at all, or consideration of, the Easement that
Mr. Nguy and other merchants entitled to park on the parking lot now threatened to be
taken by Fong's development.

We have not agreed to (or signed any documents) to modify the existing Easement or
Parking Lot Agreement, we follow the description in above recorded documents
regarding the maintenance and use of the parking lot.

We need your urgent review of the enclosed recoded documents and assistance to stop
Mr. Fong from constructing more buildings on the Easement parking lot, which is
already over its intended capacity. Thank you for your help.

Regards,

The undersigned merchants at the Tropicana Shopping Center:

Linh Nguy, Salvador |barra

La Tropicana Foods LP Tropicana Foods

(40 85 3189 (408 ) 985-3225 \
<

Hung Nguy

Tropicana Land Co —DAN E D\)IZM\!
(408) 888-0746 _— 'E RepiCANA  FB0DS

P i /%\ AN~

Enclosed: Declaration of Restriction Doc# 1739423
Grant Deed Doc# 1739426
Pictures of crowded parking lot and congested traffic at Story and King Road



ATTACHED LIST OF TROPICANA MERCHANTS SIGNATURES
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FIRST, LAST, Merchants

PHONE #
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Tropicana Hair and Nail

Tropicana Money Transfer

"M B

Tropicana Barber Shop

Tropicana Estrace

Tropicana Laundromat

One stop Dental

El Girasol Cafe

Tropicana Ashli Y mas

Joyeria Risita Joyeria

Vanesa
G M Taxes
Estilos Y Mas /'/7914%) //M’

Bariedades Melchor

C/HAC('DCéI Ay lar M.

De La Rosa Imports

Bay Area Home Fashions

El Conpadre Western Wear

Hey Staycy Hair Salom

Release Tropicana Bella
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SUTTON LAW FIRM
M. DEAN SUTTON, ESQ.

CAPITOLA OFFICE 408-516-9086 FAX SILICON VALLEY OFFICE
2121 415" AVE. #101 SuttonLawFirm.com 900 LAFAYETTE ST. #200
CAPITOLA, CA 95010 SuttonLawF@aol.com SANTA CLARA, CA 95050

831-431-6483 sif@suttonlawfirm.com 408-294-2280

REPLY TO SANTA CLARA OFFICE

March 22, 2019

Richard Doyle, Esq.

Office of the City Attorney
200 E. Santa Clara St. 16" Fl
San Jose, CA 95113

Rosalynn Hughey, Director

City of San Jose Planning Director
200 E. Santa Clara St.

San Jose, CA 95113

Adam Peterson

Contract Environmental Team
San Jose Planning, Building

And Code Enforcement Dept

200 E. Santa Clara St., Room 300
San Jose, CA 95113

Tong John Tu, Planner IV
Project Manager

200 E. Santa Clara St.
San Jose, CA 95113

Maya Esparza, Member

San Jose City Council, District 7
200 E. Santa Clara St.

San Jose, CA 95113

408-535-1900
Richard.doyle@sanjoseca.gov

408-535-3555

rosalynn.hughey(@sanjoseca.gov

408-535-1241
adam.petersen(@sanjoseca.gov

john.tu@sanjoseca.gov

maya.esparza(@sanjoseca.gov

Re:  Hung “Henry” Nguy, Tropicana Land Company
Tropicana Foods, 1630 Story Road, San Jose, CA 95122
File H15-014, Tropicana Shopping Center Commercial Development Project

OBJECTIONS TO NEGATIVE DECLARATION RE PROPOSED FONG
DEVELOPMENT ON EASEMENT OF PARKING LOT

To the City of San Jose:

Sutton Law Firm represents Mr. Hung “Henry” Nguy, a general partner in Tropicana




Ricard Doyle, Esq., et al.

City of San Jose

Re: Hung “Henry” Nguy

Re: Tropicana Foods easement
March 22, 2019

Page 2

Land Company, a general partnership which owns the property of the Tropicana grocery store at
1630 Story Road, San Jose, CA 95122. The property is leased to Tropicana Foods which
operates the grocery store. Parking on the parking lot is a material factor in the use of the

property.

Mr. Nguy hereby objects to a proposed development by Mr. Fong of Nguy’s parking
easement on parking lot.

Specifically, Mr. Nguy hereby objects to the “INITIAL STUDY/MITIGATED
NEGATIVE DECLARATION” dated March 2019.

OBJECTION 1: FONG HAS NO RIGHT TO ENCROACH ON EASEMENT FOR
PARKING

Enclosed is copy of GRANT DEED dated December 15, 1959, recorded in Book 4637,
Page 460, as Document 1739426. The deed grants an appurtenant easement on “parcel 2 (now
Fong), for the benefit of “parcel 1” (now Nguy and others) for ingress, egress, and parking for
employees and customers.

Please note the plan set forth also in the DECLARATION OF RESTRICTIONS recorded
December 15, 1959, as Doc. 1739423, Bk 4637, Pg 441, which, in essence, says the merchants,
who are the dominant owners of Parcel “A” (the whole center), have a perpetual and appurtenant
easement for parking on Parcel “B” (the parking lot currently owned by Fong.)

In short, by the owners of the Tropicana Food store, and other owners of the “L-shaped”
buildings in the shopping center, own an appurtenant easement to use the parking lot for parking
and pedestrian access for their businesses. They are dominant easement owners of parcel “A,”
with a nonrevocable, perpetual, appurtenant easement for parking on parcel “B,” the parking lot
owned by Fong.

I am informed that Mr. Fong is now requesting permission from the City to build a new,
large three-story building of over 30,000 sq. ft. which would cover much of the parking lot.

Not only would a new building remove from use many parking spaces now used by
Nguy, an estimated 87, a new building would greatly increase the number of vehicles being
parked in the few remaining spaces. Parking is a material and important property right and part
of the easement owned by our client and the other merchants, which has not been, and cannot be,
unilaterally terminated by Fong or anybody else.

For your information, enclosed herewith are copies of:




Ricard Doyle, Esq., et al.

City of San Jose

Re: Hung “Henry” Nguy

Re: Tropicana Foods easement
March 22, 2019

Page 3

1. Correspondence dated February 22, 2006 from Sutton Law Firm, M. Dean Sutton, to
Mr. Dennis B.K. Fong, which sets forth an analysis of the easement rights and CC&R
documents concerning the Tropicana shopping center;

2. Grant Deed For Easement recorded December 15, 1959, Doc. 1739426, Bk 4637, Pg
460

3. Declaration Of Restrictions recorded December 15, 1959, Doc. 1739423, Bk 4637, Pg
441

Please note that our client has never acquiesced, waived, or in any other way agreed to
the proposed development. Mr. Nguy has always asserted his easement rights and has not lost
them. For example, Mr. Nguy made his objection to the proposed development at the public
meeting with Rebecca Bustos in August, 2016. For many years, until the present time and since
2010, Nguy has been billed for his fair share of CAM maintenance costs of the parking lot,
which he has duly paid.

OBJECTION 2: FAILURE OF EIR TO PROPERLY CONSIDER TRAFFIC/PARKING

Mr.Nguy further objects to the Negative Declaration, because the report fails to properly
consider the effect on traffic and parking.

The new project will not only take parking spaces to which my client is legally entitled,
and which are needed for current uses, but further cause severe parking problem by having cars
park for the use of the proposed building.

Despite the voluminous EIR with accompanying reports, the major impacts on traffic and
on parking are woefully and blithely disregarded.

In the Mitigated Negative Declaration, page 2, the conclusion is simply: “... P.
TRANSPORTATION/TRAFFIC — The project would not have a significant impact on
transportation/traffic, therefore no mitigation is required.

On page 109 of the Initial Study, at 4.17.1 entitled TRANSPORTATION/TRAFFIC,
there is boilerplate recitation of various agencies and policies which affect transportation.

There is, however, that I can fine, no applicable and appropriate traffic study. There is no
parking study which considers the effect on the already-crowded parking lot. There is no
analysis at all, or consideration of, the easement Nguy and the other merchants own to park on
the lot now threatened to be taken by Fong’s development.

The EIR is therefore fatally defective on its face.




Ricard Doyle, Esq., et al.

City of San Jose

Re: Hung “Henry” Nguy

Re: Tropicana Foods easement
March 22, 2019
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Please call if you have questions.

Very truly yours,

SUTTON LAW FI E )

M. Ijean Sutton

Nguy3
Enclosures




o Rer OB Gonend Diminess
Tropicana Foods, 1630 Story Road, San Jose, CA 95122
Issue: Easements terminable on January 1, 20107

. DmrMnFong,

Pr (408) 2942280

FAX (408) 516-903¢
mdeansutton.com




Mr. Dennis BK. Fong
February 22, 2006
Page 2

1. Covenants, Conditions, Restrictions and Rights, Easement and Obligations in the
Declaration of Restrictions, executed by Max W. Walden and Amy J. Walden, recorded
December 15, 1959, Book 4637, Page 441 et seq.;

2. Amendment to said CC&Rs by instrument executed by Max W. Walden and Amy J.
Walden, recordeq March 15, 1961, Book 5163, Page 329;

3. Amendment to said CC&Rs by i ent executed by Max W. Walden and Amy J.
Walden, recorded April 13, 1962, Book 5538, Page 340;

4. Grant Deed of real PIoperty and an easement for, among other things, ingress and
cgress of pedestrians and for the parking of vehicles, recorded December 15, 1959, Book 4637,
page 460;

5. Parking Lot Agreement, dated February 12, 1960, recorded March 20, 1961, Book
5109, Page s;

6. Parking Lot Agreement, dated November 14, 1961, recorded December 28, 1961, Book
5414, Page 377 and Page 383;

7. Parking Lot Agreement, dated December 21, 1965, recorded January 27, 1966, Book
7262, Page 52;

8. Tropicana Phase 3 Owners % Conribution To Parking Lot Renovation, 1 page, asking
Nguy, et al to pay $249,537.08 for proposed capital improvements for the parking lot renovation;

9. Owner Participation Agreement, dated November 7, 1997, with attendant
documentation and subsequent cancellation letter;

10. PrehmmaryRsport, as of August 21, 1998, Order No. 808373-SEL, Chicago Title
Company, 1110 West Taylor Street, San Jose, CA 95110, 408-292-4212, Laura Miller, Title
Officer, re 1630 Story Road, San Jose, CA, 16 pages;

EASEMENTS FOR USE OF THE PARKING LOT

It appears that there at least two separate bases for €asement rights to use the parking fot
for the benefit of the Tropicana Foods building now owned by Nguy.

First, the Covenants, Conditions, Restrictions and Rights, Easement and Obligations in the
Declaration of Restrictions, executed by Max W. Walden and Amy J. Walden, recorded
December 15, 1959, Book 4637, Page 441 et seq., provides at page 441 that the whole shopping
center (described on Exhibit “A”) will be used for commercial purposes, and that 5 portion of the
whole (described on Exhibit “B”) will be the “parking area.” Numbered Paragraph 6., on page 5




Mr. Dennis BK. Fong
February 22, 2006
Page 3

of the document, provides in relevant part:

6. PARKING AREAS. That portion of Exhibit “A” hereinbefore referred
to and described in Exhibit “B” hercto shall be and the same is hereby designated
as the “parking area,” and each and every owner of any portion of the tract of land
hereinbefore described as Exhibit “A”, either present or future, together with their
tenants, employees, invitees, patrons, and customers, and any and all other persons,
firms or corporations who have, or may in the future have, any interest or right in
said Exhibit “A”, or any parcel thereof, by law or otherwise, shall have and hold an
casement which is hereby granted and created over all and each and every part and
parcel of that portion of Exhibit “A” described in Exhibit “B” for the purpose of
parking motor vehicles belonging to the owners of portions of Exhibit “A” and to
their tenants, mvitees, patrons and customers, together with the right of ingress to
and egress from the same, and the right of ingress t0 and egress from the buildings
erected and maintained on Exhibit “A”, and for the purpose of loading and
unloading commercial and other vehicles. ... .

The document then sets forth agreements, charges, covenants, and restrictions for
management of the property in paragraphs 7, 8, and 9-

7. PARKING AREA MAINTENANCE. The owners of each and every
part or parcel of Exhibit “A” and each of them, shall be obliged, by virtue of their
ownership of such part or parcel, to become a party to, and to remain a party to,
during the period of such ownership, an agreement for the installation and
maintenance of the parking areas hereinabove referred to, which agreement is
hereafter referred to as “maintenance agreement.” ___

1n writing to alter, amend, change or revoke said agreements, charges, covenants




Mr. Dennis BXK. Fong
February 22, 2006

. Page 4

and restrictions in whole or in part.

In the event that one or more of the agreements, charges, covenants and
ictions shall be adjudged to be unlawful or invalid by a court of competent
jurisdiction, the remaining provisions shall in nowise be affected thereby, but shall
remain in full force and effect.

property so conveyed.

“Exhibit A” refers to the whole shopping center, and “Exhibii B” refers to therest of the

shopping center not in the parking area parcel, Mﬂdﬂdﬁ?ﬁlﬁ‘ﬁm&m&%ﬁ
—shaped-buildings~ -
ANALYSIS

The question is one of proper construction of the document. Did the parties intend that the
“easement.” or just the “agrecments, charges, covenant and restrictions™ be terminable by vote of

majority ownership of the property as of January 1, 20107

“agreements, charges, covenant and restrictions” are amendable by majority ownership vote as of

It appear that the “easement” is not terminable by majority ownership vote, but the

January 1, 2010,

INTERPRETATION TO CARRY OUT INTENT OF THE PARTIES

"The purpose of the law of contracts is 10 protect the reasonable expectations of the
parties.” (Ben-Zvi v. Edmar Co. (1995) 40 Cal.App.4th 468, 475 [47 Cal Rptr.2d
12].) A lease agreement establishj a landlord-tenant relationship is a contract and
is subject to the general rules governing the formation and interpretation of
coniracts. (Medico-Dental etc. Co. v. Horton & Converse (1942) 21 Cal.2d 411,
418-419; Vallely Investments v. BancAmerica Commercial Corp. (2001) 88

Cal. App.4th 816, 822 [106 Cal Rptr.2d 689].) Formation of a contract requires
parties capable Page 1269 of consent, the consent of those parties, a lawfiul object,
and sufficient consideration. (Civ. Code, 1550.)[5] "Mustual assent or consent is
necessary to the formation of 2 contract. [Citations.] Mutual assent is determined
under an objective standard applied to the outward manifestations or expressions of
the parties, i.e., the reasonable meaning of their words and acts, and not their




M. Dennis B.K. Fong
February 22, 2006
Page 5

unexpressed intentions or understandings. [Citation.] Mutual assent is a question of
fact. [Citation.]" (Alexander v, Codemasters Group Limited (2002) 104
Cal.App.4th 129, 141 [127 Cal.Rptr.2d 145].) "The fundamental rules of contract
interpretation are based on the premise that the interpretation of 3 contract must

formed governs Interpretation. [ 1636.] Such intent is to be inferred, if possible,
solely from the written provisiens of the contract. | 1639.] The "clear and explicit"
meaning of these provisions, interpreted in their "ordinary and popular sense,” . . .
controls judicial interpretation. [ 1638.] [Citations.] . . . [LJanguage in a contract
mustbeinterpretedasawhole, and in the circumstances of the case, and cannot be
found to be ambiguous in the abstract. [Citation.] Courts will not strain to create an
ambiguity where none exists, [Citation.]" (Waller v. Truck Ins. Exchange, Inc.
(1995) 11 Cal.4th 1,18-19 {44 Cal.Rpir.2d 370].) Interpretation of a contract "must
be fair and reasonable, not leading to absurd conclusions. [Citation.]"
(Transamerica Ins. Co. v. Sayble (1987) 193 Cal. App.3d 1562, 1566 [239 Cal.Rptr.
201].) "The court must avoid an interpretation which will make contract
extraordinary, harsh, unjust, or inequitable. [Citation.}" (Strong v. Theis (1 986)
187 Cal.App.3d 913, 920-921 [232 Cal Rpr. 272].) Section 1643 provides: "A

without violating the intention of the parties." In the event other rules of
interpretation do not resolve an apparent ambiguity or uncertainty, "the language of
2 contract should be interpreted most strongly against the party who caused the
uncertainty to exist.” ( 1654.) "Stipulations which are necessary to make a contract
reasonable . . . are implied, in Tespect to matters concerning which the contract
manifests no contrary intention.” (1655.)

ASP Properties Group, L.P. v. Fard, Inc. (2005) 133 Cal.App.4th 1257, D044896

SUMMARY OF “EASEMENT” LAW

References to “Callur3d,” refer to California Jurisprudence, 3d Edition, Easements and
Licenses in Real Property, 2005 CDRom Edition, by section number, and to citations therein.

An “easement” for the benefit of specific land at Common Law is an interest in land that
is not terminable, but rather, is an “hereditament,” which is inheritable and not revocable. An f

“casement” is distinguishable from “covenants that run with land,” "licenses,” “profits,” and
“tenancies” or “leases,” which are terminable and revocable. e

An “easement” is a DNONPOSsessory interest in the land of another; it is an incorporeal right
that entitles its owner to use or enjoy the other's land, or to prevent the other property owner from
using his or her land. An easement has also been defined as a restricted right to specific, limited,
definable use or activity on another's property, which right must be less than the right of

7



M. Dennis BK. Fong
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enforceable by or binding upon successors to the estate of either party, while an easement is an

interest in the land, created by grant or prescription. (Callur3d, §2, §5) (Committee to Save
Beverly Highlands Homes Ass'n v. Beverly Highlands Homes Ass'n. (2001) 92 Cal. App. 4th
1247).

S

The document then creates covenants that run with the land in paragraphs 2, 5,7, 8, and 9,
including the Architectural Committes and reference to separate Maintenance Agreement which
sets up charges to each merchant for maintenance costs of the parking area.

It is these “agreements, charges, covenants and resirictions,” therefore, and not the




3]
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Mr. Dennis BK. Fong

February 22, 2006
Page 7

“easement” (which is conspicuously absent), which is subject to being amended by the vote of
more than one-half of the owners afier January 1, 2010, referred to in paragraph 9, at document
page 10.

No subsequent amendment, transfers, agreements, or any other document reviewed
appears to change this conclusion. When the two new pad buildings were built in 2004, nothing

appears to change this conclusion,

GRANT DEED OF EASEMENT RECORDED DECEMBER 15, 1959, Book 4637, page 460

This conclusion is supported and conclusively demonstrated by the separate Grant Deed of
real property and an easement for, among other things, ingress and egress of pedestrians and for
the parking of vehicles, recorded December 15, 1959, Book 4637, page 460.

Estate Investment Trust of America, Nguy’s predecessor in interest, real property which is now -
the Tropicana Foods building onl (calledPare5FT) and an easement o the parking area (caled™"
Parcel 2)".. “TOGETHER WITH a non-exclusive easement as hereinafter defined as an

%@mce to the above parcel, over and upon the following described property: ... . “

to their relative ownership interests. The merchants are referred to as the owners of the “Dominant
Parcel,” and the owners of the parking area (called the “Common F acilities™) are referred to as the
owners of the “Servient Property.” This language is consistent with a recognition of the existence
of an irrevocable easement appurtenant, with separate maintenance agreement.
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Mr. Dennis BK. F ong
February 22, 2006
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The owner of the servient property has the duty to maintain it, and the owners of the

dominant property have the duty to pay their fair share of the maintenance costs (but not capital
improvements.)

Also, it appears that the RDA recently bought the small, rectangle-shaped lot out near the
corner of the property, now parcel #4861068, from Albert Toy and Lily Wong Toy, but again
nothing in that transaction appears to have changed the easement rights.

CONCLUSION

The conclusions stated herein are based on the documents and law reviewed, and are
subject to change upon other information,

for the Nguy Tropicana Foods building and for the original I -shape buildings, and separately by
the Grant Deed which grants the easement for the Nguy Tropicana Foods building alone.

Very truly yours,

SUTTON LAW FIRM ///

MDS:nguy.004

,/ggﬂry Nguy

Tropicana Foods
1630 Story Road
San Jose, CA 95122
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- 145.03 feet; thencs South 52° 08! 15" yeat 31 feet, more op less,

to. the intersection thereof with a line drawn parallel with ang dig~

tant Northeasterl 154,00 fe

line ol gaid 10,989 acre B
B2 377 541 20" E] 100,50 Teet;
U A0y Ros 0o Teet; tuence at right angles S, 37°

Temt to the intersection thereof with a line dp,

C -_.~_:;{angs?f'aintantfNbrchwasterly 150,00 faat

-7 easterly line of maid 10,989 acre parc
line N, 5§29 Q5' 40" E, 73.00 fect; thence at rig
541 20" B, 40.00 feet; tnence at right angles N, 52 A
feet; thence at right aﬁgles N. 379 541 20" y. 20.00 feet; thence at
05| 0“

" right les N, 52 E. 136,50 feet; thence - * right angles
N%S§Z°ag§' 20" ¥, 25.00 feet; thence at right angl v, 52% 051 Lo»
E, .00 feet; thence &k right €y N, @ t oy ’ "
thence at right angles K. 559 ang&oﬁ E. SZO.BQ £ gﬁpggnEEEt’

Road; thence at right ang 3 S, : 0. E 150.00 reet to L
intersection thergor with ¥ith and digtant North~
westerly go.oo feet at righg ang theasterly 11ne of

Baid 10.2 3 acre parcel; thence g lol

40" W, B 2.5

-

of said 10,989 gere
' W, 272.25 feet; the
: By 021 foet; thence N. 3
W, 13,97 feet; ¢
tha?ce at §%
t es N,
32% 57" W. 13.
oint of beginning,

purpbsééi“f
for water, gan, oiil-and ndewez* g
.bipe 2ines, fopr telephone and eleatric light and powep lines, togethep ;

S wAth the necesaary polas 8nd conduits; pop Ingress ang egresg of

e
ereeLT

pedetrians, pop LIiG

tonstrueted gp barcel | herein ¥hlle thosge bersong are, at the

6551230

Cime of Farking, Occupantsg, customeras and Patrons of the owner or

tenants of sarser 3, bhe Installation ang maintenaﬁoe'of‘bféfhéﬁﬁfggw?ph
: I

¢&nopies, marquees, ang 81gns which shall pp extend more than tep

(1G] feat from tns Bulldln, COnstoncted oo n: o

of underground footings to aupporﬁ b




| Fa,

" #nd maintenanpe. gt
"'pi‘,?d lines,

pith the nNeoassary poleg ;

construoted 8 parce)
o :

time of pa_rkin‘,:-gacup'antn, uBtamdra and patrons of the owner o

tehants ar” Piargel 1, the installation &N auiim_cnanue. aof overhang {1,

“

canopley, nrquack\am 8lgns whioh Bhall rot exL‘OQd Bore than te,
v V. G e

{16) reet from the t:...-’l.idiru conatructed g pPlirve] l,‘k’.\c‘u‘- L?m.,{:m.tn!:ation

. - . b T
ur 'JM#Pgric}um footings to 3.pPpoOrt the Faundation or _;ne‘\mmx-\\g

constructed on parge) 1, and fop a\i}rmt-:rthcr Purpoaes set roh\tﬁ- I-nh\;\: -

"that certalp Declaration of Restricptiong made E}me,v.'vﬂm'&n Bnd

Amy J. Walden, dated Decemter 14, 1959, and recorded Dcci;nbvr:ll‘-, i‘-,‘_\s:,
a8 Document Ho, T37949 3 v1n the afflee of The céqm.y decomter
©f Santa Clara Coull':r.), \;a}tfor-nu,‘ ':.'ogc--tnur Wit afl and llu.‘,u.la.‘f Live
Lr_‘ﬂcm;-:nLu, 7hered1bam;1LlA and appurtenancoey Liereunty lﬂ‘lL.ﬂh'_fh_-'_ o ey

ANywlse app&:'talu,lng, and the revers {on and Pe.rrajons, Pumd lnder L

Pemalimdery, Bnts, lsaues and profivg heyeorl,
. «

¥
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EXPRESS oR
RESTHICTIONS s RIGHT

<ration has caused jis Corporate namea n.mi ar?d h‘)‘ be affixed herd_tté
and this instrument to be executed by its duly &uthorized o b e T :.*' .
v £ e l'“‘.,‘ ".':'“_,
o WARXKIZ
Dated; ... .Dea:mhan...lﬁ,...lgsg..w............ ; [LLEY 5 i :

By s

Tria g
HUR

1n

HE

-i‘ema inder and

34
LT VIS

WITHOUD WARRANTY .

e ey, |

HMPLIED.  SURRen o COVENANT . [io e
S OF WAy, gy mmmmmﬁ.‘%’?ﬁ%gﬁ
z Py PR

bafore me, thy nnd

“roigned, g Notary Publio in and- foy gald

e COUREY w0 g Btate, parscrally appegrea
. known g ma :tj m Lh

4 hﬁ%ﬁ: T Procidant, and

acuiad tha within tmlh:mintuu behaijt
\Co TY of the uihammddl&mn
AT el Wm‘ aam .
RE iGE, R F) Soapn fod the aame,
- [ “ren, S L - :
Y \rm_’rﬁ_tqg.m:.hplm Cfilelal pem),
i SR e

‘ -_ ': ;Wt::‘_":_-—-n: " \ ; @
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iDEOLARATxou QF RESTRICTIONS

‘This 1natrument hereinalfter for convenience

Y.

,19 517 , by and between

' Max H. Halden and Amy J, Walden, his wife, are the owners
» lying end teing in the City of San

‘Clara, State of California, morea partiuularly

(O LA 4 |

--Tha undarsigned are. dgsirouﬂ of establishing a g :ral -ard

liform plen ror the 1mprnvemen+ and development of saild tract of land

. Tor ocmmercial and/or buslness purposcs which wiil Inure to the benefit

unEGLARATION OF RE3TRICTIONS, Tne undersigned, owners of

in Exnibir "A" hereto, do hereby declare

-.;.. A w 4
Ty Gageribed b0 4

;%Bat ﬂald tract of land, and each and every part and parcel thereof,

ll held and shall be conveyed subject to tne agreemenls, charges, i :
ol )
t 1

s | S fo -
Aaceainai Yoo se

{ ovenanta and restrictions

P S

*3.. PURPOSES FOR WHICH LAND MAY BE USED. The said tract of 5

: . b
_1and (dasoribed in Exhibit “A" hereto), and eacn and every pari :EQ
i 2 Fa)
and parcel thereof, shall be used solely for commercial or business . l

'Epurposea, 1ncluding the erection and maintenance of buildings designed

and used for commercis l o“ husiness purposes and the necesaary and

'appurtenant areas devoted tc use &5 3ildewalks, aisles for 1ngreas;to

9nu Eélusﬂ Irum’uu;xdiﬂbd drlveways cud zroos for leosding and uhloﬁd{ng
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and to their employees,

For so long as: (&) Lucky Stores, Ine,

“

dr ntore on the premises described in Exhibit "A", or (b) the

:ding to be: oocupied by Lucky Stores is maintained as a site

which & .8uper market may be operated (whichever of the foregoing exists

‘_;?_prlthe 1on5¢r pexicd of vime), sald tract o laud (h2reinafter relerred

_eﬁi@as slmply as Exhibit "A"), and each and every parcel or part

-théraor,:shall not contain 4 general market, super marke* theatpre,

"iquor store, grocery Btore meat market, poultyry fish market of

: 1; "A" which is 1ncx.1.dental to a use which 18 not herety prohibited,

and which 13 not snrstantially competitive with the operations of a

‘uper,narket by Lucky Stores, Inc., 1ts successors or &ssigns, shall

_not ponatitute a violation hereof, 1t 1s also expressly provided that

he maintanance and operation of Lucky Stores, Inc,, its Buccessors

and,asaigna which conflicts with this paragraph 1s hereby excepted

_rrom tha provisions of .this paragraph. f : ?

LT

#.i LOCATION OR BUILDINGS. No building or other structure

nhall ba ereoted or mnintained upon thosa portions of Exhibit L

f;ah are dascribed iln Exhibit "B" attached nereto and- by reference made

a parb hereof provided, however, that any minor encroachment into

L At

65512308

the areas described on Bald Exhibit "B" incidental to the erection ¥

"iof a building permitted under the terms of this Declaration of B

43Restrictions, or to the operation of a business in such building, shall

“not constitute a vinlation of thls Declaration of Restrictions; provided

further that any encroachment of a cenopy or similar appurtenance

to any such butilding, not exceeding ten (10) rfeet into the .rea’
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Thé foragaing resbriction Shall be in no wise eonstrued _

pa rorbidding the génatructipn and maintenance of awnings ang 8igns

attaohed to and reasonably necessary for

use of the commercial or buainesgsg strueture

arected upon said Exhibit L G nor the installation and maintenance
parking.araas, inolud4ng auoh Tenoes, barriers, columns and

_lighting atandards and other atrucbures 85 may pe reasonaovly necessary

iie ma:ntc alice and vperation cf sgid Parking Bres, dn a clean
nLen p : : p

sar# and eight voeendition, nor Lhe erection and maintenuance of

i g;q?yalkﬂ of»a~widthAof not mo: e than ten (1V) reet dadjoining ény

If e ;'f:‘: la ] : erected upon said F- 1pig "A". These
' S Pentp S0 noﬁ‘prohibit the use of the Hroperty describeg
"1n Exhibit “B" for the aonstruotion below ground level or necessary

- founiut_uuu and/bv fuubings f'or buildings, the eraction of whicrh

frSady

i dg permitted under this Declaration of Restrictions, 1n addition,

‘Aa .’l:'

menb and oparation of Exhibit "A", and the bulldings ang facilities
o@écted pheréon within the limitations hereor, | 8

and built in conformity with the highest apg best architecturs) S

- m

and engineering Standards. such buildings shall wve of standard £
_uunsbruction employing con0fetu and steel, relnforced Ccnecrete, é:
w

'prefabricatad conerete panels on a Gteel, concrete and 8teel opr

— 4 :

+ relnforced concrete rramework conerete bloek, briak, atbne or
;‘ other DASonry construction, or 3 ccmtination thereof, byt fabricated
wWooden trusses and sheathing may be used in ths construction of

the roofy or such builldings, nc building shall o¢ erected op maintained

NN s»adAd Dwbd4t.ae Mo n




BT

wszg~z-.:-."5_‘.'-‘n'.'.f‘.:.‘.:.".‘__ ol
. 4 ' a ‘ ;
» lath and plaste;

construction,
?Ffiffhé roregoing restriotion s

hall in no w

ise be aonstrued ag

'ipé,the-use‘or wood, glass, metal, plastig or plaster,

or
mombibatiun thereor

s for the purp
‘;fiﬁn or embellishment or fop

ose of storefront construction,

temporary Or moveable Partitions
buildiiigs,

Bugh commercia] or business

o ”;i”ill bulldings eonstrueted,
. CUEXAIDIE "A 3hall pe planned,

erectea or maintained upon said

8ible, Building ang

_ : > be constructed,
‘.éredted, plaoced, 8ssembled, altered op permitted

‘Portion of said Exhibit R
?pﬁrﬁanépt 8igns

to remain op any

?&tﬁpgﬁagraph & heraor,

S0 proposed to he con

erscted, Placed, 838embled, altereq or permitted tgo

Temain on gaiq ‘f
Parcel thereor, | '

"
Unless within Tifteen (15) dayg aftep
tullding ang plot plans,

tract of land o any part op

!

. ! NJ
the submission of such;’&?!

the same shall

Leldisapproved in wriﬁlng fsﬁ?ﬁr
by said Architectupral Committee, tle 3ame may be considered to haye ;E?,} P
been approved, 8aid Architectural Committee may,
a writte

howev- -, issue C‘: /
- &
1 approvai of guch Bullding anu plot nlan !

vladan Lilaa
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npprcvai whan duly acknowledged, may be recorded in the office

t the Bounbﬁ Recorder of Santa Clara County, cCalifornia, Such

app oval however, shallin no wise have the effect of or

be“nonhb ad_aa‘in any manner amending, altering, modifying or walving

nny‘or all or the agreuments, charges, covenants and restfictionﬁ § Bl

*g;heraiu set rorth.
The dpcision ef 2 majority of the Architactural Committes -” 1

‘,upon any mattar Or matters submitted or referred to 1t under the

"i.termb hereor shall be final for 211 purposes, provided, however, that
;_auoh dacision 8hall not be in violation of the 8gr  -"ents, charges,
qvﬁdaﬁpg_undfpegbrictiqnﬂ herein contained,

7 t-- Neithnr the Architectu*al Committee nor any member or members
thareof ahall be rasponsibtle or liable for any loss or damaga resultlnb
‘vdm tha approval or disapproval of any building and plot plan so
Bubmitted nor be liable 1in any manner whatsoever for any errors,

derenta or omisaions in said building and plot plans op in any

building oonatruoted ereoted, placed, assembled, altered op

:permitted to remain on s8ald tract of land in accordance with suagh

«fbuilding and plob plans, or otherwise,
._"6.‘ PARKING ARZAS. That portion of Exhibit "A" hereinbefore

_ rererred to and described in Exhibit "p* hereto shall be and the

6551 1308 2b622T
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aame is hereby designated as the "parking area," ang each and every
_owner of any portion of the tract of land hereinbefore described
ﬁ?aa Exhibit "A", either present or future, together with their tenants,
employees, invitees, patrons and customers, and any and all cther
persons, f{irms dr corporations wno have, Or may in the future have,
any lnterest or rignt in said Exhitit "A", op 847 pareel thereof,
el Batia aedihana s fRFement phich 45 hawmel

JodaWomr o atersitae.  shoa e < BTS S0C 2N assement phish g

Ty

granted and crcated Aver Gl1 arnd pzaohn ana “ver. pert end parcel of
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Shaiin s ate o T T S o
- g B L LTS URN ST o e

7 %ﬁl’,:
f‘parqug motor vehicles belonging to the owners of portions of

ndmaintainad on Exiibit "A", and for the purpose of loading and unloading
£ Jd3 wxpressly declared that, and

oommercial and other vehicles,
%

thﬂ'UBU‘Df‘ﬁhe*??emi&&ﬂ“d@&ﬂfiﬂcd—dﬂ Exhisit Man, ia-reatricned—ﬁo 0}~(
that“ﬁt to~timeduring - tne- tinvanece of Lhese restrietions shalls, * i
'H'

okt e
% ——

the«&rua“availablé“rﬁr parking -of—velrtcles bep-le- “hanfzggee*timew

-thaﬂarea*uvcupIed—by—buiyd;ngs—in—na&d—ﬁxhibttﬂﬂAﬂ_
7. PARKING AREA MAINTENANCE, The owners of each and every

part or parcel of Exhibit "A" and each of them, shall be obliged,

‘by virtue of their ownership of such part or parcel, to become &

party tb, and to remain a party to, during the period of such ownership,

an agreement for the installation and maintenance of the parking

areas hereinabove referred to, which agreemert 1s hereinafter referred

bauld agreement shall provide that

..to as "maintenance agreement.’

- the -parking area shall be appropriately graded in a uniform manner -

to provide for proper drainage and shzll Le prepared, surfaced,

laid out, lighted and maintained in a uniform manner, The sgaild

malntenance agreement shall also provide that the parlking area shall

be laid out, and marked to provide a uniform parking pattern
¥
The owners of the various parts and parcels

throughout the same,.

of land comprising Exhlitit "A" may at their option, organize a [

L

’ Committce or designatlc one of tneilr number as the agency, or agent,

-responsible for the cleaning and maintenance of sald parking area

e Ny

concition; the cos Y of 3uch

65510308 2beg, T

in a unlformly clean, safe and Flaatly

rleanine. Ynstallation and midititenaois snall ve Lorne bv the sa'dé
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-pﬁéppﬁt&wqeacribed in Exhibit "B" bears to the total area of
u&h- an&‘in Exhibit "A™ which 1s outside of the boundary or

*thd“yroﬁerty described in Exhibit ®"B", 1t is expressly understood

' hab there Bhall be included as part of the cost of ¢leaning and

s

A

iy

'ﬁnintenance above referred to, any and all taxes and &sser.ments
levied and-aasesaed aizainst the property deseribed 1in said Exhinit
"BY; provided, however, that in no eveut shall the owner of any
of ghe property in Exaitit "A" outside of tie voundaries of Exhivilt
"B" be obligated by virtue or such maintenan  Lgrcement to expend
.any sums by way of reimbursement for the cost of the original
1nstallation of any parking area, or for anJ expenditure which is,
unde: crdln:r; accounting practices, properly chargeable as a
capital expenditure,

8. ARCHITECTURAL COMMITTEE, Declarants do hereby establish
n Archivectural Committee to be composed of three persons, and

-do hereby appoint as the first members of said Com”’;ffi nﬂz G d’f(‘

fgﬁlm»u P H~Lf A T , and %,--:‘ =

'A Aoy » The members of sald Committee, 'whether //'é/‘

appointed hereby or appointed by Deolarantg! Buccessors or aasigns,
or elected by the owners ol portions of the land hereintefore
desuriped, as hereinafrter provided, shall serve without compensation,
The duties of said Architectural Committee shall be te examine,

atudy and approve or disapprove bullding and piot plans for inldinga
and/or other structures to Le constructed, erccted, placed, asgembled,
altered or permitted Lo remalr on any portion of the tract of land.

hereinbefore described, 1in accordance with the provisions of this

LT

agreement,




fﬁaintdining said Ardhitectural Committee, the record owners of seventy-

:ive'('jsxj,per cent of the area included 1n Exhipit "A" but outside

..the'premiges described in Exhibit "B" ghal, be vested with apg shall

,hdye Tfull power and authority to eéppoint angd maintain such Architectural

Committce, togecher wizp She powsr anq autnerity o Teliove a mempap

T

.or mémbera of said Committee ang Lo elect g g:ccessor or Successors

'tp;filiﬂany vacancy or vacansies created by ~oval, death, resignation

: bﬁ:iégbility to act., EKagh O¥her of a portion op the tract of lang

,“;hévq;ﬁﬁefqre described shall have vogeg 88 Lo any and all matters

ng which the owners of portions of the tract of

land herein-

vote under the pPrevisiona of Ehia

o ~;} Y :,1'_' Declarants or their Bucccssors or 483l1gns shall hava the
f«iﬁ¥f ;f_' : .right at any time, at theyp option,
: obligation or appointing andg maintaining the

by‘executing, acknowledging and riling fop record in the office or

the County Recorder or 3anta Clara County, a notice or Surrender

of such obligation referring therein to ghyg Declaration of

Hestrictions.

o No removal or appointment or any member gp members of the A ';

Architeectura> cdmmittce, o' Vi dppointment of a New Committee f j

j ; composcd of other than the threc persons hereinbefcre in thig : é;l

s , rFaragrapr. - LIRS, L0211 0, RESTLE e =i, purposc or burpoces : }E;
1
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' amc43?7 merd49

bben notice"or sugh removal or appointnent referring specifically

r 1 “to thia Decl&ration of Reatriction& and stating the name g

nd.ﬁggrana o: ‘the member Or members so removed or appointed,

b

»

Bhall be deened to te notice to all persons holding or owning any
9ﬂpnﬂf in the tract of land hereinbefore desoribed of the contents
';aid hotice and of the matters therein set forth,
7 9. COVEWANDS HUNNING WITH THE LAND. Each and every express
;agreement charge, covenant and restriction conta‘ -d ip this Deolaration
or Reatrictions shall be covenants running with the land, and the
breaoh of any thereof, or the contlnuance of any such breach, may be
enJoinEG, abated or remedled Ly approprlate proceedings by the
Dealarant or hisg 8uccesaora or assigns or by the owner or owners of
‘any other portion of the tract of lang hereinbefore deacribed but
by no other: person or peraons.
. The oontinued breach of any agreement, charge, covenant or
lure of any cowner gor owners
be construed
'o be a8 waivar of any sucn agreement, charge, covenant or reatrio*ton
dr & consent to or waiver of any subsequent breach thereof by any
owner Or oWners or any person or Peraons entitled to enforce the same,
The breach or any of the I'oregoing provisions, agreements,

charges, oovenants or restrictions op any action taken to enjoin,

abate or remedy the same, ahal1 ‘not defeat or render invalid the

' lien of any mortgage or deed of trust made 1n good faith and for
value a4z to any portion on portions of the tpract ¢f land hereintefore
described, but said brovisions, a-r cements, cherges, Covenants and

restrictions saail ve vinalng upoa and efl2ctive azainat anv awnen B
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.Thedé agreements,‘chargeﬂ, ocovenants and restriabions shall.

0: the benefit of and be binding upon all owners of any portion-

:.o:ia' of the tract of Yana hereinbefore described and all

f”penponatcla_ming under them or any of them until January 1, 2010,

at ﬂhich time the game shall ve extended sutoma atically for Successive

”l.periada-of ten (10) years, unless aubsequent to January 1, 2010,

uhe ownera of morec than sne-halfl (1/2) of the total area of said

tract or 1and Bhall agree in writing to alter, amend, change or

revokc .8aid agreements, charges, covenants are restrictions in whole

_ or in part.

» In.the event vuat one or more of tne agreementa, chargea,

*oovenants “and restrintions 8hall be adjudged to pe unlawful or invalid

iby a Luurt of compatant Jurisdiction, the remalning provisions shall in
R ‘-'?f-“"

nowiae be arreotcd thereby, but shall remain in full foree and erfect.

Nothing herein contained shall prevent the Declarants, in

:making oonvayances of any part of the tract of land hereinbefore

desaribad from imposing other and further agreements, charges,

aovananta and restrictions upon any property so conveyed.

10 EXECUTION, IN WITNESS WHEREOF, this Declaration

of Reatrlctionﬂ has been executed by the undersigned as or the

day and year first hereinabove set forth.

W. Walden

’P o e
L g T S

Amy J"W§1uen

S P
.. 1]

) 8 s

e — AN | TN
5‘., _1959_ T eeeee before ma, 5 f! Cc.g J
e © Notary Publjc { ﬁ i
............ ‘;’. a_l - p 2 .County unyr.-l Siate, ! ; :B l
et A T =
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- fg;;hbbka and pages set forth after thelr respective names,

;,connant to the axecution of the roregcing Declaration of
WALDEN and AMY J, WALDEN, “is wife, and

clary
‘undor Deed of rrust recorded
Jan, 6, 1959 in Book 4281,
Official Records,:Santa -
Clara County, caiir., _Page 519

. y
N e A - U sz f*\

{‘,j,undorbcad ‘of Frust r cordod.
“Jan,-6, 1959 4n'Book 4281,
‘Qtt:.cia‘ Be:o £, 38nta .

“Sant& Oiara

under Dndror it rodordtd
2 ﬂ"lﬂ[ J‘a. 6 19’9 m BﬂOk haal;
i Official Records, Sa.ntn -
. l.mrhl'r Bnurruv
o o - A
gy Ian ‘19591113001:
'gnill ‘Records, Santa
unt;r, .Calif,, Page urder Deed of Tnut recdrded
g Jan. 6, 1959 in Book 4281,
Orricial Records, Santa
Clara County, Calir., Page 519
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&5 ig
in the year ons thousond wine hundred ond T1fty-Nine
lv!en’m _...!.Lr Detweiler , a Notory Public im and for the
Cowsly of — Alumeda . Stats of Californa,

reriding llu'nhl duly commissioned ond svorn, personally :.afmi._.ﬂ.l_g.;_.mﬁ;_ld
Deris P, ¥infield, Joha DeVincensi, Jmes 4, Orane, Heman
K. Bchwars sad Horman P, Schvars
imomm 1o ma to be the personB__whose name B BIQ __subsoribed to the withis imslrumad,
and achnowledged 1o me thol.$he T_svecuted the rame.

JN WITNBESS WHEREQF I hove hereunt 3¢l my hand ond affised my oficial 30l
County of —.

yeur in this mﬂﬁgﬂ shove guritien,
e

el SR

etary Publ tl.._._...__.—_._f..
N h e ln ad For State of nl.il'orlh.

Vg « My Commission Explres

- ‘:“'ﬁ-—tﬂr\.v';'-‘-:‘rpwwr..:,. ey 8 .o -
4 4N L Tl oy B T T
. - : LE .F.4 1-1‘gﬁlﬁ.|-¢|5‘,J‘-‘

LLCOUNTY OF )
Santa Clara PR ———
" “Dacember 15, 195 I

me, the underigeed, a liotary Public in and for -aid
- LCounly and Stata. personeily appcarsd

STATE OF CALIFORNIA eoﬁr4837 NGE452 l

Pia.icanl, ond

th




T gt
Fradccept.’

BN e

\that:certain:lo.pag acre

, 8 subd:lv.tgion', and sghoyw

ot Ho.fl?BS—Trqpicana Village
for ne, "In Bo -4

.0 8a1d .10 559 0
&l:th’:i?'s#'eo Eagt
e érice at p t.

ﬁorth 52’05*43{?1 Bants

65 STl30sebeeet




O L . L LT e S s TWI»I'I'IJ-.._J
i ; T8l Droperty alT opme the City of San Jose, County
0% Santa c;gnqgﬁsggtqjd:"Calirornia,=deacribed as follows:
Iﬂﬁﬁﬁa at tha'mostwﬁasterly cormer of that certain 10.989 acre -

reel.of land.designated 'Not a8 part of thig Subdivision™, “and shown
"ér;pinlhapﬁgntitled,;FTract “C. 1735 Troplcana Viiluge.

{BE P e?i9£+etiséq;:1n“bha Southwesterly 1ine-of King Road, as showm
;gaid-Hap;;thence alcngz;aid‘SouthwesterJy-line ~f King Eoad, North

Sk{EO"FHeut-kél.MT-;eat; thence leavirg satig line paralle] with the
[ 1y line of - e pi

qorin: 37°54120" West 194,78 Teet to the intersection thersos with the
oﬁﬁhbaqterly,line.o:.Stpry Road, -as shown upon satd Map; thence along
said{Southeaaterly-Iine;WSouth 49°4n145m West 454 .85 feat to g point
distant thereon North 49°42r45n £, 0t 140.00 feet from the most Wester)
“eorner of said 10,989 acpe Parcel; thence at rignt angles South 40°17115"
East 140,00 feet; thence parallel with gaid Southeasterly 1ine of Story
Road, South 49°42 145" wagt 145,85 feet to the intersection therepfr
with the SOuthwesterly‘l;ne of said 10.5989 acre parcel; thence along
‘saidﬁsouthwesterly:line,’South 37°54'20" East 491 .41 feet to the most
. Southerly: corner thereof; thenca at right angles along the Southeaster-
"ly line.of said.parcel, North 52905140 Eagt 75%0.06 foet to Lhe point

ING THEREFRGH the following described parcel of land: -
ING at & point 1nthc,80uthwester1y line of that certain .
89 ‘acre parcel Of land designated "Not a part of this Subdivisign"
on that certain Map entitled, "Tpagt No. 1739, Tropicana
Pt No, 1", a Map of whioh was flled for record’in pook 94
?Mapl,npage.19,.etj;pq,:diatant thereon South 3T 5#’*20“'East, :
170.3 ;taat;rrom'thg'mout‘Hasberly,oornar thereof in the SOutheasterly
Hodd, 'as- gaid 10,983 acre parcel end Story Road are ,
'khid’ufg: thenoe North 52 o6 31" East, 20,10 feet to -
£ (¥ BEGINNING of this.dasoription; thence‘oontinuingi -y
31" Bast;- 165,02 feet; thance South 37° 99 158" Rang ;. .l
) hence” South. 52¢ 08! 15" West 31-toet,'morqﬁbrfieau,h} o
0 the 1ntersact10n:therapr With a line drawn parallel,with-and'diaaig;
tant Northeasterl 154,00 feet at right angles from the Southwesterly’ |
of maid .10, 9 acre: parcel; thence along saig parallel line, 7 ! <
e ' 20" E. 100.50 feet; thence at right angles 8. 52° g5v" -

w
‘ d parallel "
line N. 52° 051 40" g. 73.00 feet; thence at right angles 8, 37° i v 2 § 63
54! 20" E. 40700 feot; thence at right angles y. 22" 051 40" E, "8o./6p &2
feet; thence at right anﬁles N. 37° 541 pqn W, 20,00 teet; thence a¢- L
pleht angles N. 52% o5t fjoR g, 135 t angles-.. @,
J‘g. 1&0 20" HEQEB.OO feet; thence at right angles N..52% 051 4047 : ;
8. 08,00 feet; thence at right ef N. 37% 541 ogn oy feet: .7
- thence at right éngles N, 53° qug Oﬁ-E. 0.83 rf?t ?ﬁ EﬁﬁggﬁprFf‘
- distant Southwesterly 12,50 feet at right angles from the Northeaster

line of said 10.989 acre parcel being the SOUthweaterlv.lan, e rivm o Ly o
Road; thenca at ntoht ecesof n aea B, bhE S




‘parallel with mnd distant North-
:&me*southeasferly-line of

‘.‘ angl N. 37% 571 03" w, 2413 £ 'g-
5.752° pgi 57" ¥, 13,38 feet; thenca K.eng 551
trup Peint or beginning.




From: Petersen, Adam

To: Pooja Nagrath

Cc: Shannon George; Tu, John

Subject: FW: UPDATE: Extended Public Comment Period: Tropicana Shopping Center Commercial Development (H15-015)
Date: Friday, March 29, 2019 10:11:36 AM

Attachments: Avigation Easement.pdf

Importance: High

Pooja,

Attached are comments from the County on the Tropicana project.
Sincerely,

Adam Petersen

Contract Environmental Team

City of San Jose Planning, Building

and Code Enforcement Department
200 East Santa Clara Street, Room 300
San Jose, CA 95113

408.535.1241

adam.getersen @sanjoseca.gov

http://www.sanjoseca.gov

From: Aghegnehu, Ben [mailto:ben.aghegnehu@rda.sccgov.org]

Sent: Thursday, March 28, 2019 11:47 AM

To: Petersen, Adam <Adam.Petersen@sanjoseca.gov>

Cc: Talbo, Ellen <Ellen.Talbo@rda.sccgov.org>

Subject: RE: UPDATE: Extended Public Comment Period: Tropicana Shopping Center Commercial
Development (H15-015)

Importance: High

March 28, 2019

Adam Petersen

Contract Environmental Team

City of San Jose Planning, Building
and Code Enforcement Department

SUBIJECT: Draft Mitigated Negative Declaration - Tropicana Shopping Center Commercial
Development (H15-015)

Dear Adam Petersen,
The County of Santa Clara Roads and Airports Department (The County) appreciates the opportunity

to review the Draft Mitigated Negative Declaration - Tropicana Shopping Center Commercial
Development (H15-015) and has the following comments:
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ben.aghegnehu

Sticky Note

Project Location






e As per the attached Reid-Hillview Airport Airspace Plan, the project needs to get an Avigation
Easement.

e Please provide a status report for the Evergreen-East Hills Vision Strategy (EEHVS) as to
approved/developed commercial and office square footage, therefore please list the projects
and what is left.

If you have any questions or concerns about these comments, please contact me at 408-573-2462 or

ben.aghegnehu@rda.sccgov.org

Thank you,

Ben Aghegnehu

Associate Transportation Planner

County of Santa Clara | Roads & Airports
101 Skyport Rd | San Jose, CA, 95110
408-573-2462 (o)

From: Petersen, Adam <Adam.Petersen@sanjoseca.gov>

Sent: Friday, March 15, 2019 4:40 PM

To: Petersen, Adam <Adam.Petersen@sanjoseca.gov>

Subject: UPDATE: Extended Public Comment Period: Tropicana Shopping Center Commercial
Development (H15-015)

Good Afternoon,

The public comment period has been extended by one week. The new public comment period is
March 11, 2019 to April 8, 2019, and an errata is available on the website at:
http://sanjoseca.gov/index.aspx?NID=4994

Sincerely,

Adam Petersen

Contract Environmental Team

City of San Jose Planning, Building

and Code Enforcement Department
200 East Santa Clara Street, Room 300
San Jose, CA 95113

408.535.1241

adam‘getersen @san'oseca.gov

http://www.sanjoseca.gov

From: Petersen, Adam

Sent: Monday, March 11, 2019 11:24 AM

To: Petersen, Adam <Adam.Petersen@sanjoseca.gov>

Subject: Public Review Draft Mitigated Negative Declaration: Tropicana Shopping Center
Commercial Development (H15-015)
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PUBLIC NOTICE

INTENT TO ADOPT
A MITIGATED NEGATIVE DECLARATION
CITY OF SAN JOSE, CALIFORNIA

Project Name: Tropicana Shopping Center Commercial Development Project  File No.: H15-014

Description:

The project consists of the construction of a three-story commercial office building totaling 31,744
square feet, of which 20,748 square feet would be office space and 10,996 square feet would be
retail space.

Location: Southwestern corner of the Story Road and South King Road intersection, at 1664 Story
Road in San José, California
Assessor’s Parcel No.: 486-10-091 Council District: 7

Applicant Contact Information: Dennis Fong; 1692 Story Road San José, CA 95122

The City has performed an environmental review of the project. The environmental review
examines the nature and extent of any adverse effects on the environment that could occur if the
project is approved and implemented. Based on the review, the City has prepared a Draft Mitigated
Negative Declaration (MND) for this project. An MND is a statement by the City that the project will
not have a significant effect on the environment if the project implements the protective measures
(mitigation measures) identified during the environmental review.

The public is welcome to review and comment on the Draft MND. The public comment period for
this Draft MND begins on March 11, 2019, and ends on April 1, 2019.

The Draft MND, Initial Study, and reference documents are available online at:
http://www.sanjoseca.gov/index.aspx?nid=2165 . The documents are also available for review from
9:00 a.m. to 5:00 p.m. Monday through Friday at the City of San José Department of Planning,
Building and Code Enforcement, located at City Hall, 200 East Santa Clara Street; and at the Dr.
Martin Luther King, Jr. Main Library, located at 150 E. San Fernando Street.

For additional information, please contact Adam Petersen at (408) 535-1241, or by e-mail at
Adam.Petersen@sanjoseca.gov.

Circulation period: March 11, 2019, and ends on April 1, 2019

Sincerely,

Adam Petersen

Contract Environmental Team
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City of San Jose Planning, Building

and Code Enforcement Department
200 East Santa Clara Street, Room 300
San Jose, CA95113

408.535.1241

adam.getersen @san'oseca.gov

http://www.sanjoseca.gov
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March 30, 2019

Adam Peterson

Contract Environment Team

City of San Jose Planning, Building
And Code Enforcement Department
200 Ease Santa Clara 5t, Room 300
San Jose CA 95113

408 535 1241

RE: SITE DEVELOPMENT PERMIT FILE NO. H15-014.
PETITION TO AGAINST THE NEGATIVE DECLARATION
RE. PROPOSED DEVELOPMENT PROJECT FILE H15-014,

Dear Mr, Peterson and All,

[, Thao Bui is one of owners in the Tropicana Center where the propased project, I'm also the one beside
the proposed project’s owner as we hoth have the land of parking lot that has been granted the
easement to the other pwners in the center,

Once again, ¥'d like to express my concerns of this project. Although P've had sent it to the Planning
Department through Rebecca Bustos and John Tu who worked on this project before,

First of ali, there're some legal documents that refated to the sasement of the parking lot's land in the
center which granted the use of parking lot's land to the other owners for the parking on purpose, Those
documents were recorded in County of $anta Clars that City of San Jose needs 10 review it carefully. |
hope City will give me the same favor is not to consider those documents in future if I'd build something
an my land as City does the favor to the proposed project’s owner today.,

Secondly, without my consent City of San Jose allows the proposed project included my property parcel
486-10-087 into the project for all studies, parking lot's analysis. Besides it there’s some issue that will
impact on my property is according (o the plan the sidewalk on my courtvard will be cut in order to add
some more parking stalls while | worked with the proposed project's owner and allowed to add some
extra handicap stalls on my property next to the other sidewalks.

| reserve my rights and oppose everything that taking away my rights on decision based upon my
consent.

¥'m willing to work with the proposed project’s owner and City of San Jose in mutual benefits,

i also suggest that City of San Jose should consider the actual condition of lack of parking in the center,
community feedback as traffic study must be required for the corner of King and story road anly, Traffic
safety on-site clrculation, environment factors and CEQA review for Site development permit. | believe
that parking and loading ares will be worsen more than the existing traffic condition. In other words, the
proposed site development witl have tremendous impact to daily traffic volumes or traffic patterns
beside the fack of parking in the center and tremendous environmental impact.




f can’t imagine how bad is traffic congestion during construction time if city of san Jose allows thig
project happened while we all are owners and merchants in the center knowing that we lack of parking
space for workars and customer who shop at the center as well, -

§ ¥ vou or some the other officers please stop by at the center to realize how hard to find & parking space
on the weekday, Therefore you be able to see what we're concerning and if you can go arpund to find a
parking space in 10 minutes on Friday, Saturday and Sunday that's fucky you are but not vet if you can
get out of the center in 15 minutes you will be the luckiest one so far.

Enciosed here are some image of parking ot with no parking space and crazy traffic during weekday that
| took it.

Thank you for considering my concemns.
Best Regards,

Thao Bui
Owner of Parce 486-10-087

(e




RE: Initial Study/Mitigated Negative Declaration Tropicana Shopping Center
Commercial Development Project File Number: H15-014

March 31, 2019

Dear Rosalynn Hughey,

| am writing to you the same day when our Latino Social Justice Leader César E.
Chavez was born, and this day is very important to me to bring my voice up in opposing
this huge development at Tropicana Shopping Center. | live across the street at
Arbuckle Neighborhood where many residences are already crowded due to housing,
traffic congestions and healthy issues. We are underserved by the City of San José.

Reading the environmental impact report (EIR) | noticed a big discrepancy on
environmental issues affecting our community, issues that have not been addressed like
a needed Traffic Study, a needed Traffic Analysis inside the shopping center that has an
existing 1204 chairs just counting Restaurants and health issues that will affect our
community forever. Inform elected official about the real environmental consequences.

| am asking you to forward this proposal all the way to San José City Council-members
and the Mayor, you cannot make a sole decision based on these facts written by
consultants that don't live in this neighborhood. Please use your awareness and
judgement with Justice in favor of this underserved community.

We need to improve the governmental decision-making through disclosure and analysis
of the environment of this land-use decision. This environmental impact report has
many untrue factors, EIR should provide decision makers with more information which
enables them to make better decisions which will take into account environmental
consequences. The community and experts completely disagree regarding the decision
of constructing the three-story office building.

Protecting our community; you need to follow a protocol of analysis and public
disclosure of environmental impacts proposed for this project and you have to adopt all
feasible measures to mitigate those impacts according to The California Environmental
Quality Act (CEQA).

This EIR will be challenged in court if approved at the planned Director’s Hearing.

Do not hesitate to call me if you have any questions or concerns.

Sinceyely, |
oy A fsindos  13fy)200

408- 380 9707 cell.




I Santa Clara Valley
. Transportation
o WA Authority

April 1, 2019

City of San Jose

Department of Planning and Building
200 East Santa Clara Street

San Jose, CA 95113

Attention: Adam Petersen
Subject: City File No. H-15-014 / Tropicana Shopping Center Commercial
Dear Mr. Petersen:

Santa Clara Valley Transportation Authority (VTA) staff have reviewed the Initial Study for
20,748 square feet of office space and 10,966 square feet of retail space on 0.9 acre in an existing
shopping center at the southwest corner of King Road and Story Road. We have the following
comments.

Bus Stop Improvements:

VTA has an existing bus stop fronting the new development on southbound King Road. The bus
stop is served by VTA frequent bus routes 22 and 77 and is one of VTA’s highest ridership stops.
The initial study states that the project will construct a 12-foot wide attached sidewalk along
South King Road, which would improve existing asphalt area behind the sidewalk. With over
250+ average weekday boardings at this bus stop VTA recommends the installation of a second
shelter. VT A’s Board adopted Pedestrian Access to Transit plan identifies the intersection of
Alum Rock Avenue and King Road (Focus Area I) as a priority area. Project [7 recommends the
addition of shaded structures at this intersection to improve the pedestrian experience. For more
details visit: https://gis.vta.org/pedaccess/

VTA has several existing amenities listed below and requests that the amenities be maintained or
improved as follows:

. Maintain or improve existing PCC bus pad and duckout per VTA Standard.

. Maintain or improve existing 8°x40’ passenger pad per VT A Standard.

. Maintain or improve existing 7°x25’ shelter pad per VTA Standard.

. Maintain or improve existing shelter with VTA’s new standard shelter.

. Maintain or improve the 2 existing VTA metal benches

. Maintain or improve VTA real-time sign and solar light.

. Place trees and landscaping outside of the bus stop area

. Install a new VTA shelter with a new 7°x25’ shelter pad. (see attached figure)
3331 North First Street Administration 408-321-5555

San Jose, CA 95134-1927 Customer Service 408-321-2500 Solutions that move you



City of San Jose
April 1,2019
Page 2

VTA requests to be notified of updated site plans to ensure the placement of driveways,
landscaping and any other features do not conflict with bus operations. VTA’s Transit Passenger
Environment Plan provides design guidelines for bus stops. This document can be downloaded at
http://www.vta.org/tpep.

VTA has a Bus Stop Placement, Closures and Relocations Policy. If the project should require
temporary removal or relocation of the bus shelter due to construction, VTA requests that the
City require the project application to pay all costs associated with removal/relocation. Any
removal or relocation of the shelter should be coordinated through VTA and to be conducted by
VTA'’s contractor, at the Requesting Party’s expense. The applicant is required to notify VTA
for the shelter removal or relocation with a minimum of two weeks of notice.

Prior to any construction or bus stop impact, please contact bus.stop@vta.org.

Thank you for the opportunity to review this project. If you have any questions, please call me at
(408) 321-5784.

Sincerely,

/2

Roy Molseed
Senior Environmental Planner

cc: Ryan Do, San Jose Development Services
Patricia Maurice, Caltrans
Brian Ashurst, Caltrans

SJ1903



Re: Letter of Opposition to the
Environmental Impact Report of the Site Development
Permit File Number: H15-014

| am writing to express my strong opposition of the Environmental Impact Report of the Site
Development Permit for the construction of a three-story commercial office building within the existing
Tropicana Shopping Center.

For many residents of our city, the intersection of Story and King Rd is a historic one, with rich heritage
and social value. Story and King has also served as a commercial epicenter to East San Jose residents.
The Tropicana is the name with which this area is commonly identified. In addition, Tropicana is also the
name of the shopping center located at the same intersection and is, by its popularity, one of the most
visited commercial sites of the area.

There are several matters that have not been addressed correctly in the Environmental Impact Report
(EIR) including; Land Use and Planning, Traffic and Transportation and even Population and Housing. It is
paramount that this document accurately reflects all potential impacts that this development could
have on surrounding businesses and community members. East San Jose residents have dealt with many
challenges for generations now, local jurisdictions and stakeholders should focus on creating
opportunities for residents, not continuing to impact overall quality of life in East San Jose.

It is comprehensible that the most adverse and dramatic impact this development will have is to the
many Local Family Owned Small Business presently located at the site. As intended, this plan will wipe
out around 100 existing parking spots, will increase traffic, and worsen the already existent shortage of
parking at the center. Therefore, many of these small businesses may be left out of business because
the proposed 3-story building will block views to the other businesses that are all one single story. This,
added to the increase of the center’s traffic and parking challenges, will surely drive customers away and
put local family owned businesses in a vulnerable position.

At this time, there are over 1300 letters of opposition to this specific matter that are being sent or have
already been submitted to public record. Please pay attention to the residents, business owners, and
community advocates who have been compelled to voice their opposition to a development that will
seriously impact the core of the character of a culturally rich area that been a staple in East San Jose for
generations.

In these times when the displacement of local family owned businesses is affecting so many Latino
Businesses in our city, it is imperative we all do everything possible to protect the character and flavor
that the small businesses at Tropicana shopping center provide us.

/ZM ¢ ey/oe /2009

Jesys R Flores

\ Président

Alum Rock Santa Clara St. Business Association
ARSCSBA

408.924.0848 office

408.674.0402 cellular

jesus@jesusflores.net




"Petition to against the Negative Declaration Re.
Proposed Development Project File H15-014"

WE ARE: Merchants: , Customers . Staffs
Neighbors: , Owners =

We are opposed to Negative Declaration Re Proposed Project H15-014:

Opposition Item #1 Easement Right: Tropicana Shopping Center Merchants
and Property Owners have the Easement right to use the parking lot for ingress,

OQpposition Item #2: Over-crowded parking The existing parking Spaces are only
adequate for currently merchant, its Customers, and staffs. It is already
overcrowded The new development will not only taken away the parking spots for
the building, it also taken more parking spaces for new building staffs and its
patronages. More parking taken away will effects all merchants within shopping
center. The Parking analysis is very important for the project.

Opposition #4: Construction period: will badly effected all merchants business
and create noise and dust to the area. Noise study and Air study are needed for
the project. it will substantially affected the surrounding community and its
neighbors.

Opposition #5: Environmental impact report: Notices to surrounding neighbors
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Tropicana Shopping Center
Commercial Development Project
File Number: H15-014

We, the Tropicana Shopping Center Small Businesses, are in opposition of the
Environmental impact Report of the Site Development Permit for the construction of a
three-story commercial office building within the existing Tropicana Shopping Center.

Nosotros, los pequefios comerciantes de Tropicana Shopping Center, estamos en
oposicién a el Reporte de Impacto a el medio ambiente y permiso para construccién
de un edificioc comercial de tres pisos de altura dentro del existente

Centro Comercial Tropicana.

This are some of the facts that have not been addressed correctly.
Estos son algunos de los factores que no han sido abordados correctamente.

1. LAND USE AND PLANN!NG-——The project would have a significant impact on land
use and planning, therefore more scrutiny is required.

2. POPULATION AND HOUSING—The project would have a significant impact on
population and housing. (See all existing homeless on Story and 101 Hwy.)

3. TRANSPORTATION/TRAFFIC—The project would have a significant impact on
transportationfiraffic, therefore a Traffic Study on Story and King Roads intersection
is needed. (This is one of the worst intersections in San José)

4. UTILITIES AND SERVICE SYSTEMS—The project would have a significant impact
on utilities and service systems, they have to fix their services at La Placita
Tropicana before going into another project. (PLEASE CHECK!)

5. MANDATORY ?INDINGS OF SIGNIFICANCE — conditions identified in this Initial
Study would degrade the guality of the environment, substantially affecting the
surrdunding, community or neighbors. We live and work here!
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