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PREFACE 
 
 
This document, together with the Draft Environmental Impact Report (Draft EIR) for Newby Island 
Sanitary Landfill and The Recyclery Rezoning Project, constitutes the Final Environmental Impact 
Report (Final EIR) for the proposed project.  The Final EIR is an informational document prepared 
by the Lead Agency that must be considered by the decision-makers before approving the proposed 
project (CEQA Guidelines Section 15090).  The California Environmental Quality Act (CEQA) 
Guidelines (Section 15132) specify that a Final EIR shall consist of the following: 
 
• The Draft EIR or a revision of the draft; 
• Comments and recommendations received on the Draft EIR either verbatim or in a summary; 
• A list of persons, organizations, and public agencies commenting on the Draft EIR; 
• The responses of the Lead Agency to the significant environmental points raised in the 

review and consultation process; and 
• Any other information added by the Lead Agency. 
 
In conformance with the CEQA Guidelines, the Final EIR provides objective information regarding 
the environmental consequences of the proposed project.  The Final EIR also examines mitigation 
measures and alternatives to the project intended to reduce or eliminate significant environmental 
impacts.  The Final EIR is used by the City and other Responsible Agencies in making decisions 
regarding the project.  The CEQA Guidelines require that, while the information in the Final EIR 
does not control the agency’s ultimate discretion on the project, the agency must respond to each 
significant effect identified in the Draft EIR by making written findings for each of those significant 
effects before it approves a project. 
 
According to the CEQA Guidelines (Section 15091), no public agency shall approve or carry out a 
project for which an environmental impact report has been certified which identifies one or more 
significant environmental effects of the project unless the public agency makes one or more written 
findings for each of those significant effects, accompanied by a brief explanation of the rationale for 
each finding.  According to the State Public Resources Code (Section 21081), no public agency shall 
approve or carry out a project for which an environmental impact report has been certified which 
identifies one or more significant effects on the environment that would occur if the project is 
approved or carried out unless both of the following occur: 
 
a) The public agency makes one or more of the following findings with respect to each 

significant effect:   
1) Changes or alterations have been required in, or incorporated into, the project which 

mitigate or avoid the significant effects on the environment. 
2) Those changes or alterations are within the responsibility and jurisdiction of another 

public agency and not the agency making the finding.  Such changes have been required 
or can and should be adopted by that other agency. 

3) Specific economic, legal, social, technological, or other considerations, including 
provision of employment opportunities for highly trained workers, make infeasible the 
mitigation measures or alternatives identified in the environmental impact report. 
 

b) With respect to significant effects which were subject to a finding under paragraph (3) of 
subdivision (a), the public agency finds that specific overriding economic, legal, social, 
technological, or other benefits of the project outweigh the significant effects on the 
environment. 



Preface 
 
 

In accordance with CEQA Guidelines Section 15088, this document includes written responses to 
comments received from agencies and persons who reviewed the Draft EIR.  The Final EIR will be 
made available to the public 10 days prior to the EIR certification hearing. 
 
All documents referenced in this EIR are available for public review at the City of San José, 
Department of Planning, Building, and Code Enforcement located at 200 East Santa Clara Street, 3rd 
Floor, San José, California, on weekdays during normal business hours. 
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BACKGROUND INFORMATION 
 

 
The City of San José prepared a Draft Environmental Impact Report (EIR) in compliance with the 
California Environmental Quality Act (CEQA) for the proposed Newby Island Sanitary Landfill and 
The Recyclery Rezoning Project.  The Draft EIR circulated for public review from September 22, 
2009 to November 5, 2009.  During the public review period, the public was encouraged to submit 
comments and/or questions to the City on the Draft EIR.   
 
As part of the preparation of the Final EIR, the City is required under CEQA to respond to 
environmental questions and comments received on the Draft EIR.  Given the substantial amount of 
comments received on the Draft EIR, the City took a longer period of time to respond to comments 
and prepare the Final EIR than is typical.  In addition, substantial time and effort were spent by the 
project applicant refining mitigation measures and proposing modifications to the project description 
after the Draft EIR finished circulating. 
 
Mitigation Refinement 
 
A substantial amount of time and effort has been spent by the City and their consultants, and by the 
project applicant and their consultants, on the refinement of mitigation measures BIO – 13.1, which 
is the implementation of the Nuisance Species Abatement Plan (NSAP), and BIO – 14.1, which is the 
mitigation required for impacts to biological resources resulting from extending the life of the 
landfill.   
 
Refinement of the Nuisance Species Abatement Plan 
 
Based in part on information included in the comment letters received by the City on the Draft EIR, 
edits were made to the draft NSAP.  The edits included substantial clarifications and addition details 
that were considered necessary to provide a greater comfort level and understanding relative to the 
effectiveness of the EIR NSAP in mitigating impacts from the proposed project.  This Revised EIR 
NSAP is included in this First Amendment to the Draft EIR in Section 5.0 Revisions to the Text of 
the Draft EIR with other Draft EIR edits.  
 
After the Draft EIR had finished circulating, the project applicant retained a consulting firm, 
Environmental Stewardship & Planning (ESP), to provide supplemental biological information to the 
City to consider in the Final EIR.  ESP also provided the City with suggested revisions to the NSAP 
that are generally consistent with the information included in their supplemental biological report.  
Appendix A of this document includes ESP’s supplemental biological report and the revised ESP 
NSAP.  The City’s consultants do not agree with most of the revisions to the NSAP or with the 
conclusions in the ESP biological report and, as reflected in the table and discussion entitled “City’s 
Response to ESP Supplemental Biological Report” included in Appendix A, believe that ESP’s 
version of the NSAP would not reduce impacts to less than significant levels. 
 
A disagreement between experts does not invalidate an EIR (CEQA Guidelines §15151).  The 
discussion which follows the table in Appendix A identifies the bases of the disagreements and 
reflects why the City’s EIR consultants cannot recommend the ESP NSAP.  After discussions, the 
project applicant agreed to implement the Revised EIR NSAP (reflected in the proposed text 
revisions in Section 5.0 at the end of this document). 



Background Information 
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Refinement of the Discussion and Mitigation for Extended Landfill Operations Resulting from the 
Proposed Increase in Landfill Capacity 
 
The discussion and mitigation regarding the project’s impacts from increased landfill capacity, 
referred to as impacts resulting from landfill operations past 2025 (which is the current estimated 
closure date) in Sections 3.6.2.4 and 3.6.3.1 of the Draft EIR, has been revised to clarify that the 
impacts from increased landfill capacity are not triggered in the year 2025, but when the landfill 
approaches its current permitted capacity and prior to utilizing its proposed capacity.  All the text 
clarifications to Sections 3.6.2.4 and 3.6.3.1 are included in Section 5.0 Revisions to the Text of the 
Draft EIR. 
 
Project Description Modifications 
 
As a result of the concerns raised in responses to the Draft EIR regarding biological resources and 
odor, the project applicant is proposing modifications to the project description.  In short, the 
proposed modifications to the project description are:  (a) implementing the Revised EIR NSAP; and 
(b) including an “Initial Compost Area Line” in the proposed PD zoning.   
 
The Initial Compost Area Line delineates the easternmost boundary of the landfill area that is 
currently used and foreseeably used for composting under the proposed project.  The Initial Compost 
Area Line has been included in the revised graphic, Figure 1.0-7, in the Draft EIR (see Section 5.0 
Revisions to the Text of the Draft EIR).  If composting were ever proposed beyond the Initial 
Compost Area Line, an amendment to the PD Permit for the project would be required with 
additional environmental review before composting can be moved east of the Initial Compost Area 
Line.  The potential odor impacts of any such proposed relocation can be assessed using then 
industry accepted methodology and standards and the landfill operator shall be required to mitigate 
odor impacts anticipated from relocating the compost operations, in accordance with CEQA, and 
utilizing the best, commercially reasonable, industry management practices. 
 
The mitigation monitoring plan required by CEQA has been prepared which reflects the currently 
proposed project. 
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SECTION 1.0 SUMMARY OF DRAFT EIR PUBLIC REVIEW 
PROCESS 

 
 
The Draft EIR dated September 2009 was distributed for public review and comment on September 
22, 2009.  The required 45-day review period ended on November 5, 2009.   
 
The City undertook the following actions to inform the public of the availability of the Draft EIR: 
 
• A “Notice of Availability of Draft EIR” was published in the San José Mercury News on 

September 22, 2009; 
• Notification of the availability of the Draft EIR was mailed on September 22, 2009, to 

project-area residents and other members of the public who had indicated interest in the 
project; 

• The Draft EIR was delivered to the State Clearinghouse on September 22, 2009, as well as 
sent to various governmental agencies, organizations, businesses, and individuals (see 
Section 2.0 for a list of agencies, organizations, businesses, and individuals that received the 
Draft EIR or a Notice of Availability with a web link to the Draft EIR); and 

• Copies of the Draft EIR were made available on the City of San José’s website: 
http://www.sanjoseca.gov/planning/eir/eir.asp, and at the City of San José Department of 
Planning, Building, and Code Enforcement, Alviso Branch Library, Dr. Martin Luther King 
Jr. Main Library, and Milpitas Library. 

 

http://www.sanjoseca.gov/planning/eir/eir.asp�
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SECTION 2.0 LIST OF AGENCIES, ORGANIZATIONS, BUSINESSES, 
AND INDIVIDUALS WHO RECEIVED THE DRAFT EIR 
OR A COPY OF THE EIR NOTICE OF AVAILABILITY  

 
 
Copies of the Draft EIR or Notice of Availability were sent to the following agencies, organizations, 
businesses, and individuals: 
 

FEDERAL AND STATE AGENCIES 
 
• California Air Resources Board 
• California Department of Fish and Game 
• California Department of Toxic Substance Control 
• California Department of Water Resources 
• California Integrated Waste Management Board 
• California Regional Water Quality Control Board 
• California Department of Transportation (CalTrans), District 4 
• Environmental Protection Agency, Region 9 
• Federal Aviation Administration 
• National Oceanic and Atmospheric Administration 
• US Army Corps of Engineers 
• US Department of Transportation 
• US Fish and Wildlife Service 
 

LOCAL AND REGIONAL AGENCIES 
 
• Alameda County Planning Department 
• Bay Area Air Quality Management District 
• City of Campbell 
• City of Cupertino 
• City of Fremont 
• City of Gilroy 
• City of Milpitas 
• City of Morgan Hill 
• City of Santa Clara 
• City of Saratoga 
• City of Sunnyvale 
• Metropolitan Transportation Commission 
• Milpitas Unified School District 
• San Francisco Bay Conservation & Development Commission 
• Santa Clara County (Parks and Recreation, Planning, and Roads and Airports) 
• Santa Clara Unified School District 
• Santa Clara Valley Transportation Authority 
• Santa Clara Valley Water District 
• Town of Los Gatos 



Section 2.0 – List of Agencies, Organizations, Businesses, and Individuals  
Who Received the Draft EIR or a Copy of the EIR Notice of Availability 
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ORGANIZATIONS, BUSINESSES, AND INDIVIDUALS 
 
• Adams, Broadwell, Joseph & Cardozo 
• Allied Waste Industries/Republic Services 
• Association of Bay Area Governments 
• Audubon Society 
• Avi Zelmanovich 
• California Coastal Conservancy, South Bay Salt Pond Restoration Project 
• California Native Plant Society 
• Caroline Rodman 
• Citizen’s Committee to Complete the Refuge 
• Ellen Rathje 
• Geologic Associates 
• Greenbelt Alliance 
• Guadalupe-Coyote Resource Conservation District 
• Hopkins & Carley 
• James K Mitchell 
• Lewis Engineering 
• Northwest Information Center, Sonoma State University 
• Open Space Authority 
• Pacific Bell 
• Pacific Gas & Electric 
• Richard Mitchell 
• Rodman Consulting, LLC 
• San Francisco Bay National Wildlife Refuge  
• Sierra Club 
• Soluri Emrick & Meserve 
• Teamsters Local 350, Sanitary Truck Drivers & Helpers 
• Tom Bruen 
• Tom Fortner 
• Union Pacific Railroad 
• Zentner and Zentner 
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SECTION 3.0 LIST OF COMMENTS RECEIVED ON THE DRAFT EIR 
 
 
Copies of the written comments on the Draft EIR that were received during the public review period 
are provided in Section 6.0 of this First Amendment to the Draft EIR.  A list of the agencies, 
organizations, businesses, and individuals commenting on the Draft EIR is provided below. 
 
 
Federal and State Agencies 
 
A. California Regional Water Quality Control Board, San Francisco Bay Region (dated 11/4/09) 
B. California Integrated Waste Management Board (dated 11/5/09) 
C. United States Department of Interior, Fish and Wildlife Service (dated 11/5/09)  
 
 
Local and Regional Agencies 
 
D. Santa Clara County Roads and Airports Department (dated 10/13/09) 
E. Santa Clara Valley Transportation Authority (dated 10/29/09) 
F. City of Fremont (dated 11/5/09) 
G. City of Milpitas (dated 11/5/09) 
H. San Francisco Bay Trail (dated 11/5/09) 
I. Santa Clara County Parks and Recreation Department (dated 11/5/09) 
J. Santa Clara Valley Water District (dated 11/5/09) 
 
Organizations, Businesses, and Individuals 
 
K. Los Esteros Ranch LLC (dated 9/25/09) 
L. Pacific Gas & Electric (dated 11/3/09) 
M. Santa Clara Valley Audubon Society (dated 11/4/09) 
N. Landfirst Consultants, Inc. (dated 11/4/09) 
O. Citizens Committee to Complete the Refuge (dated 11/5/09) 
P. Irving Lyons III, King & Lyons, LLC (dated 11/5/09) 
Q. Libby Lucas (dated 11/5/09) 
R. Donald Gambelin, Republic Services, Inc./Browning-Ferris Industries of California, 

Inc./International Disposal Corp. of California (dated 11/5/09)  
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SECTION 4.0 RESPONSES TO COMMENTS RECEIVED ON THE 
DRAFT EIR 

 
 
In accordance with CEQA Guidelines Section 15088, this document includes written responses to 
comments received from persons who reviewed the Draft EIR.  This section includes all of the 
comments contained in the letters/emails received to date on the Draft EIR, and responses to those 
comments.  The comments are organized under headings containing the source of the letter and its 
date.  The letters have been grouped into the following categories: 
• Federal and State Agencies 
• Regional and Local Agencies 
• Organizations, Businesses, and Individuals 
 
The specific comments have been copied from the letters and presented as “Comment” with its 
response directly following.  Copies of the actual letters and emails received, and attachments to 
those letters or emails, are found in their entirety in Section 6.0 of this First Amendment to the Draft 
EIR.  Section 15086 of the CEQA Guidelines requires that a lead agency consult with and request 
comments on the Draft EIR prepared for a project of this type from responsible agencies 
(government agencies that must approve or permit some aspect of the project), trustee agencies for 
resources affected by the project, any other state, federal and local agencies which have jurisdiction 
by law with respect to the project or which exercise authority over resources which may be affected 
by the project, water agencies which serve or would serve the proposed project [CEQA Guidelines 
Section 15083.5(b)], adjacent cities and counties, and transportation planning agencies.  Section 2.0 
of this document lists all of the recipients of the EIR. 
 
Comment letters were received from four public agencies that may be Responsible Agencies for the 
proposed project.  The CEQA Guidelines require that: 
 

A responsible agency or other public agency shall only make substantive comments 
regarding those activities involved in the project that are within an area of expertise of 
the agency or which are required to be carried out or approved by the responsible 
agency.  Those comments shall be supported by specific documentation [Section 
15086(c)]. 

 
Regarding mitigation measures identified by commenting public agencies, the CEQA Guidelines 
state: 
 

Prior to the close of the public review period, a responsible agency or trustee agency 
which has identified what the agency considers to be significant environmental 
effects shall advise the lead agency of those effects.  As to those effects relevant to its 
decision, if any, on the project, the responsible or trustee agency shall either submit to 
the lead agency complete and detailed performance objectives for mitigation 
measures addressing those effects or refer the lead agency to appropriate readily 
available guidelines or reference documents concerning mitigation measures.  If the 
responsible agency or trustee agency is not aware of mitigation measures that address 
identified effects, the responsible or trustee agency shall so state [Section 15086(d)]. 

 
No performance objectives or reference documents were received from any of the agencies 
commenting.
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FEDERAL AND STATE AGENCIES 
 
A. RESPONSES TO COMMENTS FROM THE CALIFORNIA REGIONAL WATER 

QUALITY CONTROL BOARD, SAN FRANCISCO BAY REGION 
(dated 11/4/09) 

 
COMMENT A.1: Comment 1.  Potential Impacts on Beneficial Uses of Waters of the State.  
The Porter Cologne Act (Section 13240) authorizes the Water Board to develop a Water Quality 
Control Plan for the San Francisco Bay Basin (Basin Plan) which is the Water Board’s master water 
quality control planning document.  It designates Beneficial Uses and water quality objectives for 
waters of the State, including surface waters and groundwater.  It also includes programs of 
implementation to achieve water quality objectives.  The Basin Plan was duly adopted by the Water 
Board and approved by the State Water Resources Control Board, U.S. EPA, and the Office of 
Administrative Law where required.  The latest version can be found at the Water Board’s website at 
http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml. 
 
The Basin Plan includes the following Beneficial Uses for the San Francisco Bay, Santa Clara Basin, 
South Bay Basin, and Lower San Francisco Bay.  Because habitats in the Don Edwards San 
Francisco Bay National Wildlife Refuge (Refuge) are hydrologically connected to San Francisco 
Bay, these Beneficial Uses also apply to the Refuge, which abuts the NISL: ocean, commercial, and 
sport fishing; estuarine habitat; industrial service supply; fish migration; navigation; preservation of 
rare and endangered species; contact water recreation; non-contact water recreation; shellfish 
harvesting; fish spawning; and wildlife habitat.  Approval of the proposed project may impact 
Beneficial Uses of waters of the State in the Refuge and in the South Bay salt ponds.  In particular, 
Beneficial Uses related to habitat for endangered species may be impacted by the project. 
 
Coyote Creek, which runs along the northern perimeter of the landfill site, has existing and potential 
beneficial uses of: cold freshwater habitat, fish migration, preservation of rare and endangered 
species, contact and non-contact water recreation, fish spawning, warm freshwater habitat, and 
wildlife habitat.  The beneficial use of “preservation of rare and endangered species” includes 
providing habitat for the endangered Central California Coast Steelhead.  Adult fish may migrate 
through the site between January and May, and juveniles may move through the site during other 
portions of the year if conditions are appropriate. 
 
Current portions of the Bay Trail follow Coyote Creek, near the entrance to NISL, and the planned 
alignment of the Bay Trail includes a trail around the perimeter of the facility, following the banks of 
Coyote Creek.  The Bay Trail is one aspect of Coyote Creek’s beneficial use of Non-Contact Water 
Recreation, and the DEIR does not fully address potential impacts of NISL on users of the Bay Trail.  
The EIR also does not directly evaluate the Project’s potential impacts on the beneficial uses of 
Coyote Creek.  The landfill could impact the steelhead via at least two mechanisms: leachate 
discharged to the creek via direct release to surface water or via migration of contaminated 
groundwater to the creek (Note: Leachate seeps were detected on the landfill face in the Summer of 
2007.); or physical blockage of the creek channel in the event of seismic failure of the landfill slopes.  
Since the most significant, self-sustaining run of steelhead in the south bay would be impacted if the 
landfill were to impact the creek channel, the EIR should have devoted more text to addressing 
potential impacts of the Project to Coyote Creek. 
 

http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml�
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RESPONSE A.1: The above comment contends that the EIR does not fully address the project’s 
impact on users of the San Francisco Bay Trail (including future users of the 
Bay Trail’s planned extension around the perimeter of the landfill) or the 
project’s impact on the beneficial uses (including fish migration and 
preservation of rare and endangered species) of Coyote Creek.  The following 
response identifies the analysis of both impacts.  The analyses of both impacts 
are discussed in multiple places in the Draft EIR; therefore, it may have not 
been apparent to the commenter as to the amount of text and analysis 
included in the Draft EIR on these impacts. 

 
Bay Trail:  The existing San Francisco Bay Trail ends just north of the project 
site, in Fremont (Draft EIR page 52).  The adopted San Francisco Bay Trail 
plan shows the trail being extended south of Dixon Landing Road in San José 
(Draft EIR Figure 3.0-1).  The plan also shows a loop around Newby Island 
that enters and exits along the main driveway onto the island.  As discussed 
on page 52 of the Draft EIR, the trail is shown crossing the same bridge 
across Coyote Creek that carries all of the vehicular traffic to and from the 
landfill.  The bridge does not include sidewalks or a bicycle lane, making its 
current use for a public trail questionable due to safety issues.  Section 2.1.2.4 
of the Draft EIR states that the proposed project will not encroach at any 
point into the planned trail alignment and the height increase will not 
preclude placing the trail around the landfill perimeter.  The D-shaped area is 
proposed to continue to be used into the future for uses associated with the 
landfill and the Recyclery, possibly including a corporation yard.  Since the 
San Francisco Bay Trail passes by other existing and planned industrial 
properties, the continued use of the D-shaped area as it is currently used 
would not be a significant visual impact (Draft EIR pages 75-76). 
 
As stated on page 77 of the Draft EIR, the landfill will appear taller to users 
of the trail than under either existing or permitted conditions (shown in Figure 
3.0-6 in the Draft EIR), but it will not obscure any scenic vista.  Any view of 
most of the mass of the portion of the landfill that will contain the increased 
height will actually be obscured by the existing landfill mass, as seen from 
the existing San Francisco Bay Trail terminus. 
 
The project’s impacts on the San Francisco Bay Trail and its users are 
discussed in Sections 3.1 Land Use, 3.2 Visual and Aesthetics, 3.3 
Transportation, and 4.2 Other Services of the Draft EIR.  Since the project 
would not increase the lateral extent of the landfill footprint, it was concluded 
in the Draft EIR that the proposed project would not conflict with the existing 
or planned alignments of the San Francisco Bay Trail, including the 
alignment planned around the perimeter of the landfill.  In addition, the 
proposed project would not significantly affect San Francisco Bay Trail user 
views from the existing San Francisco Bay Trail or the planned alignment 
around the perimeter of the landfill. 
 
Section 3.3.2.2 (page 89) of the Draft EIR discusses traffic from the proposed 
project and its possible effect on users of the San Francisco Bay Trail.  It is 
pointed out that the San Francisco Bay Trail is unlikely to be constructed 
before the landfill is completed and closed (including installation of final 
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cover).  This situation is further clarified in the proposed text amendments 
included in this First Amendment to the Draft EIR (refer to Section 5.0 
Revisions to the Text of the Draft EIR). 
 
Given the multiple areas of impact evaluated, it is not clear from this 
comment what other “potential impacts of NISL on users of the Bay Trail” 
should have been addressed in this EIR.  
 
Coyote Creek:  As discussed in the Draft EIR and stated in the above 
comment, Coyote Creek is adjacent to the landfill.  The project does not 
propose to expand the lateral footprint of the landfill and therefore, the project 
would not encroach into Coyote Creek.  The above comment states that the 
project could impact the beneficial uses of Coyote Creek via the accidental 
leak of leachate into the surface water or groundwater (which could flow to 
the creek) or physical blockage of the creek channel in the event of seismic 
failure of the landfill slopes.  The commenter raised specific concerns 
regarding impacts to the central California coast steelhead, which may use the 
creek.  As noted in the above comment, leachate seeps were documented in 
2007.  According to information provided by the landfill operator, the 
leachate remained inboard of the perimeter levees and no leachate was 
discharged to the creek.  According to the landfill operator, the potential for 
leachate seeps is minimized by adequately covering the landfill (as defined by 
Title 27 CCR Sections 20670-20705) and removing barriers to downward 
flow of leachate within the landfill.  As part of the landfill’s ongoing leachate 
management (which would continue under the proposed project), if seeps 
occur, liquid from the seeps are prevented from leaving the landfill area by 
constructing a soil berm around the seep and excavating into the landfill to 
redirect any leachate flow back into the waste mass.  As discussed in Section 
3.8.1.3 Water Quality of the Draft EIR, all surface water is managed and 
monitored in accordance with the landfill Self Monitoring Program (SMP) 
that is approved by the Regional Water Quality Control Board (RWQCB) and 
groundwater at the landfill is monitored in accordance with 40 Code of 
Federal Regulations (CFR) 258.50-58 (Subtitle D) and the requirements of 
the RWQCB.  In addition, with the continued implementation of the existing 
Spill Prevention Control and Countermeasure Plan, Hazardous Materials 
Management Plan, and Best Management Practices (BMPs), and the presence 
of berms surrounding the landfill, the project would not result in significant 
impacts to aquatic habitat or steelhead.1  For these reasons, the project would 
not impact the beneficial uses of Coyote Creek from leachate in surface water 
or groundwater. 
 
As discussed in Section 3.7.2.2 of the Draft EIR, there is an existing potential 
for liquefaction-related slope stability failure independent of the project.  As 
discussed on pages 154-155 of the Draft EIR, independent of the project, the 
landfill operator will complete landfill stability improvements to minimize the 

                                                   
1 The Spill Prevention Control and Countermeasure Plan, Hazardous Materials Management Plan, and Best 
Management Practices are included in the Joint Technical Document, which is on file at office of the City of San 
José Department of Planning, Building and Code Enforcement during normal business hours.  The JTD is also on 
file with the LEA, the San Francisco Bay Regional Water Quality Control Board (RWQCB), and the CIWMB. 
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existing liquefaction potential to an acceptable level.  The improvements are 
described in the Liquefaction Mitigation Workplan, which was submitted in 
August 2009 to the RWQCB and approved by the RWQCB in November 
2009.  With the implementation of these improvements, the landfill operator’s 
engineering consultants and peer review panels conclude that there will not be 
significant liquefaction effects in the event of a maximum credible earthquake 
(MCE) at the landfill, with or without the project. 
 
As discussed in Section 3.7.2.2 of the Draft EIR, the factors of safety for the 
landfill expansion are greater than 1.5, the criteria mandated by California 
Code of Regulations (CCR) Title 27, and potential seismically-induced 
permanent deformations from the MCE are within the regulatory and 
industry-accepted criteria of six inches for synthetically-lined landfill cells 
and 12 inches for clay-lined landfill cells (see pages 153-156).  According to 
the landfill’s consulting geologists, engineering calculations based on the 
ground acceleration and shaking effects of the MCE indicate that there is no 
significant potential for the failure of the higher slopes of the landfill (i.e., 
slopes of the proposed expansion) in the event of the MCE. 
 
The liquefaction-related slope stability improvements discussed above will 
bring the existing lower slopes of the landfill into compliance with Title 27.  
With the implementation of the liquefaction-related slope stability 
improvements, the maximum resulting deformations along limited areas of 
the perimeter berm should not exceed six to 12 inches in the event of the 
MCE.  Deformations of this amount would not result in either the discharge 
of leachate into Coyote Creek or areas of the perimeter berm sliding into or 
blocking Coyote Creek. 

 
COMMENT A.2:   Comment 2.  Section 3.1.2.4, Other Impacts (Of Land Use), page 63.  Text on 
this page acknowledges that there have been complaints about windblown waste from the landfill 
ending up in the Don Edwards San Francisco Bay National Wildlife Refuge (Refuge), and Appendix 
A to the DEIR includes comments on the issue of windblown waste that were provided in response to 
the Notice of Preparation by the Refuge, the Water Board, and the Citizens Committee to Complete 
the Refuge.  The DEIR text also acknowledges that approval of the Project would extend the useful 
life of the landfill and, therefore, could result in a greater total amount of windblown waste in the 
Refuge.  However, the only mitigation measure offered in the DEIR is the following: 
 

The City, as part of the PD Permit for this project, will review the landfill’s existing litter control 
plan and may require additional measures for litter control. 

 
This response does not provide any concrete measures for addressing the impact of windblown waste 
from the Newby Island Sanitary Landfill (NISL) on the Refuge, and does not provide any 
performance criteria that could be used to evaluate any city-mandated improvements to NISL’s litter 
control plan.  Since there is currently a problem with windblown waste impacting the Refuge, the 
landfill’s existing litter control plan does not appear to be adequate. 
 
On February 11, 2009 the Water Board adopted a Resolution approving Water Board staff’s 
recommendations for proposed additions, deletions and changes to the 303(d) list of impaired water 
bodies in the San Francisco Bay Region.  These revisions to the 303(d) list have been transmitted to 
the State Water Board, which will approve statewide revisions to the list.  The 2008 303(d) list will 
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take effect when the U.S. Environmental Protection Agency considers and approves a final list.  
Since NISL will be operating until at least 2025, the revised 303(d) list will be in effect for most of 
the remaining operating life of the facility. 
In the revised 303(d) list, Coyote Creek and Lower San Francisco Bay have been listed for 
impairment by trash.  In particular, trash has been found to impair the Beneficial Uses of wildlife 
habitat and non-contact water recreation.  NISL is located near the confluence of Coyote Creek and 
the lower San Francisco Bay, which have both been assigned the Beneficial Uses of wildlife habitat 
and non-contact water recreation in the Basin Plan.  Since windblown waste from NISL is impacting 
designated Beneficial Uses in the Basin Plan, the DEIR should have provided concrete mitigation 
measures.  The DEIR should be revised to include mitigation measures, with concrete performance 
criteria.  These measures should be circulated for public review in a revised DEIR. 
 
Proposed mitigation measures should be presented in sufficient detail for readers of the CEQA 
document to evaluate the likelihood that the proposed remedy will actually reduce impacts to a less 
than significant level.  CEQA requires that mitigation measures for each significant environmental 
effect be adequate, timely, and resolved by the lead agency.  In an adequate CEQA document, 
mitigation measures must be feasible and fully enforceable through permit conditions, agreements, or 
other legally binding instruments (CEQA Guidelines Section 15126.4).  Mitigation measures to be 
identified at some future time are not acceptable.  It has been determined by court ruling that such 
mitigation measures would be improperly exempted from the process of public and governmental 
scrutiny which is required under the California Environmental Quality Act.  Provision of this 
information in a Final EIR is inappropriate, since this information would not have been subject to 
public review before the Final EIR was adopted. 
 
RESPONSE A.2: The avoidance measure quoted in this comment is not a mitigation measure 

because the impact identified is not significant.  Section 2.1.2.4 of the Draft 
EIR (page 63) states that there have been complaints about windblown waste 
into the Refuge from the landfill.  This statement is based on the comments 
received on the Notice of Preparation.  However, according to the landfill 
operator, the landfill has not ever been contacted by the Refuge regarding 
litter issues associated with landfill operation.   
 
State regulations, enforced by the LEA, provide that: “Litter shall be 
controlled, routinely collected and disposed of properly.  Windblown 
materials shall be controlled to prevent injury to the public and personnel.  
Controls shall prevent the accumulation, or off-site migration, of litter in 
quantities that create a nuisance or cause other problems” (Title 27 California 
Code of Regulations §20830).  In compliance with this regulation and the 
landfill’s Solid Waste Facilities Permit (SWFP), NISL implements a litter 
control plan.  As part of the litter control plan for the landfill, litter-control 
fences encircle the active disposal area.  Daily covering of the waste with soil 
or other approved material is required per Title 27 to minimize odors, prevent 
litter, and control vectors.  Litter that has blown onto litter control fences is 
removed and returned to the working face of the landfill.  According to the 
landfill operator, a full-time employee is dedicated to collecting windblown 
litter throughout the site. 
 
This comment does not accurately reflect the full discussion about the 
likelihood of a new or increased litter impact (refer to page 64 of the Draft 
EIR).  The proposed project would not increase the size of the working face 
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or the amount of waste delivered to the landfill on a daily basis.  Therefore, as 
discussed in Section 2.1.2.4 of the Draft EIR, the proposed project would not 
result in a greater amount of windblown waste on a daily basis compared to 
existing conditions.  For this reason, the Draft EIR concluded that the project 
would have a less than significant impact on windblown waste.   
 
The CEQA consultant contacted this commenter for more information about 
the complaints referred to (number of occurrences, type of litter, location, 
dates, etc).  The commenter said he could not find the records of the 
complaints and did not have time to look further for the information.  A 
subsequent inquiry from the landfill owner was answered with a response that 
no details could be found.  In the absence of any information, no further 
analysis is possible. 
 
According to the LEA, which regularly inspects the landfill for litter control, 
NISL adheres to the litter control plans and no significant litter issues have 
been identified at the landfill.  NISL has not received “area of concern” or 
“violation” notices from the LEA for failure to control litter.  Specific 
comment from the LEA stated the “landfill litter controls are exceptional, and 
effectively control the ‘compost facility’ litter as well.”   Litter is one of the 
areas evaluated as part of the state inspections that are conducted a minimum 
of monthly, but LEA staff are on site at least every two weeks. 
 
However, recognizing that the landfill could operate for a longer period of 
time with the approval of the project, the City will review the landfill’s 
existing litter control plan at the PD permit stage for the project and require 
additional measures if necessary (see Section 2.1.3 of the Draft EIR).   

 
COMMENT A.3:   Comment 3.  Section 3.6.1.2. Special Status Species and Sensitive Habitats, 
pages 117-118.  This section does not include a discussion of the State of California’s Porter-
Cologne Water Quality Control Act (California Water Code, Division 7).  As was noted in Comment 
1, the Porter Cologne Act (Section 13240) authorizes the Water Board to develop a Water Quality 
Control Plan for the San Francisco Bay Basin (Basin Plan) which is the Water Board’s master water 
quality control planning document.  The Basin Plan designates Beneficial Uses for waters of the 
State. Several of the Beneficial Uses are related to special status species and sensitive habitats, 
including: estuarine habitat; fish migration; preservation of rare and endangered species; fish 
spawning; and wildlife habitat.  The DEIR should be revised to include a discussion of the Porter-
Cologne Water Quality Control Act as one of the applicable regulations. 
 
RESPONSE A.3: The State of California’s Porter-Cologne Water Quality Control Act is 

discussed in Section 3.8 Hydrology and Water Quality of the Draft EIR under 
the regulatory framework for water quality.  Text has been added to the EIR 
to also include a discussion of the Porter-Cologne Water Quality Control Act 
in Section 3.6.1.2 as suggested by the above comment.  Please refer to 
Section 5.0 Revisions to the Text of the Draft EIR. 

 
COMMENT A.4:   Comment 4.  Indirect Impacts to Sensitive Wildlife Resulting from Landfill 
Support of Nuisance Species (Section 3.6.2.3. Discussion of Impacts Assuming Landfill Closure in 
2025, Indirect Impacts to Sensitive Wildlife Resulting from Landfill Support of Nuisance Species , 
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pages 135-140, and Section 3.6.2.4, Discussion of Impacts Resulting from Landfill Operations Past 
2025, Indirect Impacts to Special Status Species, pages 141 – 149). 
 
The DEIR discusses the impacts of nuisance species, which feed in large numbers at the NISL, on 
sensitive species that are subject to predation by nuisance species.  NISL is located adjacent to the 
South Bay Salt Pond Restoration Program.  Millions of dollars have been spent in acquiring the south 
bay salt ponds and millions of additional dollars are being spent to restore the salt ponds to a 
condition that can support special status species.  It is, therefore, critical, that NISL’s impacts on 
special status species be fully mitigated. 
 
The DEIR includes a discussion of the impacts of gulls on sensitive species, including snowy 
plovers, American avocets, and Caspian terns, both through predation of eggs and chicks and through 
encroachment by gulls on the nesting areas of other bird species.  The DEIR provides significant 
information on the impacts associated with gulls and acknowledges that a lot of this information has 
been provided by the San Francisco Bay Bird Observatory (SFBBO).  However, the impacts of other 
nuisance species, in particular corvids, are not described in equal detail. 
 
Corvids, while not currently as numerous at NISL as gulls, are among the smartest bird species.  
Corvids have adapted well to environments that are heavily disturbed by humans, and may have a 
greater capacity to adjust to the nuisance species abatement programs being implemented at the 
landfill (text on page 139 of the DEIR also notes that some gulls habituated quickly to abatement 
measures).  Existing studies of nuisance species abatement programs have focused on assessing gull 
populations.  Before the landfill is allowed to expand, baseline data are needed for corvids, which 
have been documented feeding on the chicks of sensitive species in the former salt ponds.  Baseline 
data are essential to evaluating the effectiveness of nuisance species abatement programs, such as the 
Nuisance Species Abatement Program (NSAP), presented as Appendix B to Appendix D of the 
DEIR. 
 
RESPONSE A.4: The above comment requests that additional information about other nuisance 

species (e.g., corvids) besides gulls be provided in the EIR and that the 
baseline data for corvids be determined before the landfill is allowed to 
expand.  Corvids do forage at NISL, benefit from anthropogenic food at the 
landfill (e.g., increased reproductive success and population sizes), and 
impact sensitive species, including western snowy plovers to a greater extent 
than if anthropogenic resources were not available at NISL.  Text has been 
added to Section 3.6 of the Draft EIR and the NSAP (which is located in 
Appendix D of the Draft EIR) regarding the effects of anthropogenic food 
resources, including landfills, have on subsidizing corvid populations and the 
impact they have on special-status species.  Refer to Section 5.0 Revisions to 
the Text of the Draft EIR. 

 
The potential impact of increased corvid numbers as a result the proposed 
project was discussed in Impact BIO – 13 (pages 135-139 of the Draft EIR).  
To mitigate this impact to a less than significant level, mitigation measure 
MM BIO – 13.1 requires the implementation of the NSAP to ensure that 
numbers of corvids and other nuisance species subsidized by the landfill do 
not increase relative to baseline conditions.  As noted on page 139 of the 
Draft EIR, there are no data available that compare to SFBBO’s gull 
monitoring data for other nuisance species, such as corvids.  Thus, there is no 
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feasible method to produce a baseline number for corvid use of the landfill at 
this time. 
 
However, corvid surveys are included as a requirement in the NSAP and may 
be conducted during the same site visit as the gull surveys.  Also, text has 
been added to the NSAP to clarify that success criteria for corvid abatement 
will be established after one year of NSAP implementation (refer to Section 
5.0 Revisions to the Text of the Draft EIR).  The NSAP Oversight 
Committee will establish the baseline and will monitor the effectiveness of 
abatement activities relative to corvids.  Given the flexibility (i.e., adaptive 
management) incorporated into the NSAP and the benefit of input from 
independent qualified biologists, the NSAP is expected to be effective at 
controlling corvids such that the impact will be reduced to a less than 
significant level. 

 
COMMENT A.5:   Comment 5.  Section 3.6.3, Mitigation and Avoidance Measures, Nuisance 
Species Management, MM BIO-13.1, page 142.  Mitigation measure BIO-13.1 states that 
implementation of the NSAP shall be the responsibility of the landfill’s General Manager or Director 
of Infrastructure Development, while the City of San Jose’s Director of Planning, Building, and Code 
Enforcement shall oversee and enforce the NSAP’s implementation.  Proper implementation of the 
NSAP will be essential to the protection of special status species in the Refuge and nearby restored 
salt ponds.  Therefore, effective oversight is necessary.  The City of San Jose’s Director of Planning, 
Building, and Code Enforcement is not likely to possess the specialized knowledge necessary to 
oversee the implementation of the NSAP.  In addition, because of the many and varied 
responsibilities of the Department of Planning, Building, and Code Enforcement, the Director of 
Planning, Building, and Code Enforcement is also not likely to have the staff resources necessary to 
effectively oversee implementation of the NSAP.  Oversight of the NSAP should be delegated to 
organizations that possess the technical expertise essential to evaluating the effectiveness of the 
NSAP at protecting special status species from nuisance species.  The mitigation measure should be 
revised to delegate oversight of the NSAP to an organization possessing the appropriate biological 
institutional knowledge, such as the Refuge or SFBBO.  The delegation of authority should include 
the authority to require that NISL implement any necessary modifications to the NSAP.  The DEIR 
should be revised to include a selected oversight agency (including written confirmation that the 
selected agency is willing and able to assume oversight) and recirculated so that government 
agencies and the public can comment on the qualifications of the agency selected to oversee the 
NSAP.  To avoid potential conflicts of interest, the oversight agency should not have a direct 
financial stake in the operation of the landfill (e.g., more intense abatement measures could increase 
tipping fees, which would negatively affect the finances of the City of San Jose, and could increase 
operating expenses at NISL, which would impact the profitability of NISL). 
 
RESPONSE A.5: The Director of Planning, Building and Code Enforcement for the City of San 

José is required by the City’s Zoning Ordinance to issue the Planned 
Development Permit that would implement the PD zoning, if it is approved 
by the City Council.  The Director is therefore also responsible for ensuring 
that conditions of approval and mitigation measures that are required by the 
zoning and permits are implemented consistently.  The City’s Director of 
Planning, Building, and Code Enforcement cannot delegate to an outside 
person or agency his legal authority or his responsibility to enforce the City’s 
permits, regulations, and laws.  However, the Director is not required to do 
the oversight alone and may retain whatever technical assistance and advice is 
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necessary.  The NSAP, which is summarized in MM BIO – 13.1 on pages 
142-144 of the Draft EIR and provided in its entirety in Appendix D of the 
Draft EIR, requires that monitoring be conducted by qualified biologists (to 
be approved by the Director) to determine the effectiveness of abatement 
measures.  Oversight of the NSAP includes a monthly review of the success 
or failure of abatement measures by an independent biological consultant.  
Also, an annual report describing abatement measures and monitoring results 
will be completed by a biological consultant (approved by the Director) and 
presented to the Director each year. 
 
Normally, the details on implementing mitigation measures are developed for 
the Mitigation Monitoring and Reporting Program (MMRP) and as part of the 
PD Permit process.  However, due to the levels of concern and interest 
reflected in this and other comments on the Draft EIR, additional detail and 
updated information are included in the NSAP and provided in this First 
Amendment (see Section 5.0 Revisions to the Text of the Draft EIR, 
specifically revisions to Appendix D). 

 
As part of the NSAP, the Director will select a NSAP Oversight Committee 
to assist in review of the annual monitoring reports and provide 
recommendations regarding any changes in success criteria, abatement 
measures, monitoring measures, or other program components.  To provide a 
useful level of expertise on the status of species within the Refuge, and their 
habitat, representatives from the Refuge and a local bird observatory will be 
included on the NSAP Oversight Committee.  The Director may choose other 
biologists at his/her discretion as well.  This input from “third party” 
professionals with appropriate biological expertise will be beneficial to the 
Director in assuring the NSAP is implemented correctly and effectively.  It is 
also contemplated that the biologists monitoring the project and implementing 
the mitigation and avoidance measures on the site will be communicating 
with the NSAP Oversight Committee, as appropriate. 

 
COMMENT A.6:   Comment 6.  Section 3.6.3, Mitigation and Avoidance Measures, Nuisance 
Species Management, MM BIO-13.3, page 144.  The mitigation measures states that, 
 

If the landfill operator is not meeting the success criteria specified in the NSAP, the 
operator shall be required to manage predators and/or provide habitat at on off-site, 
South Bay location(s) to benefit the sensitive species that are being adversely affected 
by nuisance species supported by the landfill. Such sensitive species may include 
species associated with managed ponds, such as the western snowy plover, terns, 
American avocets, and black-necked stilts, and/or species associated with tidal salt 
marshes, such as the California clapper rail, salt marsh harvest mouse, and salt marsh 
wandering shrew. 
 
It is possible that the NSAP abatement measures will be partially successful and thus 
will reduce the project’s contribution to nuisance species’ populations, even if 
success criteria are not achieved; such an outcome would affect the amount of off-site 
mitigation that will need to be provided.  It is also possible that abatement measures 
may be fully successful for one group of nuisance species (e.g., gulls and corvids) but 
not another (e.g., mammals), thus potentially affecting the suite of sensitive species 
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that must be targeted by off-site mitigation.  As a result, it is not possible at this time 
to identify the sensitive species that must be targeted by off-site mitigation, the type 
of habitat mitigation required (e.g., salt pond management vs. tidal marsh 
restoration), or the amount of mitigation required. 

 
As was noted above, proposed mitigation measures should be presented in sufficient detail for 
readers of the CEQA document to evaluate the likelihood that the proposed remedy will actually 
reduce impacts to a less than significant level.  This mitigation measure fails to attain this standard.  
Although the future success of the NSAP may be difficult to predict at the present time, much is 
already known about the special status species at risk from nuisance species, and the habitat needs of 
these special status species.  The mitigation measure should be revised to assess the potential 
opportunities for off-site mitigation for each of the at-risk special status species.  Potential off-site 
habitat opportunities should also be identified at this time, because locations of suitable off-site 
habitat are limited in the South Bay.  In addition, off-site mitigation sites in the South Bay should be 
sufficiently distant from NISL to be remote from foraging gulls and corvids that feed at NISL 
(assuming that such sites are available, in light of the large foraging range of gulls and corvids).  The 
EIR should locate potential off-site mitigation sites that can provide suitable special status species 
habitat, or that can be managed to provide suitable habitat, without being impacted by nuisance 
species that are attracted to NISL.  The mitigation measure should also require the project proponent 
(Allied Waste) to obtain control over potential mitigation sites, so that these sites will be available in 
the future if they are needed.  Because there is a finite supply of land in the South Bay, deferring the 
identification and securing of off-site mitigation sites until 2025 may result in a lack of available 
sites, when sites may be needed to comply with the mitigation measure.  In our experience, deferred 
mitigation can lead to the lack of meaningful mitigation.  Since the local extirpation of populations of 
special status species would be an especially significant impact, the project proponent should bear the 
cost of providing for mitigation measures at this time.  If such measures are not needed because the 
NSAP succeeds, the project proponent could recover its costs by selling any acquired entitlements 
that are not needed by NISL to other parties in need of special status species mitigation.  However, 
there is no meaningful mitigation for the extirpation of a local population of a special status species. 
 
RESPONSE A.6:  This comment appears to have confused mitigation measures for two different 

impacts.  The discussion in Section 3.6.3 of the Draft EIR is about ongoing 
landfill operations and the iterative program designed to reduce the landfill’s 
attraction of nuisance species.  The NSAP discusses in great detail the 
measures that are to be taken and the criteria for their success.  MM BIO – 
13.3 identifies mitigation to be implemented if the landfill operator fails to 
manage predators adequately.  The mitigation to be required in that situation 
is provision of off-site habitat for impacted special status species.  The text of 
MM BIO – 13.3 includes direction for focusing the mitigation on the type of 
nuisance species for which abatement is found to be inadequate. 

 
This alternative mitigation (MM BIO – 13.3) can be required at any time 
since there is a very frequent reporting program required, especially for the 
first year.  There is no need to wait until 2025 to determine that the NSAP is 
not being managed adequately to avoid significant impacts to special status 
species.  The impact to biological resources from the increase in landfill 
capacity is discussed in Section 3.6.2.4 of the Draft EIR (also see text 
revisions to this section in Section 5.0 Revisions to the Text of the Draft 
EIR).  The mitigation required due to the extended duration of landfill 
activities resulting from the proposed increase in landfill capacity is described 
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in Section 3.6.3.1 of the EIR and as revised in Section 5.0 Revisions to the 
Text of the Draft EIR. 
 
The City and the City’s consulting biologists believe that the NSAP will be 
successful in mitigating the impact from nuisance species to a less than 
significant level.  Results of recent monitoring conducted by SFBBO2 have 
demonstrated the effectiveness of the deterrence program, which includes 
specific deterrence measures described in the NSAP, at reducing access of 
gulls to food at the landfill.  In particular, 2010 results indicate that very few 
gulls have obtained access to food waste during monitoring periods.  Because 
of the landfill’s recent success with its own deterrence program (even without 
oversight or input from independent biologists), it is expected that the NSAP 
will be successful.  This SFBBO 2010 report is included in Appendix B of 
this First Amendment. 
 
However, in the unlikely event that the NSAP is not fully successful, the 
landfill operator shall implement MM BIO – 13.3, which requires the landfill 
operator to manage predators and/or provide habitat at an off-site location to 
benefit the sensitive species that are being adversely affected by the nuisance 
species supported by the landfill and not being successfully controlled.  It 
cannot be determined at this time if the implementation of MM BIO – 13.3 
will be required and therefore, the sensitive species that would require off-site 
mitigation (if any) cannot be identified.  CEQA allows for mitigation 
measures to set performance standards describing the necessary criteria for 
mitigation that will be required (CEQA Guidelines Section 15126.4).  Text 
has been added to MM BIO – 13.3 to further clarify the performance criteria 
to ensure that if mitigation lands are purchased, they achieve the goals of the 
mitigation measure (refer to Section 5.0 Revisions to the Text of the Draft 
EIR).  The performance standards include the requirement that the target 
special-status species is present and is properly managed for at the off-site 
mitigation location(s).  As discussed above, it is not known whether the 
implementation of MM BIO – 13.3 will be required and therefore, the City 
cannot require the project proponent to purchase off-site mitigation for an 
impact that may not occur.  

 
COMMENT A.7:   This proposed mitigation measure further states: 
 

If off-site mitigation is determined to be necessary, the Director of Planning, 
Building, and Code Enforcement, in consultation with qualified biologists as 
described in the NSAP and government agencies (e.g., CDFG and USFWS), as 
appropriate, will determine the specific type and amount of off-site mitigation 
required.  The type of mitigation required will depend on the type of nuisance species 
for which abatement measures are found to be inadequate, and the type of sensitive 
species potentially adversely affected by depredation or encroachment of nuisance 
species.  For example, if gull and corvid abatement is inadequate, off-site mitigation 
may take the form of a financial contribution to focused avian predator management 
programs being implemented by others in the South Bay (e.g., elimination of problem 

                                                   
2 San Francisco Bay Bird Observatory. Gull Abatement Surveys at Newby Island, Interim Report. September 2010.  
This report is included in Appendix B of this First Amendment. 
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corvids at snowy plover breeding locations); a financial contribution to habitat 
restoration and management projects being undertaken by others in the South Bay 
(e.g., pond management and tidal marsh restoration by the CDFG at Eden Landing 
Ecological Preserve); acquisition and management restoration of suitable pond and 
marsh habitat in the South Bay; or other measures to benefit sensitive species that are 
adversely affected by gulls and corvids. 

 
The amount of off-site mitigation, either in terms of the amount of a financial 
contribution to predator/habitat management required, will depend on the difference 
between nuisance species monitoring results and the success criteria specified by the 
NSAP.  The Director, in consultation with qualified biologists, will determine the 
appropriate level of the financial contribution or habitat restoration/management 
required based on the level of performance of the abatement program and an analysis, 
using the best information available at the time, of the likely effects of the nuisance 
species in question on sensitive species in the South Bay. 

 
As was noted in a prior comment, the successful management of the NSAP will probably require that 
the City’s Director of Planning, Building, and Code Enforcement delegate the oversight of the NSAP 
to a neutral third party with experience in special status species management.  The proposed third 
party should be identified in a revised DEIR, so that government agencies and the public can 
comment on the suitability of the proposed third party.  Also, the term “as appropriate” in reference 
to government agency involvement in the NSAP should be clarified so that the effectiveness of the 
proposed mitigation can be better evaluated.  
 
RESPONSE A.7:   Please see Response A.5 above.  The City’s Director of Planning, Building, 

and Code Enforcement cannot delegate to an outside person or agency his 
legal authority or his responsibility to enforce the City’s permits, regulations, 
and laws.  As the Lead Agency under CEQA and the land use authority and 
LEA, the City is experienced at working with multiple government agencies.  
The phrase “as appropriate” referenced in the above comment was used to 
avoid unnecessary agency consultation if the Director and qualified biologist 
can easily determine the impacts and necessary mitigations without agency 
input. 

 
COMMENT A.8:   The DEIR proposes using financial contributions to mitigation programs as 
an alternative to providing off-site mitigation.  However, the DEIR fails to demonstrate the feasibility 
of financial contributions to mitigation programs.  Most of the significant nuisance species (e.g., 
gulls and corvids) have large foraging ranges.  There is little benefit to making financial 
contributions to an off-site habitat program, if the funds are expended in areas that are still subject to 
depredation by gulls or corvids that are attracted to NISL. 
 
Text in the mitigation measure suggests making financial contributions to focused avian predator 
management programs being implemented by others in the South Bay (e.g., elimination of problem 
corvids at snowy plover breeding locations).  However, the DEIR does not identify any such 
programs.  According to a presentation made by SFBBO at the 2009 State of the Estuary Conference 
in Oakland, California, the killing of nuisance species has been ruled out as a management measure 
(It is not even clear if the killing of nuisance species would be legal).  Therefore, it is not clear how 
species like problem corvids can be eliminated at snowy plover breeding locations. 
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In addition, the suggestion that financial contributions could be made to habitat restoration and 
management projects is problematic.  If the NSAP is not successful, local populations of special 
status species could be extirpated by 2025.  This would render financial contribution to habitat 
restoration and management projects meaningless. 
 
RESPONSE A.8:    The above comment is in reference to mitigation measure MM BIO – 13.3 in 

Section 3.6.3 of the Draft EIR.  The above comment expresses concerns 
regarding the feasibility of financial contributions to off-site habitat programs 
as mitigation.  Contribution to a predator management program in an area 
subject to predation by nuisance species subsidized by the NISL would 
address predation by the individuals benefiting from the project.  Also, the 
NSAP’s review procedures (summarized in mitigation measure MM BIO – 
13.1 and provided in its entirety in Appendix D of the Draft EIR) would 
identify deficiencies in implementation of the NSAP long before local 
populations of special-status species are extirpated as a result of NISL 
subsidies of nuisance species populations.  Note that the implementation of 
MM BIO – 13.3 does not need to wait until 2025 to be implemented.  It is 
intended that it be implemented at any point in time when the on-site NSAP is 
not being managed according to identified criteria.   

 
As discussed in Response A.6, however, the City and the City’s consulting 
biologists believe that the NSAP will be successful in mitigating the impact 
from nuisance species to a less than significant level.  Results of recent 
monitoring conducted by SFBBO3 have demonstrated the effectiveness of the 
deterrence program, which includes specific deterrence measures described in 
the NSAP, at reducing access of gulls to food at the landfill.  Recent results 
suggest that the implementation of MM BIO – 13.3 may not be necessary.  
However, the EIR takes a conservative approach by including precautionary 
compensatory mitigation (MM BIO – 13.3) in the unlikely event that the 
NSAP is unsuccessful. 
 
In regards to the comment above about the efficacy of predatory control 
programs, the statement “the killing of nuisance species has been ruled out as 
a management measure” may have been taken out of context from SFBBO’s 
presentation at the 2009 State of the Estuary Conference in Oakland, 
California.  That statement referred to large-scale culling of gulls, which has 
been shown to be relatively ineffective in controlling populations of gulls.  
However, targeted predator control, even for avian predators, has been 
approved by the necessary agencies and has been effective in reducing 
predation pressure on special-status species (e.g., western snowy plovers).  
Thus, contributions to predator control programs is considered an available 
off-site mitigation tool if the NSAP is not effective.  A qualified biologist 
would have to make that determination based on then-current conditions (i.e., 
if the NSAP is determined to be ineffective).  However, if there are no 
successful programs managing avian predators, then this project cannot 
contribute financially to them.   

 
                                                   
3 San Francisco Bay Bird Observatory. Gull Abatement Surveys at Newby Island, Interim Report. September 2010.   
This report is included in Appendix B of this First Amendment. 
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COMMENT A.9:   The proposal to defer setting the amount of future off-site mitigation and/or 
financial contributions to a future date is also problematic.  Deferring the assessment of potential 
impacts and future mitigation measures to a future date is likely to result in extensive debates over 
the appropriate amounts of such mitigation. At this time, the project proponent should evaluate a 
range of potential impacts and propose a mitigation measure/financial contribution for each potential 
impact.  This will allow government agencies and the general public to evaluate the effectiveness of 
the proposed mitigation at reducing project impacts to less than significant levels. 
 
For the reasons listed above, the proposed mitigation measure lacks sufficient detail to be a valid 
mitigation measure under CEQA. 
 
RESPONSE A.9:    The proposal discussed in the Draft EIR is to defer setting the specific 

quantity of additional or “back-up” mitigation until the impact happens (if it 
happens), since neither the City nor the City’s consulting biologists can 
determine at this point if the impact will happen.  It is not clear what is meant 
by “a range of potential impacts,” or what such a range could be based on.  
Since there is not any way to know exactly what the impacts would be (if 
any), the exact mitigation cannot be identified.  Therefore, specific mitigation 
for an unidentified and unknown impact cannot be identified at this time for 
government agencies and the public to evaluate its effectiveness.  

 
COMMENT A.10:   Comment 7.  Section 3.6.3.1, Additional Mitigation Measures Required if 
Landfill Operation Continue Past 2025, California Clapper Rail, Salt Marsh Harvest Mice, and Salt 
Marsh Wandering Shrews, MM BIO-14.1, Offsite Habitat Restoration/Enhancement, pg. 146.  
 
The mitigation measures states that, 
 

If landfill activities continue beyond 2025, mitigation shall be provided by the landfill 
operator for continuation of disturbance of California clapper rails, salt marsh harvest 
mice, and salt marsh wandering shrews beyond 2025.  At this time, it is not possible 
to determine the precise type and extent of mitigation that is appropriate, because 
several determinants of the mitigation such as types and location of landfill activities 
and distribution and abundance of suitable habitat for clapper rails in 2025 are 
unknown. 

 
Between 2009 and 2025, it is very possible that many options for offsite mitigation may be 
foreclosed by other restoration activities or development activities.  Therefore, the project proponent 
should work to identify and secure potential mitigation opportunities.  The text of the mitigation 
measure overstates the uncertainties associated with future activities.  While the location of landfill 
activities may not be precisely known, activities will occur within the existing landfill footprint.  In 
addition, the habitat needs of clapper rails, salt marsh harvest mice, and other listed species in the 
South Bay are fairly well understood.  The South Bay Salt Pond Restoration Program has developed 
a master plan for restoring habitat within the former salt ponds.  While there will be a significant 
element of adaptive management in the implementation of the South Bay Salt Pond Restoration 
Program, target habitat types have been established.  The project proponent should be working with 
the South Bay Salt Pond Restoration Program to identify options for suitable special status species 
habitat mitigation.  If mitigation development is delayed till 2025, it may be significantly more 
difficult to develop appropriate mitigation, which may increase the severity of impacts to the listed 
species.  The mitigation measure also includes the following text: 
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If the Director [of Planning, Building, and Code Enforcement] determines that the 
continued operation of the landfill past 2025 will result in significant impacts, off-site 
mitigation shall be provided at 1:1 acreage ratio via the restoration or enhancement of 
tidal marsh suitable for use by clapper rails, salt marsh harvest mice, and salt marsh 
wandering shrews in the South Bay. . . The precise location and means of providing 
such mitigation cannot be known at this time, as tidal marsh restoration and other 
activities that occur between now and 2025 will influence available mitigation 
opportunities. 

 
As was noted in a previous comment, the Director of Planning, Building, and Code Enforcement is 
not likely to posses the background in special status species biology necessary to make the required 
determination.  Therefore, the EIR should identify an appropriate third party, such as the Refuge, to 
make the determination.  The third party should be free of any apparent conflicts of interest.  City 
staff may have an apparent conflict of interest, since providing additional mitigation may impact the 
tipping rates charged to the City.  Landfill staff may have an apparent conflict of interest, since 
mitigation will impact the operating costs of NISL.  The proposed third party should be identified in 
a revised DEIR, so that government agencies and the public may comment on the suitability of the 
proposed third party.  Water Board staff also do not agree that planning for mitigation should be 
deferred till near 2025.  Since the salt ponds are being actively managed for restoration, this may be 
the best time to identify restoration opportunities as the restoration plan is refined.  Finally, the 
proposed mitigation ratio of 1:1 appears to be inappropriately low, since mitigation is likely to be 
located some distance from the impacted habitat.  It is also not clear how the area of impacts will be 
determined, since, for the most part, impacts will be off-site responses to onsite activities.  The DEIR 
should be revised to explain how the extent of impacts will be assessed in order to determine the 
amount of necessary mitigation. 
 
RESPONSE A.10:   The analysis in the Draft EIR reflects the professional judgment of a group of 

biologists with extensive experience with the species found in and around the 
southerly tip of San Francisco Bay.  The discussion and mitigation regarding 
the project’s impacts from increased landfill capacity, referred to as impacts 
resulting from landfill operations past 2025 (which is the current estimated 
closure date) in the Draft EIR, has been revised to clarify that the impacts 
from increased landfill capacity are not triggered in the year 2025, but when 
the landfill approaches its current permitted capacity (but prior to utilizing its 
proposed capacity).  Refer to Section 5.0 Revisions to the Text of the Draft 
EIR for the revised text for Sections 3.6.2.4 and 3.6.3.1 of the Draft EIR. 

 
It is the opinion of the City’s EIR biological consultants that it is not possible 
to determine the precise type and extent of mitigation that would be 
appropriate to address the environmental impacts that may be created by the 
continuation of landfill activities because the mitigation that is necessary will 
depend on several, currently unknown, factors including: 

 
• The location and quality of habitat for these species present at the time the 

landfill reaches its current permitted capacity, which could be influenced 
by a variety of factors extrinsic to landfill operations.  Such factors may 
include changes in salinity in surrounding marshes due to changes in 
flows in Coyote Creek or tidal wetland restoration by the City (e.g., at 
Pond A18) or the South Bay Salt Ponds Restoration Project, non-native 
plant invasions, or the spread of invasive plants, all of which could alter 
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the structure or plant species composition of habitat that is currently 
suitable for these species;  

• Presence/absence, and population size, of these species at the time the 
landfill reaches its current permitted capacity, which could be influenced 
by factors extrinsic to landfill operations such as the changes in habitat 
location and quality discussed in the previous bullet, habitat restoration in 
the South Bay (e.g., by the South Bay Salt Ponds Restoration Project), 
predation or competition that is not associated with landfill operations, or 
disease; and 

• The types of activities that are continuing beyond the point of current 
permitted capacity, their proximity to suitable habitat of these species, and 
the magnitude of their effects on these species. 

 
The City’s consulting biologists do not believe the uncertainties associated 
with future activities and the subsequent identification of impacts and 
appropriate mitigation measures are overstated in the Draft EIR. 

 
As explained in mitigation measure MM BIO – 14.1 in Section 3.6.3.1 of the 
Draft EIR (as revised in Section 5.0 Revisions to the Text of the Draft 
EIR), when the landfill approaches the end of its existing permitted capacity 
(50.8 million cubic yards), subsequent biological review would be necessary 
and impacts would be assessed on then-existing conditions, rather than on 
current conditions.  Conducting this analysis without knowing the exact type 
of landfill operations that would occur,4 the status and distribution of special-
status species at that time, and the types and extent of impacts that will occur 
as a result of landfill operations is not feasible at this time.   
 
It is not accurate to say that the proposed mitigation measure lacks sufficient 
detail to be a valid mitigation measure under CEQA.  The CEQA Guidelines 
and applicable case law allow definition of a specific mitigation measure to 
be deferred to a later time if it cannot be specified in the EIR, but the purpose 
and parameters of the mitigation must be stated, and it should be 
characterized with performance standards [Section 15126.4(a)(1)(B)].  
Nevertheless, mitigation measure MM BIO – 14.1 has been revised to further 
clarify the methodology to be used to complete the subsequent biological 
assessment and determine impacts and appropriate mitigation (if required).  
The performance standards to be met by the mitigation (if required) are also 
outlined.  For habitat restoration, performance criteria would include the 
presence of the target species within five years of the development of 
vegetation suitable for each of those species within the restoration area and 
management of the site in accordance with the species’ habitat and life-
history requirements.  For habitat enhancement or for measures, such as 
predator or competitor control, targeting increased reproduction and 
survivorship, performance criteria would include an increase in populations 
of the target species, within five years of implementation of the enhancement 
measures, commensurate with the estimated impact of the project.   

                                                   
4 Although landfill operations continue to be similar over time, there are also changes.  As regulatory and behavior 
changes intensify, as more organics are diverted to composting and alternate cover materials are investigated, future 
landfilling details cannot be predicted with any accuracy. 
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Because it is not possible to know if mitigation will be required as a result of 
extending the duration of landfill activities due to the proposed increase in 
capacity and, if it is, how significant the impact might be at that time (or even 
which species are being impacted), the specific mitigation cannot be 
described now.  CEQA allows for mitigation measures to set performance 
standards describing the necessary criteria for mitigation that will be required 
[CEQA Guidelines Section 15126.4(a)(B)].  Mitigation measure MM BIO – 
14.1 in the Draft EIR (and as revised in Section 5.0 Revisions to the Text of 
the Draft EIR) identifies the process of how impacts will be determined and 
what would be the mitigation for potential impacts.   
 
The mitigation ratio of 1:1 is appropriate for reducing impacts to these tidal 
marsh species to less than significant levels, and is not inappropriately low for 
the specific impacts being assessed here.  There are several reasons why such 
a mitigation ratio is appropriate.  First, there would be no direct loss of habitat 
for these species as a result of continuation of landfill activities beyond the 
landfill’s existing permitted capacity.  Mitigation at a 1:1 ratio would provide 
additional suitable habitat for the affected species while landfill activities 
continue beyond the existing permitted capacity, but upon cessation of 
landfill activities at some point in the future when the proposed capacity is 
reached, the habitat around the landfill would no longer be disturbed by 
landfill activities, and resumption of use of these areas by the affected tidal 
marsh species is expected to occur (i.e., the effect could be a temporal 
impact).  Second, continuation of landfill activities beyond the existing 
permitted capacity is not expected to result in a net loss of individuals of any 
of these species from the South Bay population relative to existing conditions.  
Activity levels will not be substantially higher in any given area with the 
project than without, and thus project approval would not result in an increase 
in the area surrounding the landfill that is indirectly disturbed by landfill 
activities.  Instead, continuation of landfill activities beyond the landfill’s 
existing permitted capacity would simply prolong the period during which 
landfill activities may cause indirect disturbance to the extent that use of 
habitats around the landfill by sensitive tidal marsh species occurs at reduced 
levels.  Third, given the known occurrence of salt marsh harvest mice and, at 
least in some years, California clapper rails in areas close to the landfill, it is 
apparent that at least some individuals of these species have habituated to 
landfill-associated disturbance.  Thus, continuation of landfill activities 
beyond the landfill’s existing permitted capacity will not preclude the 
presence of these species in suitable habitat areas near the landfill. 
 
The Director of Planning, Building, and Code Enforcement will not be 
making a determination regarding whether additional mitigation is required 
without assistance; mitigation measure MM BIO – 14.1 requires that a 
qualified biologist complete an assessment of the impacts of continuing 
landfill activities on California clapper rails, salt marsh harvest mice, and salt 
marsh wandering shrews prior to the point at which the current permitted 
capacity is reached.  Also, refer to Response A.5 above.  The City of San José 
cannot abdicate its responsibility as the Lead Agency in this matter, and the 
City’s Director of Planning, Building, and Code Enforcement cannot delegate 
to an outside person or agency his legal authority or his responsibility to 
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enforce the City’s permits, regulations, and laws.  The “third party” (i.e., the 
qualified biologist) does not need to be identified at this time, as it is not 
feasible to predict the availability of such expertise when the assessment 
needs to be completed. 

 
COMMENT A.11:   Comment 8.  Section 3.7.2.2, Discussion of Impacts, Liquefaction and Slope 
Stability, page 153.  Text in this discussion states: 
 

Specifically, the existing sandy strata….  if left unmitigated, could experience some 
ground cracking, lateral spreading, liquefaction-related stability failures, failure of the 
perimeter levee, and minor ground disturbance might be anticipated during a MCE, 
but catastrophic failure is not anticipated. These liquefaction-related impacts exist 
without the proposed project. 

 
While it may be correct to say that the liquefaction-related impacts exist without the proposed 
project, the project may make the impacts more significant.  The project will result in the placement 
of more waste at NISL, which would be subject to disturbance during an MCE.  Any additional waste 
that increases the likelihood of a release of waste or leachate to Coyote Creek would be a significant 
impact, because of the presence of migrating steelhead trout in Coyote Creek.  In addition, any 
failure of the landfill that resulted in partial or complete blockage of the Coyote Creek channel would 
have a significant impact on the run of threatened central California coast steelhead. 
 
RESPONSE A.11:   As discussed in Section 3.7.2.2 and in Appendix E of the Draft EIR in more 

detail, there are isolated narrow channel deposits of potentially liquefiable 
sands at relatively shallow depths below the existing southern perimeter berm 
of the landfill.  Sandy channel deposits are common for the intertidal zone 
along the margins of the San Francisco Bay.  In some areas, particularly on 
the southern portion of the project site, data suggests that these sandy channel 
deposits are somewhat interconnected.  In other areas, particularly adjacent to 
Coyote Creek, these deposits appear to be relatively discontinuous.  Fewer 
liquefiable sands have been identified beneath the levee along the northern 
slopes of the landfill.  Because the lined areas of the landfill were excavated 
to depths in excess of 40 feet inboard of this berm, most of these liquefiable 
sands were removed below the lined landfill.  As a result, any potential 
liquefaction-related stability impacts in these areas are limited to the lower 
portions of the existing permitted landfill surfaces and at substantial distances 
from the proposed vertical expansion.   

 
As discussed in Section 3.7.2.4 on pages 154-155 of the Draft EIR, 
independent of the project, the landfill operator will complete landfill stability 
improvements to mitigate the existing liquefaction potential.  The 
improvements are described in the Liquefaction Mitigation Workplan (2009), 
which was submitted in August 2009 to the RWQCB and approved by the 
RWQCB in November 2009.  With the implementation of these 
improvements, the landfill operator’s engineering consultants and peer review 
panel concluded that there will not be significant liquefaction effects in the 
event of a maximum credible earthquake (MCE).  Also refer to Response A.1. 
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COMMENT A.12:   Comment 9.  Section 3.7.2.2, Discussion of Impacts, Planned Landfill 
Improvement, pages 154-155.  This discussion includes a list of planned stability improvements at 
NISL. The last item in the list is: 
 

Repair the area of toe scour from Coyote Creek along the northern perimeter levee 
and the slope face should be armored to prevent future scour events. 

 
Repair of toe scour and armoring of the channel are both considered impacts to Coyote Creek that 
will require mitigation.  Before modifying the bank of Coyote Creek in any manner, NISL should 
assess the cause of the toe scour, as well as the potential impacts of the toe scour repair and armoring 
on the geomorphic stability of Coyote Creek.  Armoring of one section of a creek bank often triggers 
bank erosion/failure upstream or downstream of the armoring, or even on the opposite bank, as the 
erosive forces are deflected to other, un-armored sections of the creek bank.  Because listed steelhead 
migrate past NISL, any work in Coyote Creek must be carefully planned and appropriately mitigated.   
Since scour may impact the stability of NISL, mitigation measures for scour should be presented in a 
revised DEIR. The revised DEIR should also provide proposed mitigation measures for the 
placement of any bank armoring along Coyote Creek or Coyote Slough. 
 
RESPONSE A.12:  The item quoted appears at the end of a list of improvements which will be 

implemented independently of the height increase and other activities 
identified as part of the proposed project.  The introductory paragraph to the 
list of improvements (which appears on page 154 of the Draft EIR), states 
that the improvements will be submitted to San José’s Director of Planning 
Building, and Code Enforcement, the Regional Board, and the Waste 
Management Board for their review (italics added).  The recommendation in 
this comment will be incorporated into the proposed text amendments which 
are included in this First Amendment to the Draft EIR (refer to Section 5.0 
Revisions to the Text of the Draft EIR).  The Santa Clara Valley Water 
District will also be added to the list of reviewing agencies.  As stated in the 
introductory paragraph, the technologies are still to be reviewed by identified 
peer reviewers and may include but are not limited to the measures in this list. 

 
COMMENT A.13:   Comment 10.  Section 3.8.1.3, Water Quality, Regulatory Framework, 
Leachate, page 163. 
 
This discussion states that Waste Discharge Requirements (WDRs) are submitted to the Water Board 
for review.  The statement is incorrect.  NISL submits a Report of Waste Discharge to the Water 
Board.  Waste Discharge Requirements are issued by the Water Board in response to the Report of 
Waste Discharge. 
 
RESPONSE A.13:   The text on page 163 of the Draft EIR has been revised per the above 

comment.  Refer to Section 5.0 Revisions to the Text of the Draft EIR. 
 

COMMENT A.14:   Comment 11.  Section 6.5.3.1, Impacts to the Project (Changes in Sea Level), 
pages 220-221.  Mitigation measure MM C-GCC-1.1 states that, “[I]f the sea-level were to rise to 3.6 
feet, the project proponent shall raise portions of the existing levee that are below 14 feet (NGVD29) 
by about one foot to ensure protection from the predicted sea-level rise of 4.6 feet and 100-year flood 
event.  This text is contrary to text on page 165, which states that the, “project does not propose any 
change in the levee heights.”   
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RESPONSE A.14:   The statement on page 165 of the Draft EIR is correct.  Changing the levee 
heights is not proposed as part of the project.  To mitigate for sea level rise 
and a 100-year flood event, the project will be required to increase portions of 
the existing levee in the event the sea level rises.  Refer to Response O.36 for 
more detail regarding MM C-GCC – 1.1.  The EIR differentiates between 
improvements proposed as part of the project and improvements required as 
mitigation.  Increasing the levees is mitigation. 

 
COMMENT A.15:   In addition, the proposal to raise the levee on page 221 does not take into 
account the predicted impact on 100-year flood events associated with the impacts of global 
warming.  Global warming is predicted to result in more intense storms, which will result in larger 
100-year flood events.  Therefore, the proposed increase in levee heights may not be sufficient to 
accommodate both sea level rise and future 100-year storm events. 
 
RESPONSE A.15:   Data on increased 100-year flood elevations as a result of global warming is 

not currently available.  As discussed in Section 6.5.3.1 of the Draft EIR, the 
project site is subject to a 100-year flood elevation of nine feet and sea-level 
rise resulting from global climate change of about 4.6 feet by 2100.  In the 
event of a 100-year flood event and the predicted 2100 sea-level rise from 
global climate change, the project would be subject to water elevations of 
13.6 feet.  The identified mitigation measure, MM C-GCC – 1.1 on page 221 
of the Draft EIR, would mitigate impacts from the combined impact of a 100-
year flood and predicted 2100 sea-level rise.  Also refer to Response O.36. 

 
Because the information on sea level rise continues to develop and evolve, the 
City will ensure that the then-current information is reflected in the Planned 
Development Permit for the proposed project, as well as provision for 
updating any flood control plan. 

 
COMMENT A.16:   Proposed mitigation for the impacts of global warming should be revised to 
require the preparation of a long-term flood protection plan for NISL.  The flood protection plan 
should include a consideration of feasible options for achieving protection from the 100-year flood in 
the face of rising sea levels and increased flood frequency and intensity.  We recommend that the 
plan consider the methods developed by the San Francisco Bay Conservation and Development 
Commission to predict and protect against future flooding associated with climate change.  Due to 
the significant uncertainties associated with predicting the impact of climate change on sea level rise 
and on storm frequency and intensity, the mitigation measure should require that the flood protection 
plan be updated every five years throughout the operational life and post-closure maintenance period 
of NISL, using the most recently available and credible information at the time of the update. 
 
RESPONSE A.16: Estimates regarding sea level rise have been changing with great frequency as 

new information is developed.  The requirements for flood protection 
included in the PD Permit will reflect then-current information and science 
and the recommendations of the Regional Board. 

 
COMMENT A.17:   In addition, future work on raising levee heights should not expand the levees 
further into either Coyote Creek or Coyote Slough.  Any expansion of the levee footprints into waters 
of the State would require permits and additional mitigation.  The DEIR should be revised to clearly 
state whether or not it is possible to increase the height of the levees without further intrusions into 
waters of the State, including waters that provide habitat for special status species.  If future levee 
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improvements will impact waters of the State, then the revised DEIR should include mitigation 
measures sufficient to reduce these impacts to less than significant levels. 
 
RESPONSE A.17:   Since no increase is proposed to levee heights at this time, there is no impact 

identified and no mitigation is required.  In the event the elevation of the 
perimeter levee is required to be raised to address sea level rise or for other 
reasons, this can be accomplished without further encroachment into Coyote 
Creek or the South Coyote Slough according to the project engineer.  As 
discussed in Section 6.5.3.1 (see page 221) of the Draft EIR and clarified in 
Response O.36, if the existing levee needs to be raised to provide protection 
from the predicted sea-level rise of 13.6 feet from global climate change and 
a 100-year flood event, the amount of soil required to raise the levee up to 16 
feet above mean sea level (most of the levee is currently 14 feet above mean 
sea level), could be placed on top and inboard of the perimeter berm without 
any encroachment into adjacent waterways.  As a result, no lateral (outward) 
expansion of the perimeter levee footprint is required.  Text has been added to 
the Draft EIR to clarify this (refer to Section 5.0 Revisions to the Text of the 
Draft EIR). 

 
COMMENT A.18:   Comment 12.  Section 8.5.3, Reduced Gull Access to Food Alternative, page 
229. 
 
The Nuisance Species Abatement Plan (NSAP) is presented as Appendix B to the Biological 
Resources Report, Newby Island Landfill Expansion, Planned Development EIR (H.T. Harvey & 
Associates, 1 September 2009), which is presented as Appendix D to the DEIR.  The NSAP includes 
a list of Standard Measures for nuisance species abatement on pages 70 through 72.  The first 
Standard Measure is, Minimization of the Working Face of the Landfill.  The NSAP states that 
keeping the active face of the landfill to the minimum size necessary to allow normal landfilling 
activities will limit the availability of food to all nuisance species.  However, page 229 of the DEIR 
contains the following text, “[A]ccording to Allied Waste, the working face is the smallest size 
feasible and reducing the working face would not necessarily reduce the number of gulls at the 
landfill.”  Text on page 229 further states, “[T]he City Council will have to determine whether or not 
reducing the working face is a feasible alternative when making a decision on the project.”  The 
discussion of Biological Impacts consistently relies on the NSAP to reduce impacts on special status 
species from nuisance species to less than significant levels.  However, the NSAP does not appear to 
have been ground-truthed with the operator of the NISL, since the first Standard Measure for 
nuisance species control is not feasible; according to Allied Waste, the active face of the landfill 
cannot be further reduced.  Since the current active face is large enough to sustain the current 
nuisance species problem, the NSAP may not be effective in the long run. 
 
RESPONSE A.18:   Minimizing the working face of the landfill is discussed in the NSAP, and 

reducing the working face of the landfill is discussed in the Alternatives 
section of the Draft EIR.  Minimizing the working face versus reducing the 
working face have different meanings. 

 
According to Allied Waste and the City’s LEA enforcement staff, the size of 
the working face of the landfill is kept as small as possible as part of normal 
landfill operations and is also a requirement of the landfill’s current Solid 
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Waste Facility Permit (SWFP).5  The intent of the NSAP’s standard measure 
for minimizing the working face was to ensure that the active face of the 
landfill where food waste is being dumped and buried should be kept to the 
minimum size necessary to allow normal landfilling activities.  Allied Waste 
is in agreement with this standard measure and will continue (as it does now 
and as is required by current permits) to maintain a minimum working face. 
 
Under the Reduced Gull Access to Food Alternative, reducing the working 
face of the landfill would require that the active face of the landfill where 
food waste is being dumped and buried be substantially reduced compared to 
existing conditions to reduce the number of foraging gulls.  The reduced size 
of the working face under this alternative could affect normal landfilling 
activities, which is stated by Allied Waste as the reason they have not 
implemented this alternative (see page 229 of the Draft EIR). 
 
The inference in the comment about the effectiveness of the NSAP is 
therefore not accurate, since the comment assumes the two measures are the 
same.  It should be noted that the NSAP includes five other standard 
measures, as well as other adaptive measures.  Based on the success of the 
abatement measures that have thus far been applied at the landfill, the NSAP 
will likely be successful in mitigating the project’s impacts from nuisance 
species.  However, if the NSAP is not fully successful, the project shall be 
required to implement MM BIO – 13.3 which requires off-site mitigation 
(refer to Section 3.6.3 of the Draft EIR).  

 
COMMENT A.19:   Nuisance species are attracted to NISL by food wastes present in the waste 
delivered to the landfill.  However, the NSAP does not address potential mitigation measures to 
reduce the quantity of food present in the waste stream.  Allied Waste and the City of San Jose 
should evaluate imposing mandatory composting on the service district for NISL as a means of 
reducing the available food in waste received at the facility. 
 
RESPONSE A.19:   The landfill is the receiver of the solid waste and not the generator.  There is 

no service district attached to the landfill, although much of the incoming 
waste is delivered pursuant to existing contracts with various government 
agencies.  The suggested mitigation in the above comment would require the 
City of San José to impose regulations on other cities and the County that 
dispose of wastes at NISL, which is not within the City of San José’s legal 
authority.  

 
In order to reduce the amount of food waste present in the waste delivered to 
the landfill, as suggested by the above comment, all municipalities (whose 
residents and businesses generate the food waste being transported to Newby 
Island Landfill) would need to make policy-level changes to reduce the 
amount of food in their waste stream.  Municipalities that generate the waste, 
rather than the landfill operator who receives the waste, would be responsible 
for changing the makeup of the waste stream.  A number of jurisdictions in 
Santa Clara County, including the City of San José, are considering “Zero 

                                                   
5 Ferrier, Dennis. City of San José Department of Planning, Building and Code Enforcement. Personal 
communications. September 2009. 
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Waste” policies and programs.  If those programs focus on diverting food 
waste from landfills, they will effectively reduce the amount of food waste 
available on the working face of the landfill.  If some of that food waste is 
diverted to the Newby Island composting operation, it could increase the 
quantity of food waste currently processed outside the Recyclery and 
composted on top of the landfill.  Please note that in 2012 the City of San 
José will implement the Commercial Collection Redesign.  This Redesign has 
a diversion goal of 75 percent of commercial solid waste from the landfill.  
This Redesign of the collection system for commercial waste includes 
collection of organic material for processing at the planned Zero Waste 
Energy Development Company (ZWED) anaerobic digester.  As a result of 
the Commercial Collection System Redesign, the amount of organics from 
commercial businesses currently being landfilled should decrease. 
 
The City of San José knows of no location in the United States where sending 
food waste to landfills has been banned.  The secondary environmental 
impacts of doing so, especially when there is not sufficient existing capacity 
to compost all of the food waste and other organics already being composted 
in Santa Clara County, are likely to be significant. 

 
COMMENT A.20:   Comment 13.  Biological Resources Report (Appendix D to the DEIR), page 
50.  Mitigation Measure 3a relies on implementation of the NSAP at NISL.  However, SFBBO staff 
have reported that nuisance species driven from one landfill migrate to another landfill during the 
abatement activities.  Therefore, Mitigation measure 3a should be revised to require coordination of 
nuisance species abatement measures between all landfills in the South Bay.  This will prevent 
nuisance species from merely being shuffled around the landfills in the South Bay. 
 
RESPONSE A.20:   At this time, NISL is the largest landfill operating in close proximity to the 

South Bay.  Other landfills in the area are closed or closing.  Kirby Canyon 
and Guadalupe Mines are sanitary landfills in south Santa Clara County, 
which may be close enough to share in supporting the same predators.  These 
landfills are all privately owned and are competitors with each other.  Kirby 
Canyon and Guadalupe Mines both have valid land use permits and solid 
waste facility permits that do not require cooperation with other landfills.   

 
The Regional Board and the California Department of Resources Recycling 
and Recovery (CalRecycle) may be in a better position to require cooperation 
among the landfills. 
 
The City’s consulting biologists do not agree with the above comment that 
the NSAP will simply move nuisance species to other landfills in the South 
Bay.  Permanently reducing the level of food availability at NISL is expected 
to reduce nuisance species populations in the Baylands areas of the South 
Bay, where sensitive species impacts are of greatest concern. 

 
COMMENT A.21:   Comment 14.  Summary of Comments.  In its present form, the DEIR lacks 
an adequate discussion of proposed mitigation measures to support the future re-issuance of WDRs 
for NISL, if the City approves the proposed increase in fill height.  Impacts associated with 
windblown waste are not addressed concretely in the DEIR and the discussions of impacts to special 
status species associated with nuisance species that forage at NISL require more detail.  The DEIR 
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does not proposed a mitigation measure for windblown waste and the proposed mitigation measures 
for impacts to special status species lack sufficient detail to evaluate the likely success of these 
measures in reducing impacts to special status species to less than significant levels.  Most of these 
mitigation measures defer the development of actual mitigation measures to some time in the future. 
 
CEQA requires that mitigation measures for each significant environmental effect be adequate, 
timely, and resolved by the lead agency.  In an adequate CEQA document, mitigation measures must 
be feasible and fully enforceable through permit conditions, agreements, or other legally binding 
instruments (CEQA Guidelines Section 15126.4).  Mitigation measures to be identified at some 
future time are not acceptable.  It has been determined by court ruling that such mitigation measures 
would be improperly exempted from the process of public and governmental scrutiny which is 
required under the California Environmental Quality Act.  Based on the information provided in the 
DEIR, it is not possible to evaluate the adequacy of mitigation measures to reduce the impacts of the 
project to a less than significant level.  Therefore, the DEIR should be revised and re-circulated. Re-
circulation is necessary to allow for review and comment on the impacts and proposed mitigation. 
 
RESPONSE A.21:   The concerns raised in the above comment are all addressed in responses to 

Comments A.1 through A.22 above.  The windblown waste issue is not 
identified as a significant impact and does not therefore, warrant identifying a 
new mitigation measure.  Attempts to clarify the extent of the impact through 
the Regional Board have been unsuccessful. 

 
The need for any new off-site mitigation for special status species is still 
unverified.  In one instance, it may arise if the NSAP is not implemented as 
fully and vigorously as is currently occurring.  In that instance, the City will 
immediately pursue development of mitigation for whatever impact is 
occurring, based on the standards described in MM BIO – 13.3. 
 
In the second instance, when the landfill operates beyond its existing 
permitted capacity and begins to fill the proposed capacity, there may or may 
not actually be further impacts to special-status species.  If there is, the City 
will require development of mitigation consistent with the standards 
described in MM BIO – 14.1 as revised in Section 5.0 Revisions to the Text 
of the Draft EIR. 
 
The recirculation of an EIR is required when significant new information is 
added to the EIR (CEQA Guidelines Section 15088.5).  The responses to 
these comments clarify information in the Draft EIR.  The comments raised 
do not identify a new or more significant impact, or a new feasible project 
alternative or mitigation measure different than identified in Draft EIR.  For 
these reasons, the EIR does not need to be recirculated. 
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B. RESPONSES TO COMMENTS FROM THE CALIFORNIA INTEGRATED WASTE 
MANAGEMENT BOARD  
(dated 11/5/09) 

 
COMMENT B.1:   Following is a brief description of the proposed project for Board staff's use 
in the solid waste facility permitting process, and comments on the content of the DEIR. If the 
CIWMB project description varies substantially from the project as understood by the lead agency, 
Board staff requests that the discrepancies, if any, be clarified in the final EIR. 
 
RESPONSE B.1:   Each of the responses below clarifies or corrects any discrepancies between 

the comment and the project evaluated in the Draft EIR. 
 
COMMENT B.2:   PROJECT DESCRIPTION.  Background Information.  The 
approximately 352 acre NISL is located at 1601 Dixon Landing Road in San Jose, in Santa Clara 
County. The NISL is operated by AWIN Management for the International Disposal Corporation 
(IDS), a wholly owned subsidiary of Browning Ferris Industries, Inc. (BFI). The NISL service area 
includes the cities of, San Jose, Milpitas, Santa Clara, Cupertino, Los Altos, and Los Altos Hills. The 
current land uses for properties surrounding the NISL are the abandoned Fremont Airport and the 
Recyclery and Interstate 880 to the east, salt evaporation ponds to the west and north, and the City's 
biosolids, drying ponds, and bomb facilities to the south. The nearest residence is approximately 
1,100 feet to the northeast. 
 
The NISL property is approximately 342 acres in size and is permitted to accept 4000 tons per day 
(tpd) of municipal solid waste (MSW) and designated waste. Approximately 313 acres of the 
permitted landfill area is used for disposal. This area is bounded by a perimeter levee. Approximately 
29 acres consists of sloughs and marshland outside of the perimeter levee. 
 
Immediately southeast of the NISL, on a separate 10-acre property is the Recyclery, SWFP No. 43-
AN-0014, a Material Recovery Facility (MRF) permitted to accept up to 1,600 tons per day of mixed 
waste. The Newby Island Compost Facility is approximately a 10-acre site located on the landfill. 
The NISL and Recyclery work together as an integrated operation; however, the two properties are 
not owned by the same entities. The proposed project site consists of three visually distinct subareas: 
(1) the approximately 325-acre landfill is the largest area and is the site of landfill activities; (2) a D-
shaped area, that is approximately 17 acres of the landfill, is located north of the main driveway just 
west of the entrance gate, and is currently used for offices and vehicle parking; and, (3) the Recyclery 
which occupies most of the 10-acre parcel of land just south of the main driveway, west of the 
entrance gate, opposite the D-shaped area. 
 
The NISL site has been used as a landfill since the 1930's. The landfill area is currently designated as 
Private Open Space and Public Park/Open Space with a Solid Waste Disposal Facility overlay in the 
City's General Plan, with a small area having a Heavy Industrial designation. The landfill is zoned R-
M Multiple Residence Zoning District with a small area zoned as HI Heavy Industrial Zoning 
District. The Solid Waste Disposal Facility (SWDF) designation is used to identify active landfill 
sites. Uses allowed on sites with the SWDF designation include landfills and ancillary activities such 
as equipment maintenance, collection and processing of recycled materials from the wastestream, 
composting, and energy/transformation operations. The site is also within the boundary of the Alviso 
Planned Community. A portion of the parcel, referred to as the D-shaped area, has a General Plan 
designation of Light Industrial and is currently zoned R-M Multiple Residence Zoning District.  
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RESPONSE B.2:   As stated in the Draft EIR (on pages 5 and 48), the landfill portion of the 
project site (which includes the D-shaped area) is within the Alviso Planned 
Community in the City’s General Plan, and is designated Private Open Space 
and Light Industrial with a Solid Waste Landfill Overlay.  None of the landfill 
property is designated Heavy Industrial.  The uses specifically allowed by the 
General Plan designation include public or private landfills and “related or 
ancillary activities such as recycling, resource recovery, and composting.”  
The reference to energy/transformation operations was an error in the Draft 
EIR text, since those uses are not included in the Alviso Planned Community 
designation.  The error is corrected in the proposed text amendments included 
in this First Amendment to the Draft EIR (refer to Section 5.0 Revisions to 
the Text of the Draft EIR). 

 
The landfill property (including the D-shaped area) is zoned R-M (Multiple 
Residence).  

 
COMMENT B.3:   The Recyclery is located on a 10-acre portion of property owned by Los 
Esteros Ranch, a partnership. The Recyclery property is subject to a long-term lease to BFI. The 
Recyclery SWFP allows for the operation of a Material Recovery Facility, a Processing Facility, and 
a Transfer Station on the property. SWFP No. 43-AN-0014 was issued to the Recyclery MRF in 
1991 and has operated continuously since that time. The site is designated Public/Quasi-Public in the 
General Plan and is zoned A(PD) Planned Development Zoning District. The Recyclery is also 
located within the boundary of the Alviso Planned Community. The Public/Quasi-Public land use 
designation is intended for public land uses, including schools, colleges, corporation yards, homeless 
shelters, libraries, fire stations, water treatment facilities, convention centers and auditoriums, 
museums, governmental offices, and airports. 
 
RESPONSE B.3:   The uses allowed by the existing Planned Development zoning district on the 

Recyclery property are described on pages 8-9 and 48-49 of the Draft EIR.  
The Public/Quasi-Public land use designation in the Alviso Planned 
Community also allows privately owned institutional uses and utilities.   

 
COMMENT B.4:   The greenwaste material for the existing compost facility, SWFP No. 43-AN-
0007, is diverted from the NISL waste stream and either taken directly to the compost pad for 
incorporation into the windrows or taken to the Recyclery for processing. Materials received that are 
of appropriate particle size and free of contaminants can be taken directly to the compost pad for 
incorporation into windrows. Materials that have larger particle sizes and/or contaminants are taken 
to the Recyclery for sorting and grinding. When processed, this material is taken to the compost 
facility for incorporation into the windrows. 
 
RESPONSE B.4:   Most or all of the material composted on-site is source separated (by the 

generator).  It is not diverted from waste delivered to the landfill for disposal.  
The Draft EIR states that organic materials brought to the site for composting 
are initially processed, ground and mixed on the paved area adjacent to the 
Recyclery building (Draft EIR page 25).  The mixed organics are then hauled 
to the composting area, which is presently located on the southerly portion of 
the westerly half of the landfill.  Finished compost is screened and cured  
(piled and left to continue processing) at the composting site.  Ground wood 
waste is screened and cured at other locations, including the Recyclery paved 
area and the D-shaped area. 
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COMMENT B.5:   Proposed Project.  The project proposes to rezone the 342 acre NISL, and 
the adjacent 10 acre Recyclery from RM Multiple Residence, HI Heavy Industrial and A(PD) 
Planned Development Zoning Districts to A(PD) Planned Development Zoning District. The 
proposed zoning would not change the lateral extent of the landfill 'footprint', but would raise the 
maximum elevation of the landfill to 245 feet above mean sea level (msl), adding approximately 
15.12 million cubic yards (cu. yds.) to the capacity of the landfill. Presently, the landfill is designed 
and permitted to an elevation of 150 feet msl. The proposed zoning will update and clarify the legal 
non-conforming uses on the NISL and will specify the allowable current and future uses. The project 
will not materially extend the estimated closure date of the landfill beyond 2025 as identified in the 
NISL Closure/Postclosure Maintenance Plan. The Recyclery will continue to operate after the landfill 
closes. 
 

CIWMB Summary of Table 1.4-1: Uses Allowed by Proposed Planned Development (DEIR – page 9) 
Land Use Landfill D-Shaped Area Recyclery 

1 Co mposting P   
2 Land fill P   
3 Solid Waste Hauling Company Corporation 

Yard 
 P  

4 Solid Waste Transfer Facility   P 
5 Inorganic Mixed Recyclables   P 
6 Food, Wood, and Green Waste Recycling P  P 
7 Landfill Glass Management Systems and 

Ancillary Facilities 
A P  

8 Non-Putrescible Material Recovery P P A 
9 Material Storage P P A 

10 Household Hazardous Waste Facility 
(including electronic and universal waste) 

P/A P P/A 

11 Access Roads   P 
12 Ancillary Facilities (defined below) A A A 
13 Education and Training Center A A A 
14 A bove Ground Storage A P/A P/A 
15 Office and Employee Facilities A A A 
16 Out door Bin Storage A A  
17 Employee and Visitor Parking A A A 
18 Pav ing A A A 
19 Public Drop Off Area A P A 
20 Scaling (weighing) Equipment and 

Facilities 
A P A 

21 Vehicle Parking (trucks, tractors, mobile 
equipment) 

A A P/A 

22 Vehicle and Equipment Maintenance A P/A P/A 
23 Container Repair Shop and Bin Painting 

Booth 
 A A 

24 Vehicle/Wheel/Equipment Wash System A A A 
P= Primary Use 
A= Ancillary Use 

 
 
RESPONSE B.5:   Since this comment letter mentions Heavy Industrial zoning several times, it 

should be noted that the only HI – Heavy Industrial zoning in this area is 
south of the landfill property on the adjacent WPCP.  As stated in the Draft 
EIR, the project proposes rezoning from RM-Multiple Residence and A(PD) 
Planned Development to A(PD) Planned Development.  The project is also 
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proposing that the Recyclery and the various uses proposed for the D-shaped 
area would continue to operate after the landfill closes (Draft EIR page 28).  
This is a change from the currently approved Closure/Post Closure Plan 
(which shows the D-shaped area 70 feet higher than its existing elevation and 
also containing passive open space). 

 
While the proposed project does not specify an extension of the landfill 
closure date, it also does not preclude it.  
 
The table that is included at this point in the comment letter is titled “CIWMB 
Summary of Table 1.4-1:  Uses Allowed by Proposed Planned Development 
(Draft EIR – page 9)”; that table is reproduced above.  The table in this 
comment differs from the one in the Draft EIR in the following ways: 
 
1. It does not include the notes and footnotes in the table, which include 

definitions of some of the terms in the table. 
2. Item number 5 on this table is “Inorganic Mixed Recyclables.”  The table 

in the Draft EIR lists as number 5 “Inorganic Mixed Recyclables 
Processing.” 

3. Item number 14 on this table is “Above Ground Storage.”  The table in 
the Draft EIR lists “Above Ground Storage of Hazardous Material 
(including fueling station).” 

 
COMMENT B.6:  Primary components of the combined facilities include: 
 
• Material Recovery Facility: The Recyclery 
• Hauling Company Offices and Shops 
• Recyclery/Landfill Scales 
• Landfill Gas (LFG) to Energy Plants/Landfill Gas Export Plant 
• Landfill Gas Flares 
• Landfill Offices 
• Construction and Demolition Recycling Area  
• Maintenance Shops 
• Off-site Stormwater Detention Pond 
• Leachate Management System 
• Fueling Facilities 
• Compost Windrows 
 
RESPONSE B.6:   All of these activities, except for an off-site stormwater detention pond, are 

currently present on the project site.  An off-site stormwater detention pond is 
not currently used or proposed as part of the project. 

 
COMMENT B.7:   Proposed changes to each of these components is listed as follows: 
 
Landfill Vertical Expansion:  The approximately 352-acre NISL is currently permitted to a maximum 
elevation of 150 feet msl. The existing elevation of the landfill varies between 100 and 130 feet msl. 
The proposed zoning would not change the lateral extent of the landfill 'footprint', but would raise the 
maximum elevation of the landfill to 245 feet msl. 
 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 36 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

Landfill Increase in Capacity:  The proposed final grading plan at the proposed elevation of 245 feet 
msl would increase the landfill capacity by approximately 15.12 million cubic yards beyond that 
already permitted. 
 
Material Recovery Facility: The Recyclery: 

• Processing of source separated materials including wood waste, green waste, food waste, 
glass, paper, metals, and plastic. 

• Outdoor processing of wood waste in addition to green waste. 
• Preliminary processing of food waste on the paved area. 
• Outdoor stockpiling of ground and processed organic wastes. 

 
RESPONSE B.7:   It is not clear in this comment if the letter writer believes that wood waste, 

green waste, and food waste are or will be processed inside the Recyclery 
building.  Neither the existing conditions nor the proposed project include 
processing of wood waste, green waste, or food waste inside the Recyclery 
building.  Source separated wood waste, green waste, and food waste are 
currently processed outside the Recyclery building, on the paved area, and the 
project proposes to continue those uses at the same location, including 
stockpiling unprocessed organics for up to 48 hours.  It is not proposed to 
stockpile finished compost at the Recyclery. 

 
COMMENT B.8:   Stormwater Detention Pond:  The stormwater detention pond, located in the 
southern portion of the NISL site, may be relocated off-site and on a drainage conveyed (either by 
gravity flow or by pumping) to the appropriate location. 
 
RESPONSE B.8:   As described in Sections 1.4.3.9 and 3.8.2.2 (pages 22 and 166) of the Draft 

EIR, the existing main stormwater retention pond will be replaced by two 
new ponds at different locations on top of the landfill.  There is no proposal to 
relocate the stormwater detention system off-site. 

 
COMMENT B.9:   Recyclery/Landfill Scales:  Three scale houses and four scales serve the 
landfill (three for inbound, one for outbound) will need to be moved east, closer to the site entrance. 
The Recyclery has three scales and one scale house near its entrance (one scale for inbound loads and 
two are for outbound vehicles). 
 
RESPONSE B.9:   The Draft EIR identifies two scales and one scale house serving the 

Recyclery, one scale each for inbound and outbound vehicles (Section 
1.4.3.3, Draft EIR page 20). 

 
COMMENT B.10:   Composting Operations:  The permitted compost area currently utilizes 
approximately 18 acres of the landfill site and may be relocated to different areas of the landfill 
property in order to allow for landfill development. 
 
Landfill Gas (LFG) Export Plant:  Gas Recovery Systems, Inc. (GRS), treats and compresses LFG 
for export, the LFG plant currently processes up to 1,500 cubic feet per minute (CFM) of LFG for 
pipeline export to San Jose. GRS can process a total of 3,700 CFM, and additional plant capacity can 
be added if needed. GRS will need to relocate their LFG Processing Plant to another area when the 
current location is developed for waste disposal. 
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RESPONSE B.10:   Please see text amendments to the project description regarding the future 
relocation of the compost facility (refer to Section 5.0 Revisions to the Text 
of the Draft EIR).  The GRS facility on the landfill is both a gas-to-energy 
facility and an LFG export plant.  The electric generating component of the 
facility produces an average of 4,200 kilowatts per day of electricity (Draft 
EIR Section 1.4.3.4 on page 20). 

 
COMMENT B.11:  Construction and Demolition (C&D) Recycling Area: 
• Located in the central portion of the landfill, but may be moved when it becomes necessary for 

landfill development. 
• Operations include an elevated picking/sorting line, separation of materials by types, onsite 

concrete and rock crushing, tire shredding, and wood grinding.  
• Materials sorted from the C&D material includes: metal, drywall, wood, roofing, cardboard and 

other construction paper products, and plastics. 
• Asphalt, concrete, dirt, and rock will be stockpiled for use onsite for road surfacing to the 

construction of working pads. 
 
RESPONSE B.11:   This operation is processing construction and demolition debris only, 

although tires may have been processed previously on-site, according to the 
current landfill General Manager Rick King.  Tires are removed from the 
inbound loads of waste and recyclable materials and are stored at the 
construction and demolition area (CST-2) until they are hauled offsite for 
processing.  There is no on-site tire processing.  The text of the EIR has been 
revised to clarify that no tire processing or shredding occurs on-site (refer to 
Section 5.0 Revisions to the Text of the Draft EIR).  

 
COMMENT B.12:  STAFF COMMENTS.  To assist Board staff's analysis and evaluation of this 
project, and aid in the determination of the adequacy of the EIR and related CEQA document(s) for 
CIWMB SWFP concurrence purposes, we request that the following comments and questions be 
addressed in the final EIR under preparation by the lead agency prior to circulation of the document. 
If these have already been addressed in all existing document (e.g. Report of Facility Information, 
Closure Plans, previous environmental documents), please indicate the document, page number(s) 
and section(s), and provide copies to the State Clearinghouse, and CIWMB along with the final EIR. 
 
Proposed SWFP Changes: 
 Current Landfill SWFP: Proposed Landfill SWFP 
Permitted Hours of Operation: 24 hours per day, 6 days per week 

(Closed on Sunday) 
No Change 

Public Disposal Operations: 8:00 a.m. to 4:00 p.m. 7 days per 
Week (Closed on Sunday) 

No Change 

Permitted Tons per operating Day: 4000 tons per day. No Change 
Permitted Traffic Volume: Equivalent of 4000 tons per day. No Change (approximately 

1200 vehicle trips per day) 
Permitted Area: Total of 342 acres, Disposal of 

313 acres, Composting of 6 acres. 
No Change 

Design Capacity: 50.8 Million Cubic Yards (mcy) 65.92 mcy 
Maximum Elevation: 150 feet MSL 245 feet MSL 
Maximum Depth: 40 feet below MSL No Change 
Estimated Closure Date: 2020 2025 
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RESPONSE B.12:   The table that is inserted does not include the same information included in 
the Draft EIR.  Specific differences include the following: 

 
• Permitted Traffic Volumes – The landfill operator is proposing to limit 

total traffic volumes hauling waste and recyclables to those experienced 
in October 2006.  These differences will be reflected in the Planned 
Development Zoning and any subsequent PD Permit issued by the City of 
San José and, although such a commitment may not require changes in 
the Solid Waste Facility Permit, the City is proposing to identify those 
proposed limits in the SWFP.   

 
As summarized in Section 3.3.1.2 on page 85 of the Draft EIR, the 
vehicle counts in October 2006 peaked at 1,269 on a single day for the 
landfill, and 277 on a single day for the Recyclery.  It is not possible to 
identify the amount of material (waste or recyclables) carried in the loads 
since material is recycled at various locations over the entire NISL site, 
and 4,000 tons of MSW was not landfilled on any day in October 2006. 

 
• The current SWFP for the composting operation is for 18 acres.  No 

change is proposed in that acreage. 
 
• The current SWFP for the landfill that is shown on the CalRecycle 

website says that the estimated closure date is 2025, not 2020. 
 
COMMENT B.13:   Permits.  It is Board staff's understanding that the project as proposed will 
not result in any of the existing separate solid waste facility permits, the Landfill, SWFP No. 43-AN-
0003, The Recyclery MRF, SWFP No. 43-AN-0014, and the Compost Facility, SWFP No. 43-AN-
0017, being combined into a single permit. All these permits, will remain separately permitted 
facilities. The project as proposed will require revised permits for these facilities. Additionally, an 
Odor Impact Management Plan should be prepared for the MRF if the addition of food waste to its 
waste stream is proposed. Please see the CIWMB website link for more information: 
http://www.ciwmb.ca.gov/LeaCentral/Compostables/Odor/OIMP/default.htm. 
 
RESPONSE B.13:    The project proposes design and operational changes for the Recyclery MRF 

SWFP No. 43-AN-0014 and the Compost Facility SWFP No. 43-AN-0017.  
Once the EIR has been certified and the project has been approved, the 
operator of the facilities will request necessary permit actions (e.g., permit 
revision, permit modification, or Report of Facility Information Amendment), 
in consultation with the LEA.  It is not the intention of the facility operator to 
combine any of the existing SWFPs. 

 
The landfill and Recyclery has an existing Odor Impact Minimization Plan 
(OIMP), which is attached to this document as Appendix F to the EIR (see 
Section 5.0 Revisions to the Text of the Draft EIR). 

 
COMMENT B.14:   Potentially Significant Environmental Impacts.  CIWMB staff has 
identified potentially significant project related impacts in the areas of Water Quality related to the 
ability of the existing landfill liner to hold the additional height/ weight of the waste without 
compromise; landfill slope stability that could be compromised during a significant storm event or 
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earthquake; and aesthetics related to the visual character of the landfill mass both during operations 
and once the landfill has been closed. Most potentially significant project related impacts may be 
reduced to less than significant levels by project features and designs and/or mitigation measures. It 
may be that one or more potentially significant environmental impacts cannot be avoided if the 
project as proposed in this DEIR, is implemented. 
 
RESPONSE B.14:   Each of the following comments is responded to separately below. 
 
COMMENT B.15:   Land Use Compatibility.  The project's surrounding land use must be 
designated as compatible with the proposed/current land uses at the project sites. The local 
government, in whose jurisdiction the facilities will be located, must make a finding that the facility 
is consistent with the General Plan (Public Resources Code Section 50000) and is identified in the 
most recent County Integrated/Solid Waste Management Plan (Public Resources Code Section 
50001). 
 
RESPONSE B.15:   The Newby Island Sanitary Landfill, the composting operation, and the 

Recyclery are all existing facilities that are already reflected in the Santa 
Clara County Integrated Solid Waste Management Plan.  Since the proposed 
project would not increase the maximum quantities of incoming materials for 
any facility, it would not change the description of any facility in the 
CIWMB.  The issues of land use compatibility, including visual, noise, and 
odor impacts, are addressed in the Draft EIR (Sections 3.1, 3.2, 3.4 and 3.5). 

 
COMMENT B.16:   Traffic and Related Transportation System Impacts.  Maximum traffic 
volumes are not proposed to increase in the DEIR. However, new waste streams are proposed which 
may require additional vehicles for both ingress and egress to the site. Total traffic counts shown is 
"vehicles per day" (vpd), not trips or vehicles based on tonnages, should be projected over a 
minimum of five years for the project at peak throughput considering both short haul and possible 
long haul aspects of the project proposal. 
 
RESPONSE B.16:   Please see page 85 of the Draft EIR.  The project is not proposing to increase 

the number of vehicle trips hauling materials to or from the site per day and 
that maximum number will be reflected in the City’s land use approvals.  The 
existing solid waste facility permits limit the tonnages that can be received by 
the permitted facilities and the City is not proposing to limit other tonnages 
through any mechanisms other than the total number of trucks and haul 
vehicles. 

 
COMMENT B.17:   Consideration and Discussion of Alternatives to the Proposed Project.  
Public Resources Code (PRC) §15126.6 (c) states; "The range of potential alternatives to the 
proposed project shall include those that could feasibly accomplish most of the basic objectives of 
the project and could avoid or lessen one or more of the significant effects." The alternatives set forth 
in the DEIR do not appear to accomplish these objectives. The DEIR should contain a broader 
analysis of the Location Alternative, including additional options as the DEIR states that the 
feasibility of this alternative is low as it is proposed. Because the landfill is situated in an 
environmentally sensitive area, the "No Project", "Location Alternative", and other alternative 
options, should be strongly considered. 
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RESPONSE B.17:   The City of San José was unable to identify a location alternative that is 
feasible, environmentally superior, and meets most of the project objectives 
and no one has suggested another location alternative that is feasible, 
environmentally superior and meets most of the project objectives.  As stated 
on page 229 of the Draft EIR, the location alternative evaluated is not feasible 
because the site is not owned by Allied Waste.  In addition, the alternative 
location is not technically consistent with any of the project objectives listed 
in Section 1.3 of the Draft EIR except that it is proximate to the waste 
generators currently using Newby Island.  No other landfill that is proximate 
to the source of the MSW landfilled currently at Newby Island is owned by 
Allied Waste, so the City is unable to identify a landfill that might reasonably 
be considered both environmentally superior and feasible.   

 
The Guidelines advise regarding alternative sites that an EIR needs to 
“examine in detail only the ones that the Lead Agency determines could 
feasibly attain most of the basic objectives of the project”  [Section 
15126.6(f)]. 

 
The proposed text amendments that are included in this First Amendment to 
the Draft EIR includes additional explanation of why other location 
alternatives were not identified in the Draft EIR (refer to Section 5.0 
Revisions to the Text of the Draft EIR). 

 
COMMENT B.18:   REGULATIONS which MAY AFFECT ASPECTS of the PROJECT 
PROPOSAL.   
 
Wood Waste, Construction and Demolition and Inert Debris 
Storing and processing of construction and demolition wastes may be subject to the Construction and 
Demolition and Inert Debris Transfer/Processing regulations in 14 CCR §§ 17380 - 17386. 
 
Acceptance, Processing and/or Storage of Organic Materials 
Mitigations should be in place that all wood waste, green waste, and food waste accepted at the 
Newby Island Solid Waste Facility site, should not have a moisture content greater than 50 percent, 
and that these organic wastes be handled/processed in a manner so as to not exceed 122 degrees 
Fahrenheit (ºF). Organic waste exceeding 1220 F should be removed by the operator as soon as 
possible and transported to the Newby Island Compost Facility, (43-AN0007). 
 
Relocation of Buildings, Roads, Parking Areas, Facilities and Operations 
Please be aware of the following regulations which apply to the project proposal:  
 
Title 27, CCR, Section 21190 - Postclosure Land Use: 
(a) Proposed postclosure land uses shall be designed and maintained to: 

(3) prevent landfill gas explosions. 
(g) All on site construction within 1,000 feet of the boundary of any disposal area shall be designed 
and constructed in accordance with the following, or in accordance with an equivalent design which 
will prevent gas migration into the building, unless an exemption has been issued: 

(1) a geomembrane or equivalent system with low permeability to landfill gas shall be 
installed between the concrete floor slab of the building and subgrade; 
(2) a permeable layer of open graded material of clean aggregate with a minimum thickness 
of 12 inches shall be installed between the geomembrane and the subgrade or slab; 
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(3) a geotextile filler shall be utilized to prevent the introduction of fines into the 
permeable layer; 
(4) perforated venting pipes shall be installed within the permeable layer, and shall be 
designed to operate without clogging; 
(5) the venting pipe shall be constructed with the ability to be connected to an induced draft 
exhaust system; 
(6) automatic methane gas sensors shall be installed within the permeable gas layer, and 
inside the building to trigger an audible alarm when methane gas concentrations are detected; 
and 
(7) periodic methane gas monitoring shall be conducted inside all buildings and underground 
utilities in accordance with Article 6, of Subchapter 4 of this chapter (section 20920 et seq.). 

 
You may contact Scott Walker of the Remediation, Closure, and Technical Services Branch at (916) 
341-6319, or e-mail at swalker@ciwmb.ca.gov for technical assistance. 
 
Title 14, CCR, Section 17410.1. Solid Waste Removal 
(a) All solid wastes shall be removed at the following frequencies or at an alternate frequency 
approved by the Enforcement Agency (EA), in order to prevent the propagation or attraction of flies, 
rodents or other vectors: 

(1) operations shall remove solid wastes accepted at the site within 7 days from the date of 
receipt; 
(2) facilities shall remove solid waste accepted at the site within 48 hours from the time of 
receipt. 

Authority cited: Sections 40502, 43020, and 43021 of the Public Resources Code. 
Reference: Sections 40053, 43020 and 43021 of the Public Resources Code. 
 
Title 14, CCR, Section 17407.5. Hazardous, Liquid, and Special Wastes 
(a) An operation or facility shall not intentionally accept or store hazardous wastes, including 
batteries, oil, paint, and special wastes, unless it has been approved to handle the particular waste by 
the appropriate regulatory agencies. Such approvals shall be placed in the operating record. 
(b) At operations and facilities where unauthorized hazardous wastes are discovered, control 
measures as are necessary to protect public health, safety and the environment, such as elimination or 
control of dusts, fumes, mists, vapors or gases shall be taken prior to isolation or removal from the 
operation or facility, 
(c) Liquid wastes and sludges shall not be accepted or stored at an operation or facility unless the 
operator has written approval to accept such wastes from the appropriate agencies and the EA. The 
LEA shall authorize acceptance of these wastes only if the operation, facility, and the transfer 
vehicles are properly equipped to handle such wastes in a manner to protect public health, safety, and 
the environment. 
Authority cited: Sections 40502, 43020, and 43021 of the Public Resources Code. 
Reference: Sections 40053, 43020 and 43021 of the Public Resources Code. 
 
RESPONSE B.18:   This information is acknowledged and will be forwarded to the LEA.  The 

above regulations will be applied to the project as applicable.  Specific design 
and operation of the project will be fine tuned as needed to comply with 
applicable regulations.  It is not anticipated that the project would change 
substantively as a result of applying the above regulations. 

 
In terms of the “Acceptance, Processing and/or Storage of Organic 
Materials,” the percent moisture content of organic wastes processed at a 
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facility is not currently regulated by 14 CCR.  However, 27 CCR does 
regulate the disposal of greater than 50 percent liquids into Class III landfills 
but that is not applicable to the processing/composting of organic wastes on 
top of the landfill.  Higher liquid content organic wastes (e.g., food wastes) 
will be mixed with other organic wastes at the landfill to ensure suitable 
moisture content for efficient composting.  Where processing/composting is 
conducted on top of the landfill, suitable pads and drainage are and will be in 
place to ensure control of moisture infiltration into the refuse below.  The site 
will maintain wood waste/green waste/food waste piles such that the 
temperature of the piles will not exceed 122 degrees Fahrenheit to ensure that 
composting has not been initiated.  Pile size will be regulated as well as 
rotation of materials (i.e., first in first out).  Piles may also be turned to 
maintain lower temperatures. 
 
Any buildings placed on or within 1,000 feet of the refuse boundary will be 
designed and constructed to comply with 27 CCR, Section 21190(a) and (g).  
All solid waste will be removed from the Recyclery per the time frames in 14 
CCR Section 17410.1.   
 
In terms of Title 14, CCR, Section 17407.5 Hazardous, Liquid, and Special 
Wastes, the landfill does not intentionally accept or store hazardous wastes.  
If discovered, they are properly isolated and stored at the hazardous waste 
storage area until the waste can be picked-up for property handling and 
disposal off-site.  Should a household hazardous waste facility be located on-
site, all applicable permits and approvals would be obtained from appropriate 
regulatory agencies. 

 
COMMENT B.19:   Mitigation Reporting or Monitoring Program (MRMP).  As required by 
Public Resource Code (PRC) Section 21081.6, the lead agency should submit a MRMP at the time of 
local certification of the EIR. This program should identify the environmental impacts associated 
with the proposed project, identify mitigation measures to reduce impacts to a less than significant 
level, identify agencies responsible for ensuring the implementation of the proposed mitigations are 
successful, and specify a monitoring/tracking mechanism. PRC Section 21080(c)(2) requires that 
mitigation measures "...avoid the effects or mitigate the effects to the point where clearly no 
significant effects on the environment would occur." The MRMP is required to be completed as a 
condition of project approval. PRC Section 21081.6(b) requires that "A public agency shall provide 
the measures to mitigate or avoid significant effects on the environment are fully enforceable through 
permit conditions, agreements, or other measures." The MRMP should also clearly indicate the 
agencies or private entities designated to enforce each mitigation measures in the EIR and that they 
have reviewed the MRMP and agreed that they have the authority and means to accomplish the 
designated enforcement responsibilities. 
 
RESPONSE B.19:   This information is acknowledged. (It should be noted that PRC Section 

21080(c)(2) only applies to Initial Studies/Negative Declarations.)   A 
monitoring and/or reporting program will be prepared in conformance with 
CEQA and the CEQA Guidelines.  
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COMMENT B.20:   CONCLUSION.  Board staff requests copies of and consultation on any 
subsequent or revised environmental documents (EDs), including the response to comments in the 
Final EIR. Any subsequent or revised draft EIRs should be circulated through the State 
Clearinghouse as required in Section 15205(a) of the CEQA Guidelines. Board staff requests that the 
CIWMB be noticed of the date, time and location of any public hearings regarding the project 
proposal at least ten days in advance. 
 
Board staff are available for any planned scoping meetings, workshops or other public meetings upon 
your written request at least ten days in advance. If you have any questions regarding these 
comments, please contact me at (916) 341-6727, facsimile at (916) 319-7151, or e-mail me at 
dpost@ciwmb.ca.gov. 
 
RESPONSE B.20:   Copies of these responses to comments will be sent to the CalRecycle as the 

successor agency to the Board, in conformance with Sections 15088 and 
15205.  The comments raised in this letter do not identify any new or more 
significant environmental impacts than were already identified in the Draft 
EIR. 

mailto:dpost@ciwmb.ca.gov�
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C. RESPONSES TO COMMENTS FROM THE UNITED STATES DEPARTMENT OF 
INTERIOR, FISH AND WILDLIFE SERVICE, SAN FRANCISCO BAY NATIONAL 
WILDLIFE REFUGE COMPLEX  
(dated 11/5/09) 

 
COMMENT C.1:   The Don Edwards San Francisco Bay National Wildlife Refuge (Refuge) 
appreciates the opportunity to comment on the Draft Environmental Impact Report (DEIR) for the 
Newby Island Sanitary Landfill and The Recyclery Planned Development Rezoning.  We have a 
number of corrections as well as substantial concerns with the potential impacts of the landfill 
expansion.  We do not believe the DEIR has adequately assessed the impacts addressed below. 
 
• Handling of food waste (Page 25).  Organics, including food waste, that are processed (ground 

and mixed) on the paved area west of the Recyclery building and then at a composting site on top 
of the landfill have the potential to attract gulls and other nuisance species such as ravens, crows 
and rodents.  Food waste should be processed and composted in a fully enclosed facility to deter 
nuisance species, especially gulls. 

 
RESPONSE C.1:   As described in Section 1.0 of the Draft EIR (pages 18-19), under existing 

conditions, organics (including food waste) are processed on the paved area 
west of the Recyclery building and then transported to the compost windrow 
area on the landfill for composting, curing, and screening.  The project does 
not propose to change this.  The impacts from gulls and other nuisance 
species from activities at the Recyclery and landfill (existing and proposed) 
are discussed in Section 3.6 Biological Resources of the Draft EIR.  As 
discussed in Section 3.6 (pages 135-139), gulls and nuisance species that feed 
at the project site result in significant indirect impacts to sensitive wildlife.   

 
As required by the Nuisance Species Abatement Plan (which is summarized 
in MM BIO – 13.1 in Section 3.6.3 and provided in its entirety in Appendix D 
of the Draft EIR), the project would be required to enclose the outdoor area 
west of the Recyclery building where organics, including food waste, are 
processed to prevent access to gulls and other nuisance species.  The 
enclosure could be in the form of a building or netting.  The installation of 
netting over work sites has been an effective method to control access by 
gulls and other avian species and there are many commercial suppliers and 
installers of “bird netting.”  There is no evidence that a fully enclosed facility 
would be more effective at reducing access by nuisance species than the 
installation of netting.  It is possible that the addition of an enclosed structure 
may actually reduce the effectiveness of abatement measures for mammalian 
nuisance species, including rats and mice, since those species use artificial 
structures for cover. 

 
While the composting area on the landfill is not proposed to be enclosed, 
other measures would be implemented to deter gulls and other nuisance 
species on the landfill (see MM BIO – 13.1 in Section 3.6.3 of the Draft EIR). 
 
Also, please see the text revisions to the Nuisance Species Abatement Plan 
(NSAP) in Section 5.0 Revisions to the Text of the Draft EIR of this First 
Amendment.  Clarifications and additional details were added to the NSAP, 
some in response to comment letters received by the City on the Draft EIR.   
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COMMENT C.2:   Berm (Page 26).  Why is a berm to be created at the edge of the bench located 
halfway up the hill?  What would this be blocking views of and for whom? 
 
RESPONSE C.2:   As stated on page 26 of the Draft EIR: “In addition, the project proposes to 

create a berm at the edge of the bench that would be located about halfway up 
the landfill at 110 to 130 feet to block views of the proposed activities at the 
midway bench (see Figure 1.0-10).”  As shown on Figure 1.0-10, the 
proposed activities on the midway bench include hauling company facilities 
including box storage; landfill facilities including recyclable materials 
processing and equipment storage; and composting operations and facilities 
including windrows, material processing, finished compost stockpiles, and 
equipment storage.  The berm would shield views of the activities on the 
midway bench from nearby vantage points at lower elevations, including 
those in Fremont and Milpitas. 

 
COMMENT C.3:   Correction on Page 66, 1st paragraph: “Don Edwards Wildlife Refuge” 
should be Don Edwards San Francisco Bay National Wildlife Refuge.  The “Alviso Visitors Center” 
should be Don Edwards San Francisco Bay National Wildlife Refuge Environmental Education 
Center in Alviso. 
 
RESPONSE C.3:   The text on page 66 has been revised to address the above comment.  Refer to 

Section 5.0 Revisions to the Text of the Draft EIR. 
 
COMMENT C.4:   Impact AES-l (Page 76).  Comparing the changes in landfill height under the 
proposed project is not a realistic method to evaluate impact on visual character of the area.  An 
elevation gain of 95 feet is a significant change, especially in a landscape that is virtually flat (except 
for closed and active landfills).  Creating a berm to shield views of landfill activities only further 
obstructs the quality of the viewscape of the area. 
 
RESPONSE C.4:   The before and after pictures are the only accurate method available to 

demonstrate the visual change.  The existing landfill mass is so large already 
that the increased height is relative, not visually significant.  In addition, the 
only view that is lost is a piece of sky, visually indistinguishable from the 
adjacent piece of sky.  The height increase is not occurring on a piece of the 
flat marsh, it is proposed on top of a much larger existing pile. 

 
As discussed on page 75 of the Draft EIR, the most noticeable visual change 
to surrounding land uses would be the proposed landfill height increase to 
245 feet.  For this reason, the analysis (and photosimulations) of how the 
project would change the visual character of the project site was focused on 
the proposed landfill height increase.  The berm is not proposed on top of the 
landfill and will be indistinguishable from the landfill at most viewpoints. 
 
As explained in Response to Comment C.2 above, activities would take place 
on the midway bench on the landfill.  These activities could be visible from 
surrounding vantage points, including those from Fremont and Milpitas.  For 
this reason, a berm is proposed at the edge of the midway bench to block 
views of the proposed activities on the midway bench.  The berm would 
lessen visual impacts from the proposed project on observers at elevations 
lower than the midway bench (110-130 feet NGVD29). 
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COMMENT C.5:   Impact AES-3 (Page 78).  We disagree that the proposed project would not 
result in significant new light or glare impacts.  The proposed project indicates that lighting 
associated with nighttime operations will become more visible and that additional nighttime lighting 
will be needed for safety purposes.  Nighttime lighting can increase ambient light which can be 
detrimental to native wildlife in the area, particularly the California clapper rail and the salt marsh 
harvest mouse.  Both species are listed as endangered under the Federal and State Endangered 
Species Acts.  Continuing to operate the landfill for an additional number of years should be 
considered an additional lighting impact to wildlife using the surrounding areas. 
 
RESPONSE C.5:   The light and glare impacts discussed on page 78 are only about visual and 

aesthetic impacts to humans.  As stated on page 78 of the Draft EIR, lighting 
impacts to biological resources are discussed in Section 2.6.   

 
As discussed in Section 2.6 (page 132) of the Draft EIR, artificial outdoor 
lighting has the potential to disrupt the activities of nocturnal wildlife or 
facilitate predation on sensitive species.  There is already a baseline level of 
outdoor lighting at the landfill and Recyclery.  As explained in the Draft EIR, 
wildlife, including California clapper rails and salt marsh harvest mice, 
currently use lands adjacent to the site and would be habituated to current 
levels of lighting.  The project does not propose a substantial increase in the 
number of lighted facilities or in the intensity of night lighting.   
 
Although it is expected that lighting associated with nighttime operations may 
become more visible with an increase in height, it is not expected to directly 
affect wildlife using adjacent marshes since new or additional lighting is not 
proposed at the edge of the site where marsh species would be exposed to the 
effects of artificial lighting (and, with an increase in height, any lighting near 
the top of the landfill would be farther from adjacent sensitive habitats).  New 
facilities or activities that result in substantial increases in noise and vibration 
cannot be located within 700 feet of potential California clapper rail breeding 
habitat (which also coincides with salt marsh harvest mouse habitat, see 
discussion on page 134 of the Draft EIR), which also limits the possibility of 
new light sources being located near marshes surrounding the landfill.  For 
these reasons, the project is not expected to result in significant impacts to 
wildlife activities or predation rates due to changes in the location or intensity 
of artificial lighting.   
 
In addition, the EIR acknowledges that while the project’s lighting impact is 
less than significant, the project would extend the useful life of the landfill; 
therefore, the project’s less than significant lighting impact could occur over a 
longer period of time compared to existing conditions if the project were not 
approved. 

 
COMMENT C.6:   Odorous Emissions (Page 98).  While the Bay Area Air Quality Management 
District may only have received three confirmed odor complaints about the landfill, the Refuge and 
certainly the Santa Clara Valley Water Pollution Control Plant (WPCP) also receive complaints 
about odors.  Because the WPCP, salt ponds, and even natural salt marsh can be odorous in addition 
to the landfill, it would be difficult to determine which area is to “blame.” This community carries 
more than its burden of odorous landscape features and emissions should be evaluated cumulatively. 
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RESPONSE C.6:   The above comment suggests that cumulative odor impacts should be 
analyzed in the EIR.  Section 6.2.3.2 (see page 204) of the Draft EIR includes 
an analysis of cumulative odor impacts from the existing odor sources in the 
project area including the landfill and Recyclery, WPCP and its biosolid 
lagoons, and the mudflats next to the Bay.  As discussed on page 204, while 
the project would allow more waste to be deposited at the landfill and allow 
food waste to be processed at the Recyclery, the project will not result in 
more waste or food waste being exposed at once compared to existing 
conditions in 2011.6  Therefore, the project would not result in a significant 
increase in odors compared to existing conditions and would result in a less 
than significant cumulative odor impact. 

 
COMMENT C.7:   Discussion of Impacts (Page 101).  Here as elsewhere in the document it is 
assumed that because the landfill will not be doing anything differently then there will be no new 
impacts.  While we agree that any nearby animals that use the habitats surrounding the landfill must 
be acclimated to its activities, it should be noted that continued operation of the landfill for an 
additional number of years is itself an additional impact on local resources. 
 
RESPONSE C.7:   The above comment asserts that the EIR concludes that the project would 

result in no new impacts because the project will not do anything differently 
compared to existing conditions.  The project does propose to continue many 
of the existing operations at the landfill and Recyclery; however, the project 
also proposes changes from what currently exists/occurs.  These changes 
(e.g., increase in maximum landfill height, construction of two new detention 
ponds, and transportation of leachate to the WPCP in an existing pipe) are 
described in Section 1.4 Project Description and Section 1.5 Changes 
Proposed by the Project in the Draft EIR.    

 
The commenter’s assertion that the EIR identifies no new impacts from the 
proposed project is incorrect.  The EIR concludes that impacts will either be 
less than significant or less than significant with the mitigation identified.  In 
general, the baseline conditions for impact analysis are existing conditions as 
explained in Section 3.0 Environmental Setting, Impacts, and Mitigation, 
Basis of Impact Analysis (pages 45-47) of the Draft EIR, as well as on page 
101 (Section 3.4 Air Quality) as referenced in the above comment.  
Generally, if the project does not result in greater impacts compared to 
baseline/existing conditions, the impact is less than significant.  For those 
situations where unpermitted operations exist that the project would allow to 
continue (such as organics processing next to the Recyclery) and which will 
perpetuate significant impacts, mitigation is identified. 
 
For air quality impacts (beginning on page 101 of the Draft EIR), the project 
emissions are compared to thresholds of significance identified by the Bay 
Area Air Quality Management District (BAAQMD), who is responsible for 
ensuring that national and state ambient air quality standards are attained and 
maintained in the Bay Area. 
 

                                                   
6 The City has no record of the amount of food waste being composted in 2008. 
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This comment states that the operation of the landfill for additional years 
would result in impacts to local resources.  If the “local resources” referenced 
in the comment are biological resources, the assertion may be correct.  It is 
possible that increasing the landfill’s capacity would result in greater impacts 
on biological resources in the vicinity compared to “no project” conditions.  
The impact to biological resources from extending the duration of landfill 
activities resulting from increasing the landfill’s capacity is discussed in 
Section 3.6.2.4 of the Draft EIR as revised in Section 5.0 Revisions to the 
Text of the Draft EIR.  As concluded in Section 3.6.2.4, the operation of the 
landfill past its existing permitted capacity could result in significant impacts 
to the California clapper rail, salt marsh harvest mouse, and salt marsh 
wandering shrew.  Mitigation for this impact is identified in Section 3.6.3.1 
(see MM BIO – 14.1 as revised in Section 5.0 Revisions to the Text of the 
Draft EIR. 

 
COMMENT C.8:   Existing conditions (Page 108).  Add to the list of primary noise sources large 
equipment for moving and compacting trash.  Also, there is more than an intermittent stream of haul 
vehicles entering and leaving the site; at certain times of day it is a constant stream with a backup 
line to enter. 
 
RESPONSE C.8: The Draft EIR on page 108 states that primary noise sources on the project 

site include process vehicles compacting waste.  Text has been added to the 
EIR to include large equipment used for moving waste as a primary noise 
source at the landfill.  Text has also been added to reflect that there is 
sometimes a constant stream of vehicles entering the site.  According to the 
LEA, the landfill operator has taken steps to ensure that the vehicle queue 
does not impact traffic on the public roadway.  Refer to Section 5.0 
Revisions to the Text of the Draft EIR.  

 
COMMENT C.9:   Biological resources, Landfill/Ruderal (Page 113).  What is seeded in the 
ruderal area?  The Refuge would like to promote the use of native, non-invasive plants in order to 
align with our own revegetation and weed control efforts on adjacent property. 
 
RESPONSE C.9: The landfill uses a pasture mix to seed the ruderal area.  The mix includes 

salina strawberry clover, tetraloid perennial ryegrass, birdsfoot treefoil clover, 
orchardgrass, and tetraploid annual ryegrass.  Actions needed for on-going 
soil stabilization or weed control efforts are not evaluated in this 
environmental review since those activities are on-going and will not change 
under project conditions relative to existing conditions.  Therefore, those 
activities are not an impact under CEQA and no associated mitigation 
measure (e.g., the use of native seeds only) was analyzed.  

 
However, because vegetation management is an adaptive measure in the 
NSAP, the NSAP has been revised to include a requirement that qualified 
biologists be consulted for the use of “appropriate species” (with a preference 
for native species), and that no invasive plants be included in the species mix. 

 
COMMENT C.10:   Correction on Page 114.  Note that Tri-Cities Landfill has not fully closed 
and still accepts a small amount of waste. 
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RESPONSE C.10: The text of the EIR has been revised to state that the Tri-Cities Landfill was 
closed to the public, but is not fully closed.  Refer to Section 5.0 Revisions to 
the Text of the Draft EIR.  

 
COMMENT C.11:   Burrowing owls (Page 130).  A full burrowing owl survey is needed to fully 
assess impacts to owls.  Note that mitigation cannot simply be evicting owls from burrows.  Due to 
limited habitat in the region, appropriate habitat would need to be provided. 
 
RESPONSE C.11: As outlined in mitigation measure MM BIO –7.1 in Section 3.6.3 of the Draft 

EIR, to avoid the take of burrowing owls, protocol-level burrowing owl 
surveys would be required prior to any new ground-disturbing activities in 
potential burrowing owl habitat on the project site.  If owls are present a 
buffer zone can be set up to protect young owls (during breeding season) or 
they can be relocated (outside of the breeding season).  Refer to MM BIO – 
7.1 for more specifics about this mitigation measure.  The implementation of 
this mitigation measure will reduce potential impacts to burrowing owls to a 
less than significant level.   

 
The comment suggests a full burrowing owl survey is needed.  A full 
burrowing owl survey is not necessary to assess impacts to this species for the 
purposes of this EIR.  Currently there is suitable, although not high quality 
habitat available on the project site; however, habitat conditions in any given 
area change frequently under existing conditions, and results of a burrowing 
owl survey conducted at this time would not reflect conditions of the site in 
subsequent years since site conditions will change relative to burrowing owl 
habitat.  For instance, California ground squirrels may colonize new portions 
of the landfill creating suitable habitat for burrowing owls where there was no 
habitat previously (or squirrels may abandon areas they currently inhabit), 
making results from any surveys conducted prior to changes in site conditions 
obsolete and unnecessary.     

 
The above comment also suggests that the project would need to provide 
burrowing owl habitat.  Since the overall amount of potential burrowing owl 
habitat available on the site would be relatively consistent during the project’s 
ongoing landfilling operations (and the surface area that could become 
burrowing owl habitat would actually increase with an increase in the 
landfill’s height) compared to existing conditions, the project would not have 
a significant adverse impact on burrowing owl habitat.  Therefore, no 
mitigation is required (i.e., the project is not required to provide habitat).  
Also, the project would not cause the permanent loss of habitat for this 
species because the landfill would eventually be revegetated when landfilling 
activities cease.  Thus, when the landfill eventually closes, the closed landfill 
is expected to provide more potential habitat than currently exists on the site. 

 
COMMENT C.12:   Tidal brackish marsh (Page 116).  The colony of large waders at Coyote 
Creek Lagoon is likely still present, but very difficult to survey. 
 
RESPONSE C.12: The text of the Draft EIR has been revised to reflect this clarification.  Refer 

to Section 5.0 Revisions to the Text of the Draft EIR.  
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COMMENT C.13:   Loggerhead shrike (Page 121).  This species breeds in trees at the business 
park north of site and adjacent to Pond A23. 
 
RESPONSE C.13: The text of the Draft EIR has been revised to reflect that loggerhead shrikes 

breed in the project vicinity.  Refer to Section 5.0 Revisions to the Text of 
the Draft EIR.  

 
COMMENT C.14:   Alameda song sparrow.  Note that pusillula is the subspecies of this song 
sparrow. 
 
RESPONSE C.14: The discussion in Section 3.6.1.2 (page 121) of the Draft EIR assumes that at 

least some of the song sparrows breeding on or adjacent to the site are of the 
subspecies pusillula, although there is also at least some potential for 
freshwater marsh breeding song sparrows to occur in the vicinity.  The text of 
the Draft EIR has been revised to reflect this (refer to Section 5.0 Revisions 
to the Text of the Draft EIR).  

 
COMMENT C.15:   Squirrels.  Is the extirpation of squirrels planned as part of future maintenance 
after the landfill closes?  This would seem unnecessary and harmful due to secondary poisoning of 
predators as well as to burrowing owls (and squirrels). 
 
RESPONSE C.15: The project does not propose changes to the existing post-closure plan for the 

landfill itself.  Therefore, potential post-closure maintenance activities, 
including squirrel extirpation, were not evaluated in the Draft EIR. 

 
COMMENT C.16:   Yellowthroats and song sparrows (Page 134, Paragraph 2).  Where did the 
estimates of four to eight pairs of yellowthroats and song sparrows come from? 
 
RESPONSE C.16: Estimates of four to eight pairs of common yellowthroats and song sparrows 

breeding adjacent to the D-shaped area are based on a qualitative assessment 
of how many pairs could possibly breed in habitat given the area of potential 
habitat and the City’s consulting biologists’ observations of densities of these 
species in similar habitats.  This estimate is likely conservative, and certainly 
does not significantly underestimate the potential abundance of these species 
adjacent to the D-shaped area. 

 
COMMENT C.17:   Correction on Page 137, Paragraph 3: Salt pond A6 will be restored to tidal 
action through breaching of levees in 2010. 
 
RESPONSE C.17: The text has been added to the Draft EIR to clarify that the breaching of Pond 

A6 occurred in December 2010.  Refer to Section 5.0 Revisions to the Text 
of the Draft EIR.  

 
COMMENT C.18:   Appendix D, Biological Resources Report (Page 44, Mitigation measure 2c).  
In our opinion as wildlife managers, this does not constitute mitigation nor can it be considered 
relocation unless habitat is provided for burrowing owls elsewhere in the vicinity. 
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RESPONSE C.18: The above comment is acknowledged.  The purpose of mitigation measure 2c 
in Appendix D of the Draft EIR is to prevent injury or mortality of individual 
burrowing owls by moving them out of harm’s way. It is not mitigation for 
habitat loss. 

 
COMMENT C.19:   Nuisance Species Abatement Plan (Page 634, page 70 of the Plan).  The use 
of tarps will not keep mammals out of an area.  The Refuge would not support the use of foams as 
these could easily blow into adjacent wetland habitats. 
 
RESPONSE C.19: The use of tarps to cover refuse is only suggested as an alternative to 

compacted soil, which is normally used to cover refuse at the landfill.  The 
NSAP is meant to be adaptive and to allow for flexibility in landfill 
operations to ensure the plan is successful.  If soil is unavailable on any given 
work day, then alternatives such as tarps would be considered for use if those 
methods are allowed under their operating permits.  Approved alternatives 
may only be used in lieu of soils if they are demonstrated to impede access to 
food waste by nuisance species.  The adaptive management, reporting and 
review, and oversight requirements within the plan will allow for techniques 
to be assessed and adjusted if shown to be ineffective or result in unintended 
consequences.  Per this comment, the use of foams has been removed from 
the NSAP and from MM BIO-13.1.  

 
COMMENT C.20:   Outdoor food waste processing.  All processing of organic (food) waste must 
be done in an enclosed building with a full roof, not merely netting.  While this will not eliminate use 
of the area by rodents and insects, it will reduce the availability of food wastes to larger mammals, 
gulls, and corvids.  Outdoor processing would not limit available food resources to nuisance species.  
Outdoor “storage piles” are not an accepted way to process compost if the goal is to reduce use by 
nuisance species.  The Refuge supports the measures to minimize surface water, trap non-native and 
nuisance mammals, and the covering and processing of tires.  
 
RESPONSE C.20: The outdoor food processing area at the Recyclery will need to be enclosed to 

preclude it being an attraction to predators; the project proponent has agreed 
to this mitigation measure. The enclosure may be a building or netting; the 
design will be reviewed and approved by biologists to ensure that it will 
suffice for the purpose (to preclude predators).  Also refer to Response C.1.  
Outdoor “storage piles” of finished compost do not attract nuisance species.  
The text of the EIR has been revised to clarify that no tire processing or 
shredding occurs or is proposed to occur on-site (refer to Section 5.0 
Revisions to the Text of the Draft EIR).  Also refer to Response B.11. 

 
COMMENT C.21:   Vegetation management (Page 638, Page 74 of the Plan).  The Refuge 
strongly supports the use of native grasses or forbs in the vegetation management portion of the 
abatement plan.  We have been actively controlling weeds on the Refuge and seeding of non-native 
potentially invasive plant species would hinder our success at weed control.  As we have stated in the 
past, we would be happy to work with the managers in developing a seed list and plant palette.  
Ideally, the vegetation would deter gulls and corvids from roosting but not be used by nesting birds 
(which would then hinder activities at the landfill). 
 
RESPONSE C.21: Refer to Response C.9. 
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COMMENT C.22:   Physical barriers (Page 639, Page 75 of the Plan).  Gulls and other species 
can acclimate to bird spikes and other barriers, and these physical deterrents degrade over time.  A 
long term commitment to maintenance and assessment monitoring must be built into maintaining 
these and to ensuring that they are functioning properly. 
 
RESPONSE C.22: Regular monitoring and oversight will determine if nuisance species 

abatement measures, such as the mentioned physical deterrents, are effective 
and/or need maintenance.  As outlined in the NSAP (which is summarized in 
Section 3.6.3 MM BIO – 13.1 and included in its entirety in Appendix D of 
the Draft EIR), monitoring will be conducted by a qualified biologist, under 
the oversight of the Director of Planning, Building, and Code Enforcement, to 
determine the effectiveness of abatement measures.  The Director will select 
other qualified biologists as part of the NSAP Oversight Committee to review 
the regular monitoring reports and provide recommendations regarding any 
changes in abatement and monitoring measures.  Also, please see the text 
revisions to the Nuisance Species Abatement Plan (NSAP) in Section 5.0 
Revisions to the Text of the Draft EIR of this First Amendment.  
Clarifications and additional detail were added to the NSAP primarily in 
response to comment letters received by the City on the Draft EIR. 

 
COMMENT C.23:   Abatement measures (Page 640, Page 76 of the Plan).  Who will make the 
final decision on the cost-effectiveness and success of the abatement measures?  It should be 
assumed that all of the listed Standard Measures will be done at the outset.  If they are not 
functioning as intended, additional measures should be taken.  Well-built and maintained physical 
barriers are one of the best ways to minimize use by nuisance species and everything should be done 
to ensure these are built and maintained.  We appreciate that this plan will be accomplished in an 
ongoing, adaptive manner, as gulls and corvids can acclimate to nearly anything.  There-must be 
outside oversight on the project, and monitoring done by an independent third party. 
 
RESPONSE C.23: As outlined in the NSAP (which is summarized in Section 3.6.3 MM BIO – 

13.1 and included in its entirety in Appendix D of the Draft EIR), monitoring 
will be conducted by qualified biologists, retained by the landfill operator, 
under the oversight of the Director of Planning, Building, and Code 
Enforcement, to determine the effectiveness of abatement measures.  The 
Director will select a NSAP Oversight Committee, including biologists from 
the Refuge and SFBBO, to ensure the NSAP is implemented properly and 
adaptive measures are taken to ensure its success.  This includes a monthly 
review of the success or failure of abatement measures by the NSAP 
Oversight Committee.  During the first year of the NSAP implementation, 
additional gull abatement measures would be implemented if the Action 
Threshold of 1,000 gulls per survey is exceeded for two consecutive surveys 
or the dedicated abatement technician observes a large influx of gulls that 
exceeds the Action Threshold.  Additional unannounced gull surveys may be 
initiated if the Director receives complaints regarding an excess of 1,000 gulls 
at the landfill or Recyclery from three credible sources.  An annual report, 
compiled by the biological consultant will also be presented to the Director of 
Planning, Building, and Code Enforcement and the NSAP Oversight 
Committee each year, describing abatement measures and monitoring results 
for the prior year.   
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The NSAP and MM BIO-13.1 have been revised to specify the NSAP 
Oversight Committee members.  The committee must include qualified 
biologists that at a minimum include representatives from the Refuge and a 
local bird observatory.  The Director may also choose other biologists at 
his/her discretion.  Refer to Section 5.0 Revision to the Text of the Draft 
EIR. 
 
All of the standard measures in the NSAP are conducted as part of normal 
landfilling activities.   

 
COMMENT C.24:   Surveys (Page 642-643, Page 77-78 of the Plan).  Surveys of small and 
medium sized mammals will be done by a qualified biologist.  We recommend that a qualified, 
independent, third party conduct these surveys.  The success criteria should be quantified, “In other 
words, the abatement plan is not considered successful if measures of abundance of nuisance species 
exceed baseline levels” should read, “In other words, the abatement plan is not considered successful 
if measures of abundance of nuisance species are not reduced below [enter percentage] of baseline 
levels.” 
 
RESPONSE C.24: As discussed in the NSAP (summarized in Section 3.6.3 MM BIO – 13.1 and 

provided in its entirety in Appendix D of the Draft EIR), NISL (landfill) 
operators will choose the qualified biologists to conduct the monitoring 
subject to approval by the Director of Planning, Building, and Code 
Enforcement.  In addition, the Director will choose NSAP Oversight 
Committee members (which, at a minimum, will include Refuge and local 
bird observatory staff (possibly from SFBBO).  The NSAP Oversight 
Committee would provide independent third party review of the monitoring 
and results.  The funding for the NSAP and biologists will be provided to the 
City by the landfill operator. 

 
Since CEQA analyses are conducted relative to existing conditions, the text 
regarding nuisance species baseline levels is correct as it is written in the 
NSAP.  The landfill operators are not obligated to reduce the abundance of 
nuisance species to less than baseline levels, rather they must ensure that 
those levels are not exceeded in order to avoid a significant impact under 
CEQA.  (Please see discussion of the selected baseline in the revised NSAP 
included in Section 5.0 Revisions to the Text of the Draft EIR.) 

 
COMMENT C.25:   Reporting and Review (Page 646, Page 82 of the Plan).  Refuge biologists 
would like to be involved in the review of annual reports of the NSAP.  We are also interested in 
hearing more frequent reviews on the success and/or failures of the abatement measures as it would 
directly influence how we manage adjacent areas (for example, we will not be enhancing adjacent 
ponds for western snowy plover nesting if gull and corvid abatement is not working as planned). 
 
RESPONSE C.25: The above comment is acknowledged.  The text of MM BIO – 13.1 and the 

NSAP has been revised to include Refuge staff as part of the NSAP Oversight 
Committee (refer to Section 5.0 Revisions to the Text of the Draft EIR). 
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COMMENT C.26:   Compliance with the Federal Endangered Species Act. The Service 
recommends the project proponent ensure compliance with the Federal Endangered Species Act of 
1973, as amended (16 U.S.C. 1531 et seq.).  This recommendation is based on the potential effects 
(mentioned above) to listed species known to occur in the project area.  Activities such as significant 
habitat modification or degradation can significantly impair essential behavioral patterns, including 
breeding, feeding, or sheltering causing injury or death to listed species. 
 
RESPONSE C.26: The project will be required to comply with all applicable laws, including the 

Federal Endangered Species Act of 1973. 
 
COMMENT C.27:   We do not support the expansion of the site and methods for processing 
organic materials because of its negative implications to our wildlife and habitat.  No other facility in 
San Jose is as large as this facility, which appears to unequally burden the area, particularly the 
Alviso community.  Thank you for including our comments.  Because of the potential impact to 
federally-listed species, we recommend that you coordinate with the Ecological Service Division of 
the Fish and Wildlife office in Sacramento at (916) 414-6600.  Please keep us informed of the EIR 
process, especially any future opportunities to provide comment.  If you have questions regarding our 
comments, please contact me or Eric Mruz, manager of the Don Edwards San Francisco Bay NWR, 
at 510-792-0222. 

 
RESPONSE C.27: This comment states an opinion in opposition to the project.  Responses to the 

commenter’s specific concerns, including those regarding organic materials 
processing and wildlife and habitat impacts, are provided in Responses C.1-
C.26.  The landfill has operated at this site since the 1930’s.  Alternatives to 
the project, including a Location Alternative and a No Project Alternative are 
described in Section 8.0 of the Draft EIR. 

 
The comments raised in this letter do not identify any new or more significant 
environmental impacts than those already identified in the Draft EIR. 
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LOCAL AND REGIONAL AGENCIES 
 
D. RESPONSES TO COMMENTS FROM SANTA CLARA COUNTY ROADS AND 

AIRPORT DEPARTMENT 
(dated 10/13/09) 

 
COMMENT D.1:   Your September 21, 2009 e-mail along with the attachments for the subject 
project has been reviewed.  We have no comments.  Please ensure that City of Milpitas is reviewing 
this document since it appears that may have major environmental impact to them. 
 
RESPONSE D.1:   The City of Milpitas received a copy of the EIR (refer to comment letter G in 
this Section). 
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E. RESPONSES TO COMMENTS FROM THE SANTA CLARA VALLEY 
TRANSPORTATION AUTHORITY 
(dated 10/29/09) 

 
COMMENT E.1:   Santa Clara Valley Transportation Authority (VTA) staff have reviewed the 
Draft EIR to raise the capacity of the landfill located at the western terminus of Dixon landing Road 
by an additional 15.12 million cubic yards. We have no comments at this time. 
 
RESPONSE E.1:   No response is required. 
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F. RESPONSES TO COMMENTS FROM THE CITY OF FREMONT 
(dated 11/5/09) 

 
COMMENT F.1:   Thank you for the opportunity to provide comment on the contents of the 
Draft EIR for the Newby Island Landfill project.  The City of Fremont’s concerns pertain primarily 
to the combination of aesthetics and land use and the absence of consideration of transportation 
impacts for the Fremont Boulevard/Dixon Landing intersection.  Additionally, we believe that the 
Kirby Canyon Alternative could be identified as the environmentally superior alternative because of 
less severe impacts to aesthetics than the proposed project and the ability of the alternative to meet 
most of the objectives of the project for the City of San Jose rather than the individual site. 
 
Existing and Permitted Conditions 
 
As a general comment we believe the DEIR inappropriately weighs the permitted condition more 
greatly than the existing condition in some of its discussion and analysis.  While the EIR attempts to 
characterize this as an appropriate approach for impact comparisons, it does not satisfactorily provide 
equal evaluation of the existing conditions and permitted conditions throughout the document.  
Furthermore, the DEIR is not described as a Subsequent or Supplemental EIR to the previously 
approved, but not enacted, GP and Rezone application and would more appropriately be 
characterized primarily with traditional analysis of existing baseline conditions as a development 
project.  It is unclear to the reader that the baseline existing, or relatively similar condition to that of 
the NOP, is the point of analysis, rather than the permitted allowances of daily tonnages and landfill 
height. 
 
RESPONSE F.1:   Given the unique nature of the landfill, as described in Section 3.0 of the 

Draft EIR (pages 45-47), the impacts of the proposed project are compared to 
(a) existing conditions as they are today on the ground, (b) existing conditions 
if the landfill continues to operate as it does today and would likely reach 
capacity in 2016 as a result, and (c) existing conditions if the landfill only 
takes in contractual waste and would likely reach capacity in 2025 as a result.  
Section 3.0 of the Draft EIR specifically states: “The impact discussion also 
compares the environmental impacts that would result under existing, 
permitted, and project conditions for informational purposes” (emphasis 
added).  The landfill’s operations and impacts under permitted conditions are 
discussed in the EIR to provide readers a complete picture.  The existing 
conditions are discussed to inform the reader as to what is occurring right 
now, the permitted conditions are described to inform the reader as to what 
the landfill could be doing now without additional environmental review or 
permits, and the project conditions are discussed to explain what the project is 
proposing and how it will be different than what is currently occurring.   
 
The impact conclusions reflect the increment of change from the existing 
condition to the proposed project, as recommended in the CEQA Guidelines. 
 
The above comment also suggests that the Draft EIR should have been 
characterized as a Subsequent or Supplemental EIR to the previously 
approved 2002 Final EIR for the General Plan Amendment and Rezoning 
project for the D-shaped area.  The project analyzed in the previous 2002 EIR 
was to change the General Plan land use designation on the D-shaped area of 
the landfill from Private Open Space with a Solid Waste Landfill Site overlay 
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to Light Industrial with Solid Waste Landfill overlay, and rezone the D-
shaped area from Multiple Residence District (R-M) to A(PD) – Planned 
Development to allow for the use of the area for a solid waste company 
corporation yard.  The General Plan Amendment also proposed to include the 
D-shaped area within the Urban Growth Boundary and Urban Service Area.  
The General Plan Amendment was approved, but the rezoning request was 
withdrawn (included file numbers GP 01-04-03 and PDC 01-045.)  Generally, 
a Subsequent EIR is prepared when: 
− substantial changes are proposed in the project which will require major 

revisions to the previous EIR; 
− substantial changes occur with respect to the circumstances under which 

the project is undertaken which will require major revisions to the 
previous EIR; 

− new information of substantial importance results in one or more new or 
more significant impacts, mitigation measures or alternatives previously 
found infeasible are now feasible; or 

− mitigation measures or alternatives which are considerably different than 
those analyzed in the previous EIR would substantially reduce one or 
more significant effects on the environment (CEQA Guidelines Section 
15162). 

 
A Supplemental EIR can be prepared if a subsequent EIR is determined to be 
required and only minor additions or changes would be necessary to make the 
previous EIR adequate (CEQA Guidelines Section 15163) for the same 
project. 
 
The preparation of a project EIR, which is what was completed for the 
currently proposed project, is a more appropriate document to prepare than a 
Subsequent or Supplemental EIR to the 2002 General Plan Amendment and 
Rezoning EIR for the D-shaped area because the currently proposed project is 
substantially different than the previous project analyzed in the 2002 EIR.  
Little information from the previous 2002 EIR is still applicable.  Information 
from the 2002 EIR, therefore, was incorporated when appropriate.   

 
COMMENT F.2:   Height.  The DEIR repeatedly refers to permitted height with only minor 
references to actual conditions of the site.  In Section 3.1.1.2 concerning existing conditions the 
actual height of the site is not mentioned. It is not until the Aesthetics analysis that the current 
condition is described. 
 
RESPONSE F.2:   Section 3.1.1.2 in the Draft EIR describes the existing land uses at the project 

site.  The existing height of the landfill is not a descriptor of landfill uses and, 
therefore, was not stated.  However, text has been added to Section 3.1.1.2 of 
the Draft EIR to state that the existing landfill height where the additional 
height is proposed varies between 100 and 130 feet (refer to Section 5.0 
Revisions to the Text of the Draft EIR). 
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COMMENT F.3:   The City of Fremont does not reach the same conclusion as the DEIR analysis 
for Impact AES-l.  It seems evident from the photo simulations that the surrounding character 
immediately near the site is in fact substantially altered by furthering raising an artificial landform 
near the Bay.  The substantial mass of the facility is not a small increment of change.  The analysis 
does not appear to consider directly the immediately adjacent perspective of comparing the existing 
or even permitted condition to creating a substantially massive artificial landform that is not 
commonly found around the South Bay.  The 245-foot tall landform also would be substantially 
different than other closed and operating landfills in the general area and vicinity of the Bay.  The 
analysis does not address the project impact of creating a substantial sense of enclosure along the 
eastern and northeastern edge of the landfill near the City of Fremont industrial parks and Bay Trail 
extension.  The project does not have a natural appearance consistent with surrounding baylands.  
While the analysis of distant views and blending into the background may be appropriate from some 
vantage points it does not completely characterize the project’s aesthetic impacts.  Please include a 
more complete evaluation of the change in character in regards to the localized context of the 
baylands. 
 
RESPONSE F.3:   While the landfill is an artificial man-made landform in the south bay, it is 

already existing and part of the current views in the area.  All of the 
comments made here are describing existing conditions – the landfill is an 
artificial landform, it is tall, it is substantial, it does not have a natural 
appearance, it looks different than the surrounding baylands.  The existing 
landfill is about 2,000 feet from the nearest Bay Trail segment and from 
industrial uses in the City of Fremont.  The increase in landfill height would 
occur about 3,000 feet (or over ½ mile) from the nearest Bay Trail segment 
and existing industrial uses in the City of Fremont.  As shown in Figure 3.0-6 
and discussed in Section 3.2.2.2 of the Draft EIR, the apparent increment of 
difference between the existing and proposed landfill as seen from the nearest 
Bay Trail segment is small.  With only sky in the background, the increase in 
landfill height would not be substantially noticeable since there is not a 
building or other reference point to measure the landfill height against.   

 
“Enclosure” is defined as the act of surrounding or confining” (Webster’s 9th 
New Collegiate Dictionary).  There was no basis for evaluating a “substantial 
sense of enclosure” since the height increase will be over half a mile from the 
developed areas of Fremont and the Bay Trail and the total height change will 
be a very small percentage of the horizon.   Given the distance of the landfill 
from the nearest, existing Bay Trail segment and from industrial uses in the 
City of Fremont, and the incremental increase in landfill height as seen from 
the distance between the landfill and these locations, the increase in landfill 
height could not substantially increase the sense of enclosure at those 
viewpoints. For these reasons, the Draft EIR concluded that the project would 
not substantially degrade the existing visual character or quality of the site 
and its surroundings. 
 
Most of the landfill already exists.  The addition would not create a 
substantial change in its appearance. 
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COMMENT F.4:   Lighting.  On Page 77 the DEIR says there are no changes or no new light 
sources as part of the project.  The analysis explains that mobile light sources exist and they will 
change during project implementation.  While the permanent lighting does not appear likely to 
change and the City of San Jose has policies concerning down lighting, it does not appear that mobile 
lighting sources were addressed in regard to controlling its appearance.  It seems appropriate that 
mitigation should be applied to control down lighting or focus its spread to ensure that a new source 
of light and glare does not occur as the facility increases in height.  Please clarify the City’s lighting 
controls for the upper reaches of the project proposal. 
 
RESPONSE F.4:   As discussed on page 78 of the Draft EIR, landfill lighting is and would 

continue to be shielded and directed downward during nighttime operations.  
Project lighting shall be in conformance with the City’s Outdoor Lighting 
Policy which requires the use of low-pressure sodium lighting for outdoor 
unroofed areas.  The City’s Outdoor Lighting Policy also requires that no 
light source be directed skyward; all light sources that produce more than 
4,050 lumens are to be fully shielded to prevent light from being directed 
skyward; all light sources that produce less than 4,050 lumens must be at least 
partially shielded; and all outdoor lighting fixtures will be turned off within 
one hour of the close of business, unless needed for safety or security, in 
which case the lighting shall be reduced to the minimum level necessary.  
This additional detail regarding the City’s Outdoor Lighting Policy has been 
added to the text of the Draft EIR (refer to Section 5.0 Revisions to the Text 
of the EIR). 

 
COMMENT F.5:   Traffic.  Section 3.3.1.3 discusses why background conditions do not consider 
the planned extension of Fremont Boulevard or the pending Creekside Landing development project.  
It does not acknowledge that there is an approved development of a business park with the extension 
of Fremont Boulevard for the same site as the pending Creekside Land project.  The text directs the 
reader to Chapter 6 for consideration of Creekside Landing and the Fremont Boulevard extension 
where it is then discloses there is no cumulative analysis of traffic.  This is somewhat disingenuous 
of the DEIR to direct the reader to the cumulative section when there is no specific analysis. 
 
The analysis that was provided relies on the assumption that traffic will not be worse than projected 
background conditions because of limitations on truck traffic by the applicant.   
 
RESPONSE F.5:   The baseline for the traffic analysis for this project is the existing conditions.  

The project would limit the number of daily truck trips to the existing number 
of daily truck trips.  Therefore, there would be no increase in daily truck trips 
between existing and project conditions.  Regardless of the background 
conditions (e.g., projects and improvements), the proposed project would not 
increase the number of trips from the project site under background or project 
conditions compared to existing conditions.  The number of truck trips from 
the project site would also remain the same as existing conditions under 
cumulative conditions.  Therefore, the project would not result in a significant 
cumulative traffic impact, since it would not produce an increase. 
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COMMENT F.6:   The analysis seems to take the benefit of the existing conditions when the 
permitted conditions describes a tailing off of traffic over time as capacity is utilized at slower rate.  
This is in contrast to the proposed project which would use its higher daily tonnage allowance for a 
longer period of time than the permitted project. 
 
By having the analysis compare the permitted condition expectations of slower use of permitted 
tonnages to the proposed project there would be potentially an increase in traffic.  At a minimum, the 
proposed project would cause a greater duration of the existing condition of traffic volumes to occur 
into the future than is now contemplated in the permitted condition.  The cumulative analysis should 
consider changes in circumstances in projected future condition that would differ from either existing 
or permitted conditions and it should not dismiss analysis completely when conditions will change 
during the life of the project.  Please include a discussion of potential operational effects of a four-
way intersection with Fremont Boulevard and Dixon Landing Road.  The analysis should note that 
the Fremont Boulevard extension is not designated as a truck route by the General Plan. 
 
RESPONSE F.6:   The daily truck trips to the landfill under permitted conditions could be 

substantially greater compared to truck trips under existing conditions 
because the landfill is permitted to receive a greater amount of waste per day 
than is currently being delivered to the landfill.  The landfill’s existing 
condition is the baseline for the traffic analysis, however, and therefore, the 
landfill’s permitted conditions are not relevant and are not described in detail 
in the EIR traffic analysis. 

 
As stated in the above comment, it is possible, if the project were not 
approved, that the existing daily truck trips would decrease over time as the 
landfill reaches capacity.  However, the project would not result in greater 
traffic impacts than current, existing daily truck trips, which is the baseline 
for analysis.  
 
The project’s truck trips are already on the road today, they are part of the 
existing conditions.  Regardless of cumulative traffic conditions (e.g., 
cumulative projects and improvements), the project’s truck trips are part of 
the existing condition and therefore, would not substantially affect cumulative 
conditions.    
 
Even if Fremont Boulevard is extended to McCarthy Boulevard at Dixon 
Landing Road, and this extension is not designated in the City of Fremont’s 
General Plan as a truck route, the roadway is not part of existing conditions.  
The trucks going to and from the project site would not likely be distributed 
substantially differently than they are today.  The project truck trips (which 
are the same as under existing conditions) could not result in a significant 
impact at this intersection if Fremont Boulevard is extended because the trips 
already exist. 
 
The comments raised in this letter do not identify any new or more significant 
environmental impacts than were already identified in the Draft EIR. 
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G. RESPONSES TO COMMENTS FROM THE CITY OF MILPITAS  
(dated 11/5/09) 

 
COMMENT G.1:   The project as defined in the draft environmental impact report (DEIR) is for 
a Planned Development rezoning with the purpose to allow the maximum height of the active portion 
of the landfill to be raised to 245 feet, adding approximately 15.12 million cubic yards to the capacity 
of the landfill.  The new zoning would also allow changes to the uses and operations at the landfill 
and Recyclery.  These changes include allowing the composting areas to be located anywhere on the 
landfill site, allowing the processing of food waste at the Recyclery, imposing a limit on the total 
number of inbound material-carrying vehicles to 1,546 vehicles per day for both the landfill and the 
Recyclery, and allowing a future solid waste transfer station at the Recyclery.  The current permits 
that regulate the operations of the landfill and Recyclery restrict the areas for composting, prohibit 
processing of food waste at the Recyclery, and limit transfer station activities to recyclable materials. 
 
Pursuant to the California Environmental Quality Act Guidelines, an EIR should be prepared with a 
sufficient degree of analysis to provide decision makers with information that enables them to make a 
decision, which intelligently takes account of environmental consequences.  The Newby Island 
Rezoning Project DEIR failed to sufficiently analyze the significant odor impacts the project would 
have on the Milpitas community.  The odor impacts discussed in the DEIR are identified as less than 
significant with no mitigation required.  Yet the project’s Odor Assessment (Appendix C of the 
DEIR) concluded that the project would increase the possibility of odors being transported off site 
and that mitigation measures are needed.   
 
RESPONSE G.1:   The odor impact conclusion in the Draft EIR is consistent with the analysis 

and conclusion in the odor assessment included in Appendix C of the Draft 
EIR.  As discussed in Section 3.4.1.3 of the Draft EIR (see page 98) and 
Section 7.0 (pages 8 and 9) of the odor assessment in Appendix C of the Draft 
EIR, the landfill and Recyclery currently employ a number of odor control 
measures (OCMs). 

 
As concluded in the Draft EIR (page 105) and odor assessment (page 10), the 
proposed project with the continued employment of the OCMs would have a 
less than significant odor impact compared to existing operations.  Text has 
been added to the odor discussion in Section 3.4 of the Draft EIR that 
describes the odor control efforts implemented by the City of Milpitas, the 
Bay Area Air Quality Management District (BAAQMD), operators of Newby 
Island landfill and the Recyclery, and other odor generators within the sphere 
of influence of the City of Milpitas.  Through the continued efforts of the 
participating entities, the composting area on the landfill was relocated from 
the eastern side of the landfill (which is closest to the City of Milpitas) to the 
western side of the landfill (which is farther from the City of Milpitas).  
While the proposed zoning identifies composting as a use on the landfill, 
composting operations could be located anywhere on the landfill site under 
the proposed rezoning.   
 
The project description has been modified to include an “Initial Compost 
Area Line” which limits the easternmost boundary of the landfill area that 
currently is used or could be used for composting under the proposed project.  
If composting is ever proposed east of this line (i.e., on the eastern half of the 
landfill closest to Milpitas), a PD Permit Amendment is required with 
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additional environmental review and public hearing prior to the approval of 
the amendment.  The potential odor impacts from relocating composting 
operations east of the line will be assessed using then-current industry 
standards, and the landfill operator will be required to mitigate odor impacts 
anticipated from the relocation in accordance with CEQA, utilizing the best, 
commercially reasonable, industry management practices.  Refer to Section 
5.0 Revisions to the Text of the Draft EIR for additional detail about the 
existing odor control measures (OCMs), clarification on the odor analysis, 
and project description modifications.   

 
COMMENT G.2:   The California Integrated Waste Management Board has also deemed odor 
impacts from composting facilities a significant issue and requires operators to file an Odor Impact 
Minimization Plan (OIMP) with the Local Enforcement Agency (City of San Jose). 
 
RESPONSE G.2:   The landfill and Recyclery have an Odor Impact Minimization Plan (revised 

March 2008) on file with the Local Enforcement Agency (LEA).  A copy of 
this Plan can be reviewed at the LEA located at 200 East Santa Clara Street in 
San José during normal business hours.  A copy is also on file at the City of 
San José Department of Planning, Building, and Code Enforcement at 200 
East Santa Clara Street, 3rd Floor.  A copy of the plan has also been included 
in Appendix F of the Draft EIR (see Section 5.0 Revisions to the Text of the 
Draft EIR). 

 
COMMENT G.3:   The landfill and composting activities have been a significant source of odor 
affecting the City of Milpitas.  This fact is well documented in the 1994 settlement agreement 
between the City of Milpitas, City of San Jose, Browning-Ferris Industries, and the International 
Disposal Company of California; the 1997 McCarthy Ranch General Plan Amendment EIR; and the 
City of Milpitas Odor Action Plan (2004-2008).  The Action Plan was created with the assistance of 
several stakeholders including Allied Waste Industries and the City of San Jose.  One of the key 
findings from that effort was that the location of significant odor sources (such as composting and 
food processing) has a direct connection to the levels of odor impacting the Milpitas community.  
This conclusion led to the relocation of the composting area to the western most section of the 
landfill to reduce the odor impact.  The DEIR did not include any discussion of the Odor Control 
Action Plan or the specific odor mitigation measures included in the OIMP on file with the LEA. 
 
RESPONSE G.3:  The text of the Draft EIR has been revised to include information about the 

City of Milpitas Odor Control Action Plan and the landfill’s Odor Impact 
Minimization Plan (refer to Section 5.0 Revisions to the Text of the Draft 
EIR).  Note that the City of Milpitas Odor Control Action Plan does not 
specifically state the conclusion that the relocation of the composting area to 
the westernmost section of the landfill would reduce odor impacts.  However, 
the LEA acknowledged that this was a finding. 

 
COMMENT G.4:   The EIR should include: 1) a sufficient odor analysis that acknowledges the 
significant odor impacts; 2) as mitigation measures the current odor control measures being 
implemented; 3) additional mitigation measures that will further reduce the impact to the City of 
Milpitas to an insignificant level. 
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RESPONSE G.4:   Additional detail regarding the existing conditions and existing odor control 
measures (OCMs) employed at the landfill and Recyclery were added to the 
text of the Draft EIR (refer to Section 5.0 Revisions to the Text of the Draft 
EIR).  The purpose of an odor analysis is generally to determine whether the 
proposed project would significantly increase odors from the site compared to 
existing conditions.  As discussed in Section 3.4 (page 105, including the text 
clarifications included in Section 5.0 Revisions to the Text of the Draft 
EIR), the proposed project with the continued implementation of the OCMs 
and Odor Impact Minimization Plan would not increase odors compared to 
existing conditions.  In addition, the project description has been modified to 
include an Initial Compost Area Line that will limit composting on the 
western half of the landfill without further review.  Refer to Response G.1. 

 
COMMENT G.5:   The following statement on page 18 of the DEIR “This EIR provides 
environmental clearance for operation of a solid waste transfer station on the Recyclery property” 
should be revised to state that a new EIR will be needed prior to the approval of a solid waste transfer 
station.   
 
RESPONSE G.5:   The above quoted statement on page 18 of the Draft EIR is correct.  A new 

EIR would not necessarily be required to approve a solid waste transfer 
station on the Recyclery.  A solid waste transfer facility at the Recyclery 
would receive primarily solid waste materials from collection vehicles for the 
purpose of transferring the waste to another facility.  The operation of a solid 
waste transfer facility would not necessarily result in new or greater impacts 
than those disclosed in this Draft EIR.  There is no specific transfer station 
proposed, so this EIR cannot evaluate the specific impacts of operating such a 
facility, including the impacts of transferring waste to a specific location.  
Many of the impacts may be the same as those from the existing landfill, 
including local traffic and associated air quality.  The impacts of hauling the 
waste to a specific local or “receiving facility” are not addressed in this EIR 
because a specific receiving facility has not been identified.  

 
COMMENT G.6:   Furthermore, Section 1.6 titled “Uses of the EIR” incorrectly identifies the 
City of Milpitas as the agency providing discretionary approval of utility connection agreements.  
The City of San Jose would provide water and sewer service to this site. 
 
RESPONSE G.6:   The text of the Draft EIR has been revised to address the above comment 

(refer to Section 5.0 Revisions to the Text of the Draft EIR). 
 

The comments raised in this letter do not identify any new or more significant 
environmental impacts than were already identified in the Draft EIR. 
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H. RESPONSE TO COMMENTS FROM THE SAN FRANCISCO BAY TRAIL 
(dated 11/5/09) 

 
COMMENT H.1:   Thank you for the opportunity to comment on the Draft Environmental 
Impact Report for the Newby Island Sanitary Landfill and Recyclery Rezoning.  The Bay Trail 
Project is a nonprofit organization administered by the Association of Bay Area Governments 
(ABAG) that plans, promotes and advocates for the implementation of a continuous 500-mile 
bicycling and hiking path around San Francisco Bay.  When complete, the trail will pass through 47 
cities, all nine Bay Area counties, and cross seven toll bridges.  To date, 296 miles of the Bay Trail 
alignment have been developed. 
 
We are pleased to see that the Bay Trail has been incorporated into the above referenced document 
with statements of plan consistency and maps of existing and proposed alignments.  The DEIR 
clearly states that “ABAG has future plans to extend the San Francisco Bay Trail around the 
perimeter of the landfill on top of the levee.” (Section 3.2.2.2 and figure 3.0-1) It also states that “the 
project does not propose to expand the footprint of the landfill, change the access to the Newby 
Island, or otherwise interfere with the future San Francisco Bay Trail alignment or City of Fremont’s 
planned bicycle paths.  The landfill height increase will not, therefore, preclude locating the San 
Francisco Bay Trail on its adjacent levees.” (Section 2.1.2.4) 
 
The document goes on to state that “the San Francisco Bay Trail is not a use considered inconsistent 
with industrial development, since it is planned and located adjacent to industrial development 
elsewhere in the Bay Area.  Development of the proposed uses on the D-shaped area and the 
Recyclery site ….would not be incompatible with the future planned San Francisco Bay Trail.” 
(Section 3.2.2.2) 
 
The DEIR states that the final closure of the landfill will be in 2025 and the final use for most of the 
landfill will be passive open space.  It further states that “the end use plan includes an education 
center, wildlife observation points, access roads and trails, and public facilities.”  
 
RESPONSE H.1:   As stated in Section 1.1 of the Draft EIR (and throughout the EIR), the 

estimated closure date of the existing landfill is 2025.  While the applicant 
anticipates that the landfill will reach capacity by 2025, it is possible that the 
landfill could close at a later date.   

 
COMMENT H.2:   We recommend that the City of San Jose take additional steps as part of this 
rezoning process to ensure that the final closure of the landfill includes a perimeter loop trail 
consistent with the San Francisco Bay Trail Plan.  Specifically, we request that the City of San Jose: 
 

1) amend the City of San Jose Bay Trail Master Plan to include a perimeter trail 
around the Newby Island Landfill, and 

2)  require a public access easement as a condition of the Newby Island Sanitary 
Landfill and Recyclery Rezoning Project along the outer levee. 

 
We request that these conditions be incorporated into the Final Environmental Impact Report. 
 
Thank you for the opportunity to comment on the Draft EIR.  If you have any questions regarding the 
Bay Trail or the recommendations in this letter, please contact me at (510) 464-7935, or by e-mail at 
laurat@abag.ca.gov. 

mailto:laurat@abag.ca.gov�
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RESPONSE H.2:   The above comment is acknowledged.  Any requested changes to the San 
José Bay Trail Master Plan should be addressed to the City’s Director of 
Parks and Recreation.  A public easement on property occupied by an active 
landfill would be inappropriate due to potential public safety impacts.  In 
addition, there is, at present, no safe pedestrian access to Newby Island. 

 
The comments raised in this letter do not indentify any new or more 
significant environmental impacts than were already identified in the Draft 
EIR. 
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I. RESPONSES TO COMMENTS FROM SANTA CLARA COUNTY PARKS AND 
RECREATION DEPARTMENT 
(dated 11/5/09) 

 
COMMENT I.1:   Impacts to Countywide Trails Master Plan Routes.  The County Parks and 
Recreation Department, in partnership with other public agencies, is charged with furthering the 
implementation of the Santa Clara Countywide Trails Master Plan Update, adopted as part of the 
County’s General Plan in 1995.  As such, we have identified Countywide Trail Trails Master Plan 
Trail Route R4: San Francisco Bay Trail, as the trail route most directly impacted as a result of the 
proposed project. 
 
Long range planning for the San Francisco Bay Trail (Bay Trail), a project of the Association of Bay 
Area Governments (ABAG), includes an extension of the Bay Trail from the intersection of 
McCarthy Blvd. and Dixon Landing Road to go around the perimeter of the project site.  This 
segment was included in the Bay Trail Plan, adopted by ABAG in 1989, and reasserted as a preferred 
alignment in ABAG’s 2005 Bay Trail Gap Analysis Report.  As such, this proposed alignment will 
provide access to the Don Edwards SF Bay National Wildlife Refuge as Coyote Creek enters San 
Francisco Bay.  As a member of the San Francisco Bay Trail Board, the County Parks Department 
supports the Bay Trail alignment around the Newby Island Landfill site. 
 
In Section 2.1.3, the Draft EIR states that the proposed project does not expand the footprint of the 
landfill, change the access to Newby Island, or otherwise interfere with the future San Francisco Bay 
Trail alignment.  The Draft EIR also states that the landfill height increase will not preclude locating 
the San Francisco Bay Trail.  In Section.1.4.4, the Draft further defines the site’s end use as open 
space, with active use components such as a wildlife center, access roads, trails, and wildlife viewing 
points.  However, the Draft EIR does not identify any actions that will ensure that these end uses will 
be facilitated as part of the project.  We urge that the City of San Jose take steps that will ensure that 
the end use vision can be realized as part of this project.  Recommended strategies for final end use 
implementation include securing necessary land use easements for future trails as part of this project.     
We recommend that phased implementation of the Bay Trail may be examined as part of the project 
to close the gap in the existing Bay Trail identified in the Draft EIR Figure 3.0-1.  We also 
recommend revision of the City of San Jose’s Bay Trail alignment to include the Newby Island 
perimeter trail as part of the City’s proposed network of trails in City of San Jose GREENPRINT 
2009. 
 
RESPONSE I.1:   The project does not propose to change the existing post-closure plan for 

most of the landfill property; therefore, the EIR does not discuss the end uses 
of the landfill or their implementation in detail.   

 
The suggestions in the comment of securing land use easements for future 
trails and revising the City’s San José Bay Trail alignment to include the 
Newby Island perimeter trail in the City’s Greenprint 2009 are noted.   
However, the project does not propose any changes to the existing or planned 
Bay Trail.  The gap in the existing Bay Trail is not the result of the Newby 
Island Segment, which is west of and totally isolated from the two existing 
ends of the trail (i.e., it is a side loop).  The gap is not even adjacent to Newby 
Island or the landfill property.  The statement that the trail segment on Newby 
Island will provide access to the Refuge is not correct.  Newby Island is an 
island and has no direct access into the Refuge. 
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The comments raised in this letter do not identify any new or more significant 
environmental impacts than were already identified in the Draft EIR. 
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J. RESPONSES TO COMMENTS FROM THE SANTA CLARA VALLEY WATER 
DISTRICT  
(dated 11/5/09) 

 
COMMENT J.1:   Comments on the info contained in the document for the flooding and 
drainage are as follows: 
 
• Flooding:  During a 100 year flood, water from Coyote Creek will fill the high flow bypass 

channel located immediately south of the landfill.  In this vicinity, the landfill’s perimeter levee 
and the bypass channel’s northern levee are in-common for approximately 8,000 feet.  The 
District has operation and maintenance responsibility for 5,000 feet of the levee while the 
remaining 3,000 feet is private and owned by the landfill.   

  
Peak flood water elevation in the bypass channel would be no less than 10.0 feet (NGVD’29) 
during a 100 year flood.  The flood waters will flow in the bypass channel adjacent to the landfill 
for several (5) days.  Should the levee system fail, flood waters will inundate the landfill site 
throughout the low lying southern side of the land fill operations (D-Area, Recyclery, scales, 
compost area, retention ponds, maintenance shops, etc).  Levee failure during a flood event may 
be caused by over topping, internal piping, seepage, burrowing animal damage, erosion scour, 
slope failures, etc.  The owner of the landfill is responsible for the proper maintenance and 
operation of the private levee that protects the site.   

 
During a flood, the District and the owner of the landfill may need to work together to monitor 
the performance of the flood protection levees and coordinate any joint flood fighting activities to 
prevent a levee failure. 

 
RESPONSE J.1: The landfill operator will be required by the City to coordinate with the 

District regarding the performance of the flood protection levees and any 
possible joint flood prevention activities that could prevent levee failure, as 
appropriate. 

 
COMMENT J.2:   Drainage:  A drainage ditch that receives storm water runoff and discharges 
to the Coyote Creek bypass channel is located immediately adjacent to the landfill’s access roadway 
(Dixon Landing Road extension) and east of the truck scales.  Surface water from storm runoff and 
landfill operations (spray trucks) which drain to the ditch are collected and discharged via a 24-inch 
Corrugated Metal Pipe (CMP) culvert and flap gate that penetrates the bypass channel flood 
protection levee.  The culvert is highly corroded, has sediment inside, and the flap gate does not 
function properly.  When the flood waters in the bypass channel are great enough, water would back 
flow into the ditch due to the condition of the pipe.  This could impact the access roadway and 
landfill operations if water should over top the ditch and then flow overland into the landfill.   
 
The District constructed the flood protection levee and extended the existing culvert which originally 
served the landfill’s drainage ditch.  The ditch, culvert, and levee are located on property owned by 
the City of San Jose while the District has an easement.  In order to remedy the drainage problem and 
on-going deterioration of the CMP, it is highly recommended that the City of San Jose and landfill 
operator change the drainage patterns in this location by filling in the ditch and installing a new storm 
drain system.   
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The District recommends that the facility operations be planned to fill those areas adjacent to the 
southern perimeter levee to minimize the potential for levee failure associated with future flood 
events. 
 
RESPONSE J.2: The landfill operator confirms and acknowledges the above drainage 

condition.  At minimum, the landfill operator agrees that the flapper gate 
should be replaced, but concurs with the approach to fill the areas adjacent to 
the southern perimeter levee to minimize the potential for levee failure 
associated with future flood events.  The figure on the following page shows 
the approximate area that would need to be filled.  Because the area in 
question only conveys stormwater which directly falls onto it, the existing 
stormwater management system for the landfill could easily accommodate the 
additional flow should the area be filled in.  The filling in of this area would 
not impact South Coyote Slough.  Because the landfill operator does not own 
or control the subject area, the landfill operator will discuss the improvements 
with the City and Water District and work with the City and Water District to 
develop and implement a solution to the above described issue. 

 
The comments raised in this letter do not identify any new or more significant 
environmental impacts than were already identified in the Draft EIR. 
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ORGANIZATIONS, BUSINESSES, AND INDIVIDUALS 
 
K. RESPONSES TO COMMENTS FROM LOS ESTEROS RANCH LLC 

(dated 9/25/09) 
 
COMMENT K.1:   The project boundary on the aerial photography shows three parcels on 
McCarthy Blvd to be part of the re-zoning application when in fact they are not.  The parcels 
numbers are 015 - 47 - 005, 015 -47 - 004, and 015 - 47 - 003.  Los Esteros Ranch LLC leases the 10 
acres on which Allied operates the Recyclery and is offering the above mentioned three parcels along 
McCarthy Blvd for lease.  Allied does not lease or control these three parcels. 
 
Refer to Comment Letter J in Section 6.0 of this First Amendment to the Draft EIR for the aerial 
photograph included with this comment. 
 
RESPONSE K.1:   The aerial photograph included in this comment letter is incorrect, as stated in 

the above comment.  However, the aerial photograph included in the Draft 
EIR (Figure 1.0-3) is correct and does not include parcel numbers 015-47-
005, 015-47-004, or 015-47-003.  All graphics in the Draft EIR show the 
correct site boundary, except for Figure 1.0-4.  This figure has been revised 
and is included in Section 5.0 Revisions to the Text of the Draft EIR. 
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L. RESPONSES TO COMMENTS FROM PACIFIC GAS AND ELECTRIC 
(dated 11/3/09) 

 
COMMENT L.1:   PG&E owns and operates gas and electric facilities which are located within 
and adjacent to the proposed project.  To promote the safe and reliable maintenance and operation of 
utility facilities, the California Public Utilities Commission (CPUC) has mandated specific clearance 
requirements between utility facilities and surrounding objects or construction activities.  To ensure 
compliance with these standards, project proponents should coordinate with PG&E early in the 
development of their project plans.  Any proposed development plans should provide for unrestricted 
utility access and prevent easement encroachments that might impair the safe and reliable 
maintenance and operation of PG&E’s facilities. 
 
RESPONSE L.1: As shown on Figure 1.0-6, there are existing PG&E transmission towers 

located on the western portion of the landfill.  The project does not propose to 
impact (remove, relocate, etc.) these towers.  However, as described in the 
Draft EIR and shown on Figure 1.0-10, the project proposes to construct a 
sedimentation basin north of the towers.  The project applicant shall contact 
and coordinate with PG&E prior to any substantial changes around the 
transmission towers to ensure compliance with CPUC standards.  In addition, 
the project would not impact PG&E’s existing utility access or easement 
encroachments on-site. 

 
COMMENT L.2:   The developers will be responsible for the costs associated with the relocation 
of existing PG&E facilities to accommodate their proposed development.  Because facilities 
relocation’s require long lead times and are not always feasible, the developers should be encouraged 
to consult with PG&E as early in their planning stages as possible. 
 
Relocations of PG&E’s electric transmission and substation facilities (50,000 volts and above) could 
also require formal approval from the California Public Utilities Commission.  If required, this 
approval process could take up to two years to complete.  Proponents with development plans which 
could affect such electric transmission facilities should be referred to PG&E for additional 
information and assistance in the development of their project schedules. 
 
RESPONSE L.2: The project does not propose to relocate the existing PG&E transmission 

towers on-site.  However, if the project proponent needs to relocate the 
towers in the future, the project proponent will consult with PG&E, be 
responsible for the costs associated with the relocation, and obtain necessary 
approvals. 

 
COMMENT L.3:  We would also like to note that continued development consistent with the 
City’s General Plans will have a cumulative impact on PG&E’s gas and electric systems and may 
require on-site and off-site additions and improvements to the facilities which supply these services.  
Because utility facilities are operated as an integrated system, the presence of an existing gas or 
electric transmission or distribution facility does not necessarily mean the facility has capacity to 
connect new loads. 
 
Expansion of distribution and transmission lines and related facilities is a necessary consequence of 
growth and development.  In addition to adding new distribution feeders, the range of electric system 
improvements needed to accommodate growth may include upgrading existing substation and 
transmission line equipment, expanding existing substations to their ultimate buildout capacity, and 
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building new substations and interconnecting transmission lines.  Comparable upgrades or additions 
needed to accommodate additional load on the gas system could include facilities such as regulator 
stations, odorizer stations, valve lots, distribution and transmission lines. 
 
It is recommended that environmental documents for proposed development projects include 
adequate evaluation of cumulative impacts of utility systems, the utility facilities necessary to serve 
those developments and any potential environmental issues associated with extending utility service 
to the proposed project.  This will assure the project’s compliance with CEQA and reduce potential 
delays to the project schedule. 
 
RESPONSE L.3: The project’s impacts on utilities, including electricity, are discussed in 

Section 3.11 of the Draft EIR.  The project’s impacts on energy are also 
discussed in Section 3.12.  Electricity is currently provided by PG&E to the 
landfill and Recyclery.  The only change anticipated, as described in Section 
1.4.3.4 on page 21 of the Draft EIR, is that the landfill may use landfill gas 
generated to create some of the electricity used on-site.  

 
The landfill gas produced on-site is currently used to generate electricity, 
which is sold to PG&E.  As part of the project, some of the electricity 
generated would be used for on-site uses.  In addition, as landfill gas 
production increases, the Gas Recovery System (GRS) facility may need to 
be expanded.  Expansion of the GRS facility would require a PD Permit and 
additional environmental review.  Other improvements to the landfill’s 
electric system are not anticipated or required for the proposed project.  
Expansion of PG&E’s distribution and transmission lines or related facilities 
are not anticipated or required for the proposed project. 
 
The project is anticipated to have a less than significant cumulative impact on 
utility services, including electricity, because the project would increase its 
on-site production and use of electricity and would not substantially expand 
its operations compared to existing conditions. In the event PG&E’s facilities 
would need to be expanded, environmental review would be required when 
the expansions and improvements are proposed. 

 
COMMENT L.4:   PG&E remains committed to working with the City to provide timely, 
reliable and cost effective gas and electric service to the planned area.  We would also appreciate 
being copied on future correspondence regarding this subject as this project develops. 
 
The California Constitution vests in the California Public Utilities Commission (CPUC) exclusive 
power and sole authority with respect to the regulation of privately owned or investor owned public 
utilities such as PG&E.  This exclusive power extends to all aspects of the location, design, 
construction, maintenance and operation of public utility facilities.  Nevertheless, the CPUC has 
provisions for regulated utilities to work closely with local governments and give due consideration 
to their concerns.  PG&E must balance our commitment to provide due consideration to local 
concerns with our obligation to provide the public with a safe, reliable, cost-effective energy supply 
in compliance with the rules and tariffs of the CPUC. 
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RESPONSE L.4: PG&E will be copied on future correspondences regarding provision of 
electric service for this project.  The comments raised in this letter do not 
identify any new or more significant environmental impacts than were 
already identified in the Draft EIR. 
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M. RESPONSES TO COMMENTS FROM THE SANTA CLARA VALLEY AUDUBON 
SOCIETY 

  (dated 11/4/09) 
 
COMMENT M.1:   This letter responds to the September 2009 Draft Environmental Impact 
Report (DEIR) for the Newby Island Sanitary Landfill (NISL) and The Recyclery Rezoning Project 
in the city of San Jose, Santa Clara County, California.  Santa Clara Valley Audubon Society 
(SCVAS) has close to 4000 members in Santa Clara county, and more than 2000 of them are 
residents of the city of San Jose.  Our mission is to preserve, to enjoy, to restore and to foster public 
awareness of native birds and their ecosystems, mainly in Santa Clara County.  SCVAS members 
enjoy birding along the south San Francisco bay, and the organization is involved in ecological 
conservation efforts in the immediate vicinity of Newby Island and beyond. 
 
The site included in the proposed development includes Newby Island, the Recyclery and the D 
shaped area.  This site is bounded by Coyote Creek east of the project site; the San Francisco Bay 
National Wildlife Refuge and wetlands associated with Coyote Creek, the Fremont Lagoons tidal 
restoration area, and South Coyote Slough south, west, and northwest of the project site; and the 
Santa Clara Valley Water District’s (SCVWD’s) Reach 1A waterbird pond and Salt Marsh Harvest 
Mouse habitat restoration area southeast of the project site.  The biosolids lagoons of the WPCP and 
Salt Pond A18 are located a bit farther south and southwest of the project site, and former salt pond 
A19, which is being restored to tidal habitats by the SCVWD as part of the South Bay Salt Ponds 
project, is west of the project site.  The National Wetland Inventory (NWI) depicts numerous wetland 
types surrounding the project site and 12 wetland features are mapped by NWI within the landfill 
footprint.  The site is clearly at the center of a broad effort to restore ecological function and enhance 
nature conservation and biodiversity in the South San Francisco Bay. 
 
The rehabilitation and restoration of tidal lagoons, wetlands, sloughs and marshlands and the 
improvement of habitats for water fowl, shorebirds and endangered species fall under the jurisdiction 
of several federal, state and local authorities, but SCVAS suggests that the message is clear: the 
ecological value of natural habitats and wildlife along the South San Francisco bay is of regional, 
state and national importance, and all effort must be made to protect these biological assets from 
harm and to support the various nature conservation and restoration efforts.  In particular, no 
additional harm should be impacted upon breeding populations of endangered species in the region, 
including the California clapper rail, California black rail, California least tern, Western snowy 
plover, Western burrowing owl, loggerhead shrike, San Francisco common yellowthroat, Alameda 
song sparrow, salt marsh harvest mouse, and salt marsh wandering shrew.  Finally, no violation of 
the Migratory Bird Treaty Act should be enabled by this project with particular concern directed 
towards nesting White-tailed Kite, Northern Harrier, Peregrine Falcon, and other raptors and bird 
species known to nest proximally to the proposed project. 
 
SCVAS has substantial concerns pertaining to the proposed Newby Island Sanitary Landfill 
Expansion and The Recyclery Rezoning Project (File No. PDC07-071, SCH# 2007122011).  Our 
comments are based on 1) the Draft Environmental Impact Report (DEIR), Newby Island Sanitary 
Landfill and The Recyclery Rezoning Project, September 2009; 2) Appendix D to the DEIR; 3) 
Appendix B to Appendix D of the DEIR; 4) Resources and data collected by thousands of SCVAS 
members in the South San Francisco Bay and beyond. 
 
SCVAS has significant concerns relative to the proposed project, the analysis presented in the DEIR, 
assumptions concerning baseline and closure dates, the impacts identified (and impacts that remain 
unaddressed), and the mitigation measures proposed to compensate for adverse impacts.  We believe 
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the proposed project is in conflict with reasonably foreseeable national and regional conservation 
strategies currently under development for the Don Edwards San Francisco Bay National Wildlife 
Refuge and the Santa Clara Valley Habitat Conservation Plan. 
 
The DEIR is inadequate and should be revised due to inadequate analysis of impacts, faulty 
assumptions and conclusions, inappropriate or missing mitigation, inadequate scientific data, 
inappropriate deferral of actions, inappropriate baselines for existing conditions and closing dates, 
and lack of ability of the responsible party to execute proper enforcement. 
 
RESPONSE M.1: The Draft EIR has adequately analyzed impacts to biological resources, 

including the species mentioned in this comment, according to CEQA and the 
CEQA Guidelines.  The specific comments raised in this letter are addressed 
below. 

 
COMMENT M.2: The following SCVAS comments are based on the following premises: 
 

• PREMISE 1: The waste is not produced on the landfill, and the impacts not restricted to the 
landfill.  The true footprint of this project extends well beyond the actual land based 
footprint, since birds that feed and roost at the landfill impact neighboring land uses.  Impacts 
on avian species extend, at a minimum, to all of the South San Francisco Bay coast including 
both natural and urban landscapes.  This impact must be properly taken into consideration in 
evaluating impacts on nature restoration and on conservation and other land uses and plans in 
the South San Francisco Bay, and especially on species of special concern that still exist in 
the area. 

 
RESPONSE M.2: The commenter’s premise suggests that the proposed project’s impacts to 

avian species are geographically greater in scope than analyzed in the EIR.  
While the wide ranging impacts may be true of existing conditions, the 
proposed project includes measures to reduce the number of predatory birds 
feeding at the landfill.  This would reduce the degree of impacts below 
existing conditions, which effect is properly taken into consideration in the 
EIR. 

COMMENT M.3:  
• PREMISE 2: Current conditions that are created exclusively or in part by un-permitted 

activities at the D-shaped area and the Recyclery should not be rewarded by accepting them 
as a baseline.  SCVAS understand that this premise is not legally binding by CEQA law.  
However, decision makers should be made aware to such infrigements, since accepting 
such baseline provides future incentive for NISL or other parties to destroy natural 
resources ahead of applying for a permit.  SCVAS strongly advocate the adoption of a city 
policy by which existing conditions apply only to permitted activities. 

 
RESPONSE M.3: The EIR acknowledges that certain activities on-site are currently 

unpermitted.  The City Council may consider the suggested recommendation 
to adopt a policy that existing conditions apply to only permitted activities.  
The adoption of a City policy would not negate state law (CEQA), which 
would still apply here. 
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COMMENT M.4:  
• PREMISE 3: Applicants that have a history of non-compliance with city zoning law and 

regulations, as in the case of NISL at the D-shaped area and the Recyclery, should not be 
allowed to self-regulate or self-monitor required mitigations, and must agree to fund and 
allow un-scheduled, un-announced monitoring activities by external professionals. 

 
RESPONSE M.4: This comment is the letter writer’s opinion, and no response is required. 
 
COMMENT M.5: Our letter does not strictly follow the format of the DEIR, but we made an 
attempt to address the different sections in a similar sequence.  In addition to the DEIR, we address 
Appendix D, Biological Resources, and its Appendix B, Nuisance Species Abatement Plan (NSAP). 
 
SECTION 1.0: DESCRIPTION OF THE PROPOSED PROJECT (pages 1-27) 
 
1.1. PURPOSE 
 
Newby Island Sanitary Landfill (NISL) covers approximately 352 acres including the “D-shaped 
area” (17 acres) and the adjacent Recyclery (10 acres).  NISL is zoned R-M (Multiple Residence 
District).  The Recyclery is zoned A (planned Development, PD). 
 
The purpose of the proposed project is to: 
 

• Allow the maximum height of the active portion of the landfill to be raised from 150 to 245 
feet, adding to the capacity of the landfill, and allowing the landfill to continue to accept 
waste for a longer period of time than would be allowed by the existing permits 

 
RESPONSE M.5: This is the letter writer’s opinion of the purpose.  Section 1.3 of the Draft EIR 

identifies the project’s stated objectives.  The current estimated closure date 
for the landfill is 2025.  According to the applicant, the estimated closure date 
would remain the same under the proposed project.  As stated in Section 1.3 
(page 4) of the Draft EIR, the proposed project would “allow the landfill to 
continue receiving waste at the existing rate at least until the estimated 
closure date of 2025.”  The EIR, however, acknowledges that with the 
approval of the project, the landfill could close at a later date.   

 
COMMENT M.6:  

• Rezone the entire site into A, Planned Development, in order to: 
 

− Permit a number of un-permitted land uses and activities that are currently taking 
place at the Recyclery, including the processing of food outdoors, allow public drop 
off of waste including household hazardous waste, and allow a future solid waste 
transfer facility; 

− Permit a variety of un-permitted, ongoing activities and uses at the D-shaped area and 
allow additional uses including a future waste hauling business. 

 
RESPONSE M.6: Again, this is the letter writer’s opinion as to the project objectives.  The 

Draft EIR says that the processing of food waste at the Recyclery is currently 
occurring, but is not allowed by existing permits.  The operation of a 
household hazardous waste facility and solid waste transfer facility are not 
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currently occurring on the project site.  A household hazardous waste facility 
and solid waste transfer facility are proposed as part of the project.  The Solid 
Waste Facility Permit (SWFP) shows the D-shaped area being used for waste 
disposal in the future.  As shown in Figure 1.0-6 of the Draft EIR (page 16), 
the D-shaped area is currently being used for hauling company parking and 
clean lumber reclamation and processing.  The proposed uses on the D-
shaped area are listed in Table 1.4-1 of the Draft EIR (page 9).  

 
COMMENT M.7: 1.2. LAND USE AND ACTIVITIES 
 
Table 1: Land Use.  This table is based on information provided in Table 1.4-1, p.9 of the DEIR.  
The original table does not allow the discerning of currently permitted land use from requested land 
use.  It allows, however, the identification of current un-permitted uses. 
 

• Comment 1.1: Please provide better descriptions and/or listings of what land use and activity 
currently take place at each site and what land use and activities are proposed for each site. 

 
RESPONSE M.7: Table 1.4-1 is only a list of uses allowed under the proposed zoning.  It is not 

clear from this comment what additional information is being requested.  
Descriptions of most of the uses listed in Table 1.4-1 are provided in Section 
1.4.3 Description of the Proposed Project.  The descriptions in Section 1.4.3 
of currently permitted uses, as stated on page 15 of the Draft EIR are based 
on the most recent Joint Technical Document (JTD), which can be consulted 
for additional technical detail.  A copy of the JTD may be reviewed in the 
office of the City of San José Department of Planning, Building and Code 
Enforcement during normal business hours.  The JTD is also on file with the 
LEA, the San Francisco Bay Regional Water Quality Control Board 
(RWQCB), and the CIWMB (now CalRecycle). 

 
Details about proposed activities are provided throughout the Draft EIR.  For 
examples, see also page 18 (existing uses); page 19 (proposed activities); 
pages 20-26 (existing and proposed activities); page 28 (end uses); pages 32-
33 (future uses); page 76 (future activities); pages 77-78 (future activities); 
page 105 (existing and future activities); and page 111 (existing uses).  These 
references do not include detailed operations descriptions which are found 
throughout the document, only land use information.   

 
COMMENT M.8: 

• Comment 1.2: Please provide a CHAPTER ON FOOD.  In this chapter, please list and clarify 
any and all land uses and activities that currently involve foods or provide nuisance species 
with access to food.  Please list and clarify any and all proposed land uses and activities that 
involve foods or have the potential to provide nuisance species with access to food.  Please 
indicate whether these land uses/activities are currently permitted.  Please show current and 
proposed locations for the above.  Please describe whether food is/will be handled outdoors 
or indoors, available or unavailable to avian and other nuisance species.  Please estimate 
amount of food available to nuisance species during the day and at night.  Please detail 
current and proposed mitigations, compliance and enforcement for dealing with each activity 
that allows food availability to nuisance species. 
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RESPONSE M.8: All of the food on the site is municipal waste brought to this location for 
disposal or recycling.  The existing food sources for nuisance species at the 
project site occur on the working face of the landfill, the composting area, and 
the outdoor food processing area west of the Recyclery building.  The land 
uses and activities on-site do not generate food waste.  Food waste is 
contained in the waste delivered to the site.   

 
As described in Section 1.4.1.1 of the Draft EIR (see page 5), NISL is a legal 
non-conforming land use and the site has been used as a landfill since the 
1930’s.  The processing of food waste is not currently permitted at the 
Recyclery, as discussed in Section 1.4.1.2 of the Draft EIR.  A summary 
statement has been added for clarification in the text amendments (refer to 
Section 5.0 Revisions to the Text of the Draft EIR).  The locations of the 
current and proposed landfill and the Recyclery are shown on Figures 1.0-6 
and 1.0-7 of the Draft EIR, respectively. 

 
A discussion of nuisance species at the project site, including currently 
employed abatement measures and proposed mitigation measures, is provided 
in Section 3.6 of the Draft EIR.  The NSAP, which is summarized in 
mitigation measure MM BIO – 13.1 and provided in its entirety in Appendix 
D of the Draft EIR, details the requirements for the implementation of the 
NSAP, which will mitigate impacts to sensitive species resulting from 
subsidy of nuisance species’ population by the provision of food.  
Clarifications to MM BIO – 13.1 and Appendix D have been made as part of 
this First Amendment to the Draft EIR.  Refer to Section 5.0 Revisions to the 
Text of the Draft EIR.   
 
Information about the compliance and enforcement of the mitigation 
measures are outlined in the Mitigation Monitoring or Reporting Program 
prepared for the project. 
 

COMMENT M.9: 1.3. EXISTING ACTIVITIES AND PERMIT VIOLATIONS 
The Landfill: Composting 
 
Green waste, food waste, and wood waste are composted in open windrows that occupy 18 acres on 
the landfill.  The windrows provide food to gulls, corvids, rats and other nuisance species.  “…food 
waste is typically mixed with other compostable materials (such as green waste) and composted in 
aerated static piles (1.4.3.12.)”.  The DEIR claims “In-vessel composting (which has been done on 
the site in the past) may be re-introduced.  The receiving and processing area may be collocated with 
the composting area in the future.  The composting facility is not proposed to be expanded.  Any 
expansion in the composting facility would require a PD Permit and subsequent CEQA review.”  
The current use of the Recyclery grounds for food and green waste processing is a de-facto un-
permitted expansion of the composting facility and has been used without permit or a PD Permit and 
subsequent CEQA review. 
 
RESPONSE M.9: As described in Section 1.4.1.2 of the Draft EIR (page 11), the Recyclery’s 

existing PD zoning and permits allow for the outdoor processing of green 
waste and wood waste.  The text of the Draft EIR has been revised to clarify 
that, according to an aerial photograph, in-vessel composting was being done 
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on-site when the Notice of Preparation of this EIR was circulated (refer to 
Section 5.0 Revisions to the Text of the Draft EIR). 

 
COMMENT M.10:   In-vessel composting is a preferred method for abating nuisance species, yet 
the DEIR does not explain why the practice was abandoned, or under what conditions it may resume. 
 

• Comment 1.3: Please explain why In-Vessel composting has been curtailed, and under what 
conditions will/may this methodology be resumed? 

 
• Comment 1.4: Please explain why there is no consideration of composting food separately In-

Vessel before it is mixed with other compostable material. 
 
RESPONSE M.10:   In-vessel composting was a pilot program overseen by City Staff.  According 

to the landfill operator, inbound feedstock form and quality, customer service 
specifications, and compost technologies and innovations, among other 
factors dictate the type of compost process used at the facility.  As factors 
change, the landfill operator expects to modify composting processes 
accordingly.  According to the landfill operator, in-vessel food waste 
composting is typically considered when there are substantial volumes of 
source-separated food waste.  Some in-vessel composting is occurring on-site. 

 
COMMENT M.11: The D-shaped area 
 
A 17-acre flat portion of the NISL site, separated from most of the landfill by a wetland, is referred to 
as the D-shaped area.  The NISL permit allows no activities other than waste disposal on this area.  
Thus, all (17) but one of the current uses of this area are non-compliant and in violation of 
NISL permit. 
 
The D-shaped area General Plan designation was changed at the request of the property owners in 
2002 in order to allow its use as a corporation yard for the waste hauling business operated by the 
landfill owners. However, after approval of the General Plan designation, the subsequent rezoning 
was not approved. 
 
The marshes that surround the D-shaped area form habitat for the endangered Clapper Rail 
“California clapper rails have been recorded in salt/brackish transitional marshes and several 
brackish, alkali bulrush-dominated marshes bordering Coyote Creek and South Coyote Slough.”  
The D-shaped area is entirely within the Clapper Rail buffer zone, where load noise and vibrations 
are not permitted. 
 
RESPONSE M.11: The discussion of uses on the D-shaped area is erroneous.  The existing 

permits allow a variety of landfill-related operations in that area, including 
truck and vehicular storage and parking.  The above statement that noise and 
vibrations would not be permitted within the Clapper Rail buffer zone is 
incorrect.  As stated in Section 1.4.3.14 Proposed Biological Measures (page 
27) of the EIR, new activities that generate loud noises and vibration 
substantially greater than existing levels will not be located within the 
Clapper Rail buffer area. 
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COMMENT M.12:   
• Comment 1.5: SCVAS maintains that the baseline for biological mitigations at the D-Shaped 

area should not include unpermitted land uses.  This approach would prevent the applicant 
from benefitting from un-permitted activities, and removes the incentive to harm the 
environment in the future ahead of applying for new projects.  

 
RESPONSE M.12: According to CEQA, the existing conditions normally constitute the baseline 

conditions for impact analysis [CEQA Guidelines Section 15125(a)].  Case 
law has stipulated that use of a different baseline requires justification.  While 
unpermitted activities can be excluded from baseline assumptions, it is 
impossible to determine the extent to which current biological conditions are 
the result of unpermitted activities and were not caused by permitted 
activities, such as wood grinding and movements of landfill-related 
equipment and vehicles. 

 
COMMENT M.13: 

• Comment 1.6: Please describe ongoing current uses and activities at the D-shaped area that 
generate loud noise and vibrations. 

 
RESPONSE M.13: Existing uses and activities on the D-shaped area that can generate noise and 

vibration include lumber reclamation and processing (grinding, etc.), truck 
movements, vehicle repair and maintenance, heavy equipment movement and 
maintenance, and bin and container maintenance and repair. 

 
COMMENT M.14: 

• Comment 1.7: Please describe proposed uses and activities for the D-shaped area that will 
generate loud noise and vibrations. 

 
RESPONSE M.14: The proposed uses on the D-shaped area are listed in Table 1.4-1 of the Draft 

EIR (see page 9), also refer to the revised Table 1.4-1 in Section 5.0 
Revisions to the Text of the Draft EIR.  Proposed uses that could generate 
loud noise include activities related to non-putrescible material recovery, 
vehicle and equipment maintenance, container repair shop and bin painting 
booth, and vehicle/wheel/equipment wash system.  However, the vehicle and 
equipment maintenance and container repair shop and bin painting booth 
would likely be housed in buildings. 

 
COMMENT M.15: The Recyclery 
 
The Recyclery is located on 10 acres adjacent to the D-shaped area.  The Recyclery property is the 
subject of a long-term lease which expires in 2018.  Table 1 shows that 5 uses currently take place 
un-permittedly at this facility, in violation of the Recyclery permit.  “The Recyclery operation is 
zoned and has a PD Permit to process source separated materials for recycling including wood waste 
and green waste.  Outside the Recyclery building, on a paved area west of the building and within the 
Recyclery site boundary, green waste, food waste, and wood waste (including lumber) are currently 
stockpiled, ground and processed.” 
 
The un-permitted processing of food outdoors at this site provides avian and other nuisance species 
with food. 
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• Comment 1.8: Please enclose this operation in an avian-safe structure that will ensure that no 

food is available to crows, gulls and other nuisance species. 
 
• Comment 1.9: Please explain how you will stop nuisance species from having access to food 

without harming non-target species. 
 
• Comment 1.10: Please involve an ornithologist in the selection of any enclosure/structure that 

aims to prevent avian or other nuisance species access to food at the Recyclery area. 
 
RESPONSE M.15: Measures to control access to food waste by gulls and other nuisance species 

at the Recyclery, including a building enclosure or netting around the outdoor 
food processing area at the Recyclery, are included in the NSAP which is 
required as mitigation in the Draft EIR (refer to mitigation measure MM BIO 
– 13.1 in Section 3.6.3 of the Draft EIR).  Enclosing the outdoor food 
processing area at the Recyclery (e.g., building or netting) will prevent 
nuisance species from accessing food without harming wildlife.  Enforcement 
of the NSAP includes an ongoing monitoring and review process by qualified 
biologists.  This ensures that the plan is effective and does not have 
unintended consequences.  If the NSAP produces unintended results, the 
NSAP will be adapted based on monitoring and recommendations by 
qualified biologists (i.e., the NSAP Oversight Committee).  Text has been 
added to the NSAP to clarify that the NSAP requires that a qualified biologist 
evaluate and approve the Recyclery enclosure to reduce the likelihood that the 
enclosure will harm non-target wildlife.  Other clarifications and additional 
details have also been added to the NSAP (refer to Section 5.0 Revisions to 
the Text of the Draft EIR). 

 
COMMENT M.16: 1.4. PROPOSED BIOLOGICAL MITIGATIONS 
 
SCVAS will address the proposed biological mitigations and the Nuisance Species Abatement Plan 
in depth later in this letter. 
 
1.5. END USE OF THE SITE 
 
“The Recyclery is anticipated to continue operating after the landfill closes with all or any of the 
uses listed…(1.5)” 
 

• Comment 1.11: Please explain how food waste will be handled at the Recyclery after closure 
of the landfill. 

 
RESPONSE M.16: Food waste will continue to be processed outside of and adjacent to the 

Recyclery and composted on the NISL site, as described in Section 1.4.3.1 of 
the Draft EIR, after the landfill closes.  The project proponent has agreed to 
an enclosure for the food processing, which is consistent with one element in 
MM BIO – 13.1 on page 143 of the Draft EIR. 
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COMMENT M.17: 1.6. OTHER OPERATIONS (P. 32) 
 

• Comment 1.12: “the landfill may import additional soil…” and “the landfill may import 
benthonite, or similar soilfor linear construction or closure” please describe where the 
soil/benthonite will be brought from, and the truck traffic and carbon footprint (in terms of 
truck traffic, distance) associated with soil import compared to the traffic and carbon 
footprint associated with the No Project Alternative and the Location Alternative. 

 
RESPONSE M.17: As stated on page 32 of the Draft EIR, soil and bentonite or similar soil may 

be imported to the site for operations or closure.  It is not known at this time 
whether soil, bentonite, or other soil material will actually need to be 
imported nor where the materials might be transported from.  It can be stated 
that trucks bringing material to this landfill cannot cause the total number of 
truck trips to exceed existing daily conditions.   

 
The above comment requests the comparison of the number and emissions 
associated with truck trips that could occur if soil, bentonite, or other soil 
material were imported to NISL for site operations or closure to the number 
and emissions associated these truck trips under the No Project Alternative 
and Location Alternative.  It is possible that the truck trips associated with 
soil, bentonite, or other soil material imports for the project, if any, could be 
slightly greater than those required under the No Project Alternative because 
under post-closure conditions, the landfill mass would be greater under the 
proposed project compared to the No Project Alternative and, therefore, 
require more cover material.  Since the size, formation, soils, and 
conformation of waste at the alternative location would be completely 
different than at Newby, and since there is no information on where those 
materials would come from, it is not possible to estimate with any degree of 
credibility what impacts might be from import of unknown amounts of 
materials from unknown locations. 

 
COMMENT M.18:  

• Comment 1.13: “Any of the facilities or operations may implement operational of physical 
changes necessary to reduce greenhouse gas emissions (and) to comply with existing and 
new regulation.”  These provisions open the door to a wide array of optional uses and 
activities.  The inherent assumption is that such operational and/or physical changes will not 
harm the environment.  This assumption is unsubstantiated.  SCVAS maintains that ANY 
physical or operational change must be reviewed by an independent biologist/ornithologist 
prior to a decision on whether or not a CEQA review is warranted, or to approval and 
implementation.  

 
RESPONSE M.18: The statement quoted does not allow a “wide array” of other uses or 

activities.  It says the facilities or operation can modify their operations to 
reduce emissions.  In addition, the last bullet in this list states “Any of the 
facilities or operations may use other emerging technologies having no 
greater or substantially different environmental impacts than the project 
elements addressed above and subject to approval by the Director of 
Planning, Building, and Code Enforcement.”  However, text has been added 
to the Draft EIR to provide additional clarification that operational or physical 
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changes at the project site necessary to reduce greenhouse gas emissions or to 
comply with existing an new regulations would be permitted subject to 
approval by the Director of Planning, Building, and Code Enforcement and as 
long as these changes have no greater or substantially different environmental 
impacts than what is analyzed in the Draft EIR.  Refer to Section 5.0 
Revisions to the Text of the Draft EIR.  

 
COMMENT M.19: 

• Comment 1.14: “Any of the facilities or operations may use other emerging technologies 
having no greater or substantially different environmental impacts…subject to approval by 
the Director of Planning, Building and Code Enforcement.”  The Director of Planning, 
Building and Code Enforcement cannot be expected to judge impacts on biological resources.  
Thus, SCVAS maintains that ANY physical or operational change must be reviewed by an 
independent biologist/ornithologist prior to a decision on whether or not a CEQA review is 
warranted, or to approval and implementation. 

 
RESPONSE M.19: The language quoted from the Draft EIR does not say that the Director will be 

judging the impacts on biological resources; it says the Director will decide 
whether or not to approve operation and facility changes.  This is an accurate 
statement, based on the City’s Municipal Code. 

 
This project is one of many that must be processed by Planning Staff in 
conformance with CEQA and other relevant laws.  Many projects proposed in 
San José require high levels of technical expertise of various kinds.  The 
Department of Planning, Building, and Code Enforcement does not process 
these documents alone, but calls on a variety of City resources and personnel, 
and outside expertise as necessary.  The Director of Planning, Building and 
Code Enforcement for the City of San José is required by the City’s Zoning 
Ordinance to issue the Planned Development Permit that would implement 
the PD zoning, if it is approved by the City Council.  The Director has the 
authority to determine (in concert with whatever expertise he/she determines 
to be necessary) whether emerging technologies will have greater or 
substantially different impacts from those analyzed in the EIR. 
 
The process for locating or changing a use, operation, facility, or activity on 
this site after it is zoned A(PD) would start with a Planned Development 
Permit application submitted to the Director of Planning, Building and Code 
Enforcement.  Planning staff would analyze the proposal in light of the 
approved zoning and the Final EIR.  If any part or aspect of the proposed 
permit is for any part of the project identified as interfacing with or having 
potential impacts on any of the resources identified in the Final EIR, the 
proposal would be referred to concerned City Departments and Staff 
(including biologists), the NSAP Oversight Committee, the Refuge, and the 
state Department of Fish and Game, as appropriate.  
 
Planning staff might also engage consulting biologists to advise the Director.  
Any such proposal would only be approved if it is found to be consistent with 
the approved Planned Development zoning and with the mitigation, 
especially the NSAP, identified in the Final EIR.  
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COMMENT M.20: Section 2.0 CONSISTENCY WITH RELEVANT PLANS AND 
POLICIES (p. 35-44) 
 
City of San José 2020 General Plan, the Don Edwards San Francisco Bay National Wildlife Refuge 
Comprehensive Conservation Plan and the Salt Pond Restoration Project 
 
San Jose’s general plan delineates the City’s official policies regarding the future character and 
development in San José.  The primary policy stated in the General plan is that development 
incorporates measures to minimize impacts on nearby land uses.  The DEIR for the proposed project 
shows that “the project site is surrounded by a wildlife refuge, wetlands, the WPCP, and 
commercial/light industrial uses” but argues that “due to the location of the landfill, there are few (if 
any) sources of incompatibility between the landfill and surrounding land uses”.  Primarily due to 
expected implementation of mitigation measures, the DEIR predicts that significant impacts to biotic 
habitats or special-status species will be eliminated and thus “the project is consistent with this 
policy.” 
 

• Comment 2.1: SCVAS argues that the project, including the proposed mitigations, is NOT 
consistent with this policy, or with other policies that aim to protect, restore and enhance the 
natural resources of bay and the baylands.  As long as food is available to nuisance species at 
the proposed project site, there will be a source of incompatibility between the landfill and 
surrounding land uses. 

 
SCVAS argues that there is no evidence that the proposed mitigations, including the Nuisance 
Species Abatement Plan, are sufficient to significantly reduce predation and other impacts to 
special-status species at Don Edwards San Francisco Bay National Wildlife Refuge as well as at 
other sloughs, wetlands and marshlands, parks and urban landscapes in the South San 
Francisco Bay.  Further, SCVAS believes that extending the functional life of the projects is 
likely to jeopardize local conservation efforts at the Don Edwards San Francisco Bay National 
Wildlife Refuge and the Salt Pond Restoration Project as well as in various municipal and 
regional wildlife sanctuaries in the South San Francisco Bay Area even if all of the proposed 
mitigations are properly implemented. 
 
RESPONSE M.20: It is assumed that the above comment is referencing the discussion on page 39 

of the Draft EIR regarding the project’s consistency with the San José 
General Plan Industrial Land Use Policy 1.  The Draft EIR concludes that the 
project, consistent with the project assumptions outlined in Section 3.6 and 
with the implementation of the mitigation measures identified in Section 3.6 
(as modified by the text revisions in Section 5.0 of this First Amendment), 
would not result in significant impacts to biotic habitats or special-status 
species.   

 
The thresholds of significance for land use impacts are listed in Section 
3.1.2.1 of the Draft EIR (see page 52).  As discussed on pages 54-64 of the 
Draft EIR, no significant land use impacts are identified from the proposed 
project. 
 
The City and the City’s consulting biologists believe that the NSAP will be 
successful in mitigating the impact from nuisance species to a less than 
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significant level.  Results of recent monitoring conducted by SFBBO7 have 
demonstrated the effectiveness of the deterrence program, which includes 
specific deterrence measures described in the NSAP, at reducing access of 
gulls to food at the landfill.  The existing deterrence program is being 
implemented at NISL by the applicant, demonstrating that the NSAP is 
expected to be successful at reducing the landfill’s contribution to supporting 
populations of nuisance species in the South Bay.  Without the project and its 
associated mitigation measures, such deterrence measures are not required 
(even though the applicant is currently implementing them), and thus the 
mitigation measures described by the Draft EIR would ensure that nuisance 
species’ access to food waste at NISL will be reduced compared to conditions 
without the project.  For this reason, the Draft EIR concludes that the project 
would not jeopardize local conservation efforts. 
 
In the unlikely event that the NSAP is not fully successful, the landfill 
operator shall implement MM BIO – 13.3, which requires the landfill 
operator to manage predators and/or provide habitat at an off-site location to 
benefit the sensitive species that are being adversely affected by the nuisance 
species supported by the landfill.  The above comment suggests that project 
mitigation measures need to reduce predation and other impacts to special-
status species at the Refuge as well as other sloughs, wetlands and 
marshlands, parks and urban landscapes in the South San Francisco Bay.  The 
project proposes to expand and continue operating NISL.  The project is 
mitigating impacts to special-status species that result from the proposed 
project (i.e., operation of the landfill and Recyclery).  There is no nexus for 
the City to require the project to mitigate impacts to special-status species that 
occur unrelated to the project, as the above comment appears to suggest, and 
no fact-based evidence is offered to support the comment.  

 
COMMENT M.21: SCVAS finds the argument that existing conditions create a de-facto 
permission for the “take” of endangered species preposterous.  Indeed, the DEIR admits that 
“Currently, the gulls at the landfill prey on rare species in the project vicinity” but expects that 
“with the implementation of the mitigation measures … the proposed project would not result in new 
or more significant impacts to biological resources including biotic habitats and special-status 
species” SCVAS will provide specific comments on the shortcomings of the specific assumptions 
and mitigation measures later in this document.  At this point, however, we stress that: 
 

• Comment 2.2: Newby Island Sanitary Landfill does not hold a current Federal or State 
endangered species “take” permit that would allow it to continue “business as usual” in 
supporting populations of gulls and corvids that prey on and/or harass endangered species. 
The Federal Endangered Species Act (FESA) broadly defines “take”, so an activity can be 
defined as “take” even if it is unintentional or accidental, as in the case of the nuisance 
species supported by NISL. 

 
RESPONSE M.21: The Draft EIR does not anywhere say, imply, or agree that existing conditions 

create permission for any “take” of endangered species.  This is the letter 
writer’s opinion.  The Draft EIR says (on pages 135-136) that allowing gulls, 

                                                   
7 San Francisco Bay Bird Observatory. Gull Abatement Surveys at Newby Island, Interim Report. September 2010.  
This report is included in Appendix B of this First Amendment. 
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corvids, and other nuisance species to feed at NISL would result in higher 
reproductive success and increased populations of those species, thus 
increasing their impact on natural resources in the South Bay (including 
endangered species).  The environmental review presented in the Draft EIR 
evaluates impacts of the project relative to the CEQA baseline (the existing 
condition) as required by law, and does not anywhere justify existing or 
future take of endangered species.  

 
COMMENT M.22:  

• Comment 2.3: Bay and Baylands Policy 6 states: “No development which creates adverse 
impacts on the National Wildlife Refuge in South San Francisco Bay or results in a net 
loss of bay lands habitat value should be permitted”.  The DEIR states “compared to 
existing conditions, no net loss of habitat value would occur, therefore the project is 
consistent with this policy.”  Yet the conclusion omits any reference to adverse impacts on 
the National Wildlife Refuge or on endangered species.  Please explain the omission of half 
the analysis for Bay and Baylands Policy 6. 

 
RESPONSE M.22: This quote is truncated and reproduced out of context.  The entire consistency 

discussion regarding the General Plan Bay and Baylands Policy 6 on page 40 
of the Draft EIR is as follows: 

 
Currently, the gulls at the landfill prey on rare species in the 
project vicinity.  With the implementation of the mitigation 
measures identified in Section 3.6 Biological Resources, the 
proposed project would not result in new or more significant 
impacts to biological resources including biotic habitats and 
special-status species.  Compared to existing conditions, no 
net loss of habitat value would occur, therefore the project is 
consistent with this policy. 

 
Potential impacts to the Refuge from the proposed project would be impacts 
to habitat or special-status species at the Refuge.  As explained above and 
discussed at length in the Draft EIR (pages 126-149), the project would not 
result in a net loss of habitat or in significant impacts to the special-status 
species with the implementation of the mitigation measures identified in 
Section 3.6 of the Draft EIR.  The statement about consistency with Policy 6 
is accurate, but text has been added to that in the Draft EIR to further clarify 
this (refer to Section 5.0 Revisions to the Text of the Draft EIR).  

 
COMMENT M.23: Don Edwards San Francisco Bay National Wildlife Refuge began working on 
a Comprehensive Conservation Plan in October 2009.  The cost of the purchase of the salt ponds and 
their restoration and incorporation into the national wildlife refuge has and will continue to cost 
millions of dollars and to provide “green jobs in San Jose and the South San Francisco Bay.  The 
expansion of the Newby Island landfill has the potential to severely damage this effort. 
 

• Comment 2.4: Please explain how your project plans to integrate the current plans of the 
South Bay Salt Ponds Restoration Project (SBSPRP) and the Don Edwards San Francisco 
Bay National Wildlife Refuge Comprehensive Conservation Plan (CCP) so that the 
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restoration and wildlife management efforts spelled out in those plans are not undermined 
and so that there is seemless effort to facilitate healthy eco-system functioning. 

 
RESPONSE M.23: It is not the role of the landfill to “integrate” the two plans.  Managing 

adverse effects of nuisance species, including California gulls, on sensitive 
species is an important component of the SBSPRP and is expected to be 
included in the Refuge’s CCP as well.  The NSAP that would be implemented 
by the project is consistent with the goals of both the SBSPRP and CCP by 
controlling access by nuisance species to food waste, which will reduce the 
population below existing levels. 

 
COMMENT M. 24: SECTION 3.0 ENVIRONMENTAL SETTING, IMPACTS, AND 
MITIGATION 
 
3.1 BASIS OF IMPACT ANALYSIS 
 
The DEIR bases its analysis on the conditions that existed in December 2007 (when the NOS was 
circulated) because “normally”, the impacts of a proposed project are compared to the existing 
conditions as a baseline.  SCVAS argues that “normally” should not apply in cases where un-
permitted uses create preconditions that are then used as a baseline.  Allowing un-permitted uses to 
form the baseline provides motivation for developers to destroy natural resources and to ignore 
regulation so when the time comes to apply for project approval, existing conditions have 
deteriorated and allow for reduced mitigation requirements. 
 
RESPONSE M.24: The existing conditions of most of the natural resources are the only 

conditions that are accurately documented.  The landfill has existed for 
almost 80 years as a legal non-conforming use and conditions have evolved 
and changed greatly during that time. 

 
The role of Newby Island in supporting predator populations may be greater 
now than in the past because other landfills in the South Bay are closed or are 
accepting very little waste prior to closing.  There is no practical way to 
accurately estimate what conditions would exist in the absence of all of the 
unpermitted activities currently existing at Newby Island and the Recyclery.  
(See also Response M.12 above.) 

 
COMMENT M.25: The landfill operator threatens that if the additional capacity is not approved, 
and MSW flow would remain similar, then the landfill will close around 2016.  Or the landfill will 
restrict incoming MSW and remain active through 2025. 
 

• Comment 3.1: Please provide an estimated closure year if the proposed project is approved. 
 
RESPONSE M.25: Information about different landfill operation and landfill closure scenarios 

were provided in the Draft EIR as context.  As is true for many businesses in 
the “real world,” landfill and recycling businesses are susceptible to market 
forces.  As stated in the Draft EIR (pages iv, 1, 26, and 59), the applicant 
anticipates that the landfill will close in 2025.  The project does not propose 
to change the landfill’s estimated closure date of 2025.  However, since the 
City does not have direct control over the closure date of the landfill, it is 
assumed in the EIR that the approval of the proposed PD zoning would allow 
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for the indefinite use of the landfill as long as capacity remains (see pages iv, 
1, 47, and 59 of the Draft EIR). 

 
COMMENT M.26: 

• Comment 3.2: Elsewhere in the DEIR the assumption is made that landfill activities would 
continue at the same level of disturbance until 2025.  Based on that assumption, several 
biological mitigations are expected to be implemented only after 2025.  If the landfill could 
close in approximately the year 2016 or it could restrict quantities of incoming waste to 
landfill and stay open through 2025, but at diminishing levels of activity, then, SCVAS 
argues that the project’s impacts must be mitigated assuming end of disruption at 2016 rather 
than 2025. 

 
RESPONSE M.26:   To provide a conservative analysis, the EIR assumes that the activities at the 

project site will continue at the same level until the estimated closure date of 
2025.  In comparison to existing conditions (see Basis of Impact Analysis 
starting on page 45 of the Draft EIR and Section 3.6.2.4 Discussion of 
Impacts Resulting from Landfill Operations Past 2025 starting on page 139 of 
the Draft EIR), the proposed project allows landfill operations to continue 
beyond the time when the landfill would reach its existing permitted capacity.  
The proposed increase in landfill capacity would extend the duration of 
landfill activities, which would cease when the existing permitted capacity is 
reached if the proposed project is not approved.  The discussion of impacts to 
biological resources resulting from the increase in landfill capacity (i.e., the 
increase in duration of landfill activities) has been clarified in Section 3.6.2.4 
of the Draft EIR as revised in Section 5.0 Revisions to the Text of the Draft 
EIR of this First Amendment.  The mitigation required for impacts resulting 
from the proposed increase in landfill capacity has been clarified in Section 
3.6.3.1 of the Draft EIR as revised in Section 5.0 Revisions to the Text of 
the Draft EIR.  This mitigation is required prior to the utilization of the 
proposed additional capacity. 

 
COMMENT M.27: 

• Comment 3.3: The city has control over maximum height of the landfill, but no control over 
closure date.  This gives the operator leverage that it should not have.  As a condition for 
permitting the proposed project, the city should gain control over closing dates so that city 
planning processes in the south bay can be better aligned. 

 
RESPONSE M.27: The City cannot put a time limitation on land use designations or zoning.  

Once a land use or zoning has been approved on a site, it is assumed that the 
approved use would continue indefinitely on the site.  In the case of the 
proposed project, landfill operations can continue for an undetermined 
amount of time as long as available capacity remains. 

 
COMMENT M.28: 3.2 LAND USE IMPACTS.  Threshold of Significance.  SCVAS argues 
that the land use impacts of this project are significant and would significantly impact natural 
biological resources in the South San francisco Bay Area, including protected lands at the Don 
Edwards Wildlife Refuge, the Salt Pond restoration project, mitigation wetlands set aside for 
endangered species as mitigations for previous projects (Clapper Rail, Salt Marsh Harvest Mouse). 
Thus, the proposed project will: 
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• Conflict with applicable land use plans, policies, and regulation of an agency with 
jurisdiction over the project (including, but not limited to the general plan, specific plan, local 
coastal program, or zoning ordinance) adopted for the purpose of avoiding or mitigating an 
environmental effect. 

 
• Conflict with applicable habitat conservation plan or natural community conservation plan. 

 
RESPONSE M.28: This comment contains no fact-based support for the two conclusions.  The 

EIR reaches different conclusions based on the discussion in Sections 3.1 and 
3.6 of the Draft EIR.  Specific comments are responded to below and the 
project’s consistency with applicable plans and policies are discussed in 
Section 2.0 of the Draft EIR. 

 
COMMENT M.29: Land Use Compatibility 
 
The DEIR claims that “The project site is not part of a habitat conservation plan or natural 
community conservation plan. “ and thus suggests Impact LU-1: The proposed project would not 
conflict with a habitat conservation plan or natural community conservation plan; displace existing 
housing or people; or induce substantial population growth in the area.  (Less Than Significant 
Impact) 
 

• Comment LU-1: As long as food is available to nuisance species, the proposed project is 
expected to conflict with local conservation efforts at the Don Edwards San Francisco Bay 
National Wildlife Refuge, with the success of the Salt Pond Restoration Project, with the 
survival of Clapper Rails and Salt Marsh Harvest Mouse in habitat restoration areas adjacent 
to the landfill, and with nesting success of the endangered Western Snowy Plovers, 
California Least Tern, and White-tailed Kite.  The project may also limit land use options for 
the WPCP buffer lands.  This is a significant impact. 

 
RESPONSE M.29: The project would not and cannot conflict with an adopted habitat 

conservation plan or natural community conservation plan because no such 
plans are in place at or adjacent to the project site.  The Santa Clara Valley 
Habitat Plan currently in preparation will not include the project site or 
immediately adjacent areas.  The proposed project, with the implementation 
of the mitigation measures identified in Section 3.6 of the Draft EIR (refer to 
Section 5.0 Revisions to the Text of the Draft EIR for clarifications made 
to these mitigation measures), would result in fewer gulls and therefore, less 
predation on special-status species compared to existing conditions.   

 
The project site has operated as a landfill since the 1930s.   
 
The City is currently in the planning process for a Master Plan for the Water 
Pollution Control Plant (WPCP), including the buffer lands mentioned in the 
above comment.  It is not yet known what specific uses will be proposed for 
the buffer lands, and whether any land use compatibility impacts could arise 
between the future proposed use(s) and the landfill.  If compatibility impacts 
are identified, the impact would be created by the proposed land use(s) and it 
would be the responsibility of the Master Plan project to identify and mitigate 
the impacts.   
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COMMENT M.30: Duration of Landfill Lifespan 
 
“The proposed height increase would increase the landfill’s total capacity by approximately 15.12 
million cubic yards; which means that the total volume of waste disposed at the landfill would 
increase above what could otherwise be placed there…. The additional capacity would allow the 
landfill to continue to accept waste quantities …extending its usefulness”.  The extension of 
usefulness will also extend the availability of food to gulls, crows and other nuisance species.  The 
DEIR suggests “Impact LU – 2: While the project would extend current impacts for a longer period 
of time, the proposed landfill height increase would not interfere with aircraft operations, divide an 
established community, or result in significant land use impacts. (Less Than Significant Impact)”. 
 
Comment LU-2: How can the DEIR ensure that the extended functional time of the landfill will not 
deal the final blow to a population of an endangered species (Clapper Rail, Salt Marsh Harvest 
Mouse) or population (Western Snowy Plover) whose predators feed, breed and thrive due to the 
availability of food at Newby Island?  This impact is significant. 
 
RESPONSE M.30: The mitigation measures identified in Section 3.6.3 of the Draft EIR will 

reduce impacts to biological resources to a less than significant level.  In 
particular, mitigation measure MM BIO – 13.1 mitigates project impacts to 
sensitive species resulting from subsidization of predatory nuisance species 
by requiring the successful implementation of the NSAP.  The NSAP 
includes monitoring, review by an oversight committee, and enforcement by 
the City to ensure that it is implemented successfully.  Please also refer to 
clarifications and additional detail added to the NSAP in Section 5.0 
Revisions to the Text of the Draft EIR. 

 
Section 3.6.2.4 (as revised in Section 5.0 Revisions to the Text of the Draft 
EIR) discusses the impacts to biological resources due to the extended 
duration of landfill activities resulting from the increase in landfill capacity.  
Section 3.6.3.1 (as revised in Section 5.0 Revisions to the Text of the Draft 
EIR) identifies mitigation to reduce impacts to biological resources from the 
extended duration of landfill activities resulting from the proposed increase in 
landfill capacity to a less than significant level. 

 
COMMENT M.31: Comment LU-3: Please provide a separate list and discussion of all impacts 
that may be attributed primarily or exclusively to the extension of the functional life span of the 
project. 
 
RESPONSE M.31: The proposed project is the extension of the functional life span of the 

landfill.  All of the impact discussions in the Draft EIR analyze the project – 
the extension of the functional life span. 

 
COMMENT M.32: NISL is a source of windblown waste into the surrounding wetlands, 
including the Don Edwards San Francisco Bay National Wildlife Refuge.  The approval of the 
project would extend the useful life of the landfill and therefore, could result in a greater total amount 
of windblown waste in the Refuge.  While the claim of the EIR, that the proposed project “would not 
likely increase the amount of windblown waste on a daily basis” is likely to be true, the impacts of 
accumulation of windblown waste can be considerable. 
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• Comment LU-4: Please review the landfill’s existing litter control plan and suggest additional 
measures for litter control. 

 
RESPONSE M.33: Please refer to Response A.2. 
 
COMMENT M.34:  

• Comment LU-5: Please provide funds for litter collection at impacted neighboring areas, 
including the Don Edwards San Francisco Bay National Wildlife Refuge, other marshlands 
and wetlands and the Coyote Creek riparian corridor. 

 
RESPONSE M.34: Since the project was determined not to have a significant litter impact, there 

is no nexus for the City to require the applicant to provide funds for 
additional litter collection in the project area. 

 
COMMENT M.35: Impacts from new land uses at the D-shaped area and the Recyclery 
 
As previously discussed, NISL should not be rewarded by permitting long term un-permitted uses of 
the D-shaped area and the Recyclery.  The D-shaped area is surrounded by prime Clapper Rail 
habitat and is situated entirely within the 700ft Clapper Rail buffer zone, as is part of the Recyclery 
site.  Thus, if any ongoing activities that generate loud noise and vibrations are currently taking 
place at this site, these activities must stop immediately so that Clapper Rails are not disturbed any 
longer and have a chance to recover in these marshlands.  Thus, we reject the assessment embedded 
in “Impacts LU-4 and LU-5:  The proposed project, including the proposed use of the D-shaped area 
for a corporation yard for the waste hauling company, would not create any new land use 
compatibility impacts” as irrelevant.  We strongly disagree with the finding of “Less Than 
Significant Impact”.  There is a clear conflict with Clapper Rail conservation efforts in the sloughs 
and marshlands to the North and West of the site.  SCVAS strongly that if any ongoing activities that 
generate loud noise and vibrations are currently taking place at the D-shaped area, or other areas 
within the 700ft Clapper Rail buffer zone, these activities must stop immediately instead of serving 
to establish a baseline for the proposed project. 
 

• Comment LU-6: Please list all ongoing activities that generate loud noise and vibrations that 
are already taking place at the D-shaped area, or any other areas within the 700ft Clapper 
Rail buffer zone.  Please list all possible new activities that may generate loud noise and 
vibrations that are proposed for the D-shaped area, or other areas within the 700ft Clapper 
Rail buffer zone. Please explain how the difference in loud noise and vibrations will be 
measured between current, on going activities and new activities. 

 
RESPONSE M.35: See discussion of impacts to clapper rails from noise in Section 3.6 of the 

Draft EIR, starting on page 129 particularly.  The D-shaped area is 
surrounded by habitat for the California clapper rail that is marginal, at best, 
not “prime” habitat as suggested in the above comment.  The City’s 
consulting biologists are unaware of any clapper rail presence recorded in the 
marsh immediately adjacent to the D-shaped area, although the species has 
been recorded farther downstream in the Warm Springs Marsh during some 
surveys which is why the conservative approach to mapping potential clapper 
rail habitat adjacent to the project site was taken in the Draft EIR.  Refer to 
Response M.12 regarding the inclusion of existing, unpermitted activities as 
part of the existing, baseline condition.  As stated in the Draft EIR on page 
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129, clapper rails in the project vicinity are acclimated to ongoing landfill 
activities:   

 
Any clapper rails that currently occur in the marshes 
surrounding the project site must be habituated to ongoing 
landfill activities, which involve frequent use of heavy 
equipment, considerable noise, some ground vibration, and 
movement of landfill personnel in proximity to the 
surrounding marsh, to some extent….  Activities proposed by 
the project would require grading, use of heavy equipment, 
and movement of project personnel in proximity to the 
marshes that surround the project site.  Such activities have 
the potential to impact clapper rails in the same ways to and to 
the same extent as current landfill activities. 
 

This comment is one that appears to have blurred the land use discussion and 
the analysis in Section 3.6 of biological impacts.  The discussion starting on 
page 129 of the Draft EIR speaks to the sources of noise that are presently 
and may in the future impact the clapper rail. 
 
As shown in Figure 1.0-6 of the Draft EIR (page 16), the D-shaped area is 
currently being used for hauling company parking and clean lumber 
reclamation and processing.  As described in Section 1.0 of the Draft EIR, the 
landfill gas flares, hauling company trailers used for office space, and 
employee locker rooms are also located on the D-shaped area (see page 20 of 
the Draft EIR).  The proposed uses on the D-shaped area are listed in Table 
1.4-1 of the Draft EIR (page 9).  The 700-foot clapper rail buffer zone is 
shown on the existing site plan to illustrate existing uses within the buffer 
zone.  This is provided on the next page of this First Amendment to the Draft 
EIR.  Note that it is assumed in the EIR that the construction and demolition 
recycling (C&D) area and new activities that would generate loud noises and 
vibration substantially greater than existing levels will not be located within 
the 700 foot buffer area (pages 27 and 125 of the Draft EIR).  Because the 
project would not increase noise or vibration compared to existing conditions, 
the impact is less than significant.   
 
The list of possible uses that could occur on the project site, including the D-
shaped area and within the 700 foot buffer area, under the proposed project is 
provided in Table 1.4-1 on page 9 of the Draft EIR.  Most of the uses listed in 
Table 1.4-1 already occur on the project site.  New uses that do not currently 
occur on-site that could generate loud noises include a container repair shop 
and bin painting booth.  However, these new uses would be housed in 
buildings and operation noise would likely be minimized as a result.  Specific 
aspects of design and operation must be assessed if and when an actual 
building is proposed.  Prior to approval of a PD Permit for any new 
structures, Planning staff will evaluate the orientation of any openings, the 
uses proposed, and the potential for any impacts that could affect the 
surrounding habitat.  This would include noise, light spillover, and use of 
hazardous materials that could have off-site impacts.  Specific focused 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 95 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

analysis by consulting technical experts would be required where the 
expertise was not already available on-staff.  
 
If the City were to deny the proposed project the property owner could be 
required to remove some or all of the existing unpermitted land uses from the 
D-shaped area and the Recyclery property.  This would reduce some of the 
noise on the property to less than existing conditions.  The landfill operator 
could, however, place other parts of the landfill operations on the D-shaped 
area (which is part of the currently permitted landfill) including noise 
generators such as wood grinding and maintenance of heavy equipment.  The 
proposed rezoning includes a restriction on increasing noise levels within a 
700-foot buffer area closest to clapper rail habitat.  Creation of the buffer 
zone represents a greater level of protection from disturbance than exists 
under existing conditions. 
 
Text has been added to the Draft EIR to clarify that a qualified acoustical 
consultant in consultation with a qualified biologist will determine whether a 
new activity is expected to generate loud noise and/or vibrations at a level 
greater than existing levels (refer to Section 5.0 Revisions to the Text of the 
Draft EIR).  That text was not in the Draft EIR because it reflects standard 
practice in San José for evaluating noise impacts.  It is included in the Final 
EIR for greater clarity. 
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COMMENT M.36: 
• Comment LU-7: Please describe how new and ongoing activities will be allocated to 

available sites (landfill, D-shaped area, Recyclery) so that NO activities that generate loud 
noise and vibrations will occur at the D-shaped area, or other areas within the 700ft Clapper 
Rail buffer zone. 

 
RESPONSE M.36: The project assumptions include prohibiting any new activities that generate 

loud noise and vibration substantially greater than existing levels within 700 
feet of California clapper rail habitat in Coyote Creek, South Coyote Slough, 
or associated tidal marsh habitats to the south, west, and north portions of 
NISL (see Sections 1.4.3.14 and 3.6.2.2 of the Draft EIR).  The proposed 
impact avoidance measure does not prohibit all activities that generate noise 
and/or vibrations as suggested in the above comment.  The exact location of 
landfill related activities in the future is unknown.  Details of the enforcement 
program for the 700 foot buffer will be in the Mitigation Monitoring and 
Reporting Program, which will be adopted by the City Council, but the 
specific site plan cannot be known at this time. 

 
COMMENT M.37: 

• Comment LU-8: Please involve a professional, experienced ornithologist in the determination 
of whether a new activity is expected to generate loud noise and vibrations at a level that 
would cause disturbance to Clapper Rails. 

 
RESPONSE M.37: Text has been added to the Draft EIR to clarify that a qualified acoustical 

consultant in consultation with a biologist qualified to evaluate the species in 
the adjacent habitats, will determine whether a new activity is expected to 
generate loud noise and/or vibrations at a level greater than existing levels 
(refer to Section 5.0 Revisions to the Text of the Draft EIR).  Details 
regarding the method for enforcing restrictions will be in the Mitigation 
Monitoring and Reporting Program, which will be adopted by the City 
Council. 

 
COMMENT M.38: 

• Comment LU-9: SCVAS argues that the conclusion of “Less Than Significant Impact” for 
impacts LU-1 and LU-2 are unsubstantiated and that impacts LU-4 and LU-5 are out-of-
compliance and should be regulated immediately by the San Jose Department of Planning, 
Building and Code Enforcement. 

 
RESPONSE M.38: Impacts LU-1 and LU-2 relate to the project’s land use compatibility and as 

stated in the Draft EIR, there are no HCPs or “established communities” 
(other than the biological systems discussed extensively in Section 3.6 of the 
EIR) in the area, so the project can not and would not impact them, and no 
other source of a possible land use impact occurring from the height was 
identified.  The Draft EIR discusses the issue of airport impacts extensively 
on page and the absence of any significant impact is further clarified in the 
FAA determination discussed in the text revisions.  Language further 
clarifying this has been added to the text of the impact statements (refer to 
Section 5.0 Revisions to the Text of the Draft EIR). 
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Impacts LU – 4 and LU – 5 would be impacts from new proposed activities 
on the D-shaped area and the Recyclery, which uses are also existing but not 
presently permitted.  The commenter should address the recommendation 
regarding regulation to the Director of Planning, Building, and Code 
Enforcement, since it does not relate to the EIR. 

 
COMMENT M.39: 3.3 BIOLOGICAL RESOURCES 
 
SCVAS analysis is based on information provided in the DEIR, in Appendix D Biological 
Resources, Appendix B to Appendix D, Nuisance Species Abatement Program, and in documents 
referenced in the DEIR and in Appendix D, an on information ammassed by thousands of birders 
around the south bay over decades and made available to SCVAS. 
 
Special-Status Wildlife Species (3.6.1.2., p.119) 
 
The DEIR states: “Several special-status wildlife species, including the California black rail, 
California least tern, and western snowy plover, may forage near the site, but are extremely unlikely 
to occur on the site itself, and would not breed close enough to the site to be disturbed by the 
proposed project.” This statement is factually wrong. California black rail, California least tern, and 
western snowy plover nest well within the daily fly range of gulls and corvids. 
 
RESPONSE M.39: The listed species do not nest on the landfill site.  The above quote from the 

Draft EIR refers to the potential for direct impacts resulting from project 
activities, meaning, destruction of such nests by landfill burial as part of the 
height expansion or other parts of on-site activities.  As described in Impact 
BIO – 13 in Section 3.6.2.3 of the Draft EIR, effects of nuisance species on 
sensitive species (such as the western snowy plover) is an indirect impact that 
may occur over a broader area than just the project site.  This distinction is 
made clear in the description of Impact BIO – 13 which states:  

 
The approval of the project would increase the landfill’s 
capacity, which would extend the useful life of the landfill 
and its availability to gulls, corvids, and other nuisance 
species as a food resource.  The proposed project would result 
in significant indirect impacts to sensitive wildlife from 
nuisance species at the landfill and Recyclery.  (Significant 
Impact)  

 
A sentence has been added to the discussion of Impact BIO – 13 to clarify 
that it is possible that gulls subsidized by South Bay landfills are adversely 
affecting California least terns and California black rails.  Refer to Section 
5.0 Revisions to the Text of the Draft EIR.  
 

COMMENT M.40: “Other special-status species may occur on or immediately adjacent to the 
project site only as uncommon to rare visitors, migrants, or transients, but they are not expected to 
breed on the site or to use the site in large numbers.  These include the American peregrine falcon, 
short-eared owl, yellow warbler, and hoary bat.”  This statement is also wrong, because these 
species do not occur ANYWHERE in large numbers.  Rodent control methods may impact short-
eared owl through secondary poisoning.  American peregrine falcon breed in the vicinity of Newby 
Island, since from an American peregrine falcon perspective, nests at Mountain View Shoreline park 
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and down town San Jose can be considered immediate vicinity to Newby Island.  And migrants 
deserve protection under the Federal Migratory Species Act. 
 
Thus, all special status species should be considered in great detail by this DEIR, not only those “for 
which suitable breeding habitat is present on or immediately adjacent to the site” including the white-
tailed kite, northern harrier, California clapper rail, burrowing owl, loggerhead shrike, San Francisco 
common yellowthroat, Alameda song sparrow, salt marsh harvest mouse, and salt marsh wandering 
shrew. 
 
RESPONSE M.40: Species that may visit the vicinity of NISL only occasionally and/or in small 

numbers are not exposed to project impacts to the extent that their 
populations would be substantially affected by project activities.  For this 
reason, as explained in the Draft EIR (page 119), impacts to those species 
were found to be less than significant.  Again, this is a discussion of direct 
(i.e., on-site) impacts. 

 
COMMENT M.41: Nuisance Avian Species Abatement (section 3.6.1.1 and 3.6.1.4): we will 
further address the Nuisance Species Abatement Program later in this letter. 
 
As described in the DEIR, “the disturbed area of the landfill, where trash is actively dumped and 
buried, attracts thousands of gulls in winter months” and “Gull numbers are substantially lower in 
summer, but thousands of California gulls, which breed in the South Bay, use the landfill throughout 
the summer.” 
 
“In June 2008, a focused effort to reduce numbers of gulls at the landfill was initiated using multiple 
abatement techniques by an abatement specialist.  The gull abatement program included a 
combination of pyrotechnics, trained falcons, propane cannons, and paintball guns implemented 
by abatement specialists.  SFBBO conducted gull surveys to monitor the program’s effectiveness in 
reducing numbers of breeding California gulls and wintering gulls using the landfill” 
 
The gull abatement program seems to have had an impact on gull presence at the landfill:  
 
“mean numbers of gulls per survey observed on the ground during the summer months, when most 
gulls using the landfill are locally breeding California gulls, declined from about 900, 1,000, and 
1,250 in June, July, and August 2007 to 250-300 during each of those months in 2008.  During the 
fall and early winter months, when several species of gulls use the landfill, mean counts of gulls on 
the ground per survey ranged from about 1,600 to 3,200 in 2007, but remained below 500 in 2008, 
after the gull abatement program was initiated.” 
 
By February 2009, NISL dismissed the abatement specialist and the landfill operator has taken over 
the abatement program. This curtailed the use of animals to deter birds from the landfill, and “the 
program no longer consists of using falcons and dogs to deter birds from the landfill.” “The 
landfill operator has hired SFBBO to monitor the success of the current program.” 
 
“The February 2009 data from SFBBO’s April 2009 Interim Report indicate that landfill operator’s 
current program (2009) is more effective than its own former (2007 and 2008) program (This would 
be the program that allowed thousands of gulls to feed at the landfill and the Recyclery), though such 
a difference is not apparent in the March data.  The DEIR neglects to compare the results of the 
NISL self-imposed program to the results of the program installed by the abatement specialist.  
The operator suggests that “In short, data from a longer timeframe would be needed to demonstrate 
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the effectiveness of the landfill operator’s current program versus the abatement specialist’s 
program.” But Data is not available in the DEIR for the effectiveness of the landfill operator’s plan. 
 

• Comment Bio 1: If data from a longer timeframe would be needed to demonstrate the 
effectiveness of the landfill operator’s current program versus the abatement specialist’s 
program, then the data should be collected and analyzed before a permit is issued. 

 
• Comment Bio 2: Please describe the components of the abatement program that is currently 

used at NISL and the Recyclery.  Please provide written guidelines for this program, 
including frequency and location of use and guidelines for the integration of the different 
components of the abatement program.  Please provide information on the methods by which 
effectiveness is analyzed and how success, or failure, is measured. 

 
• Comment Bio 3: Please identify the person who developed the abatement plan that is 

currently used at NISL and the Recyclery.  Please describe this person’s professional 
experience in developing similar abatement programs at this site and elsewhere.  Please 
provide statistics to show the success of abatement programs developed by this person in the 
past.  Please provide indicators used to evaluate the success of abatement programs 
developed by this person in the past. 

 
• Comment Bio 4: Please provide statistics for the current abatement program.  Please explain 

how the results are evaluated. Please explain who is to evaluate the results and provide this 
person’s background, professional expertise and experience in evaluating the success of 
implemented abatement programs for deterring crows and gulls. 

 
• Comment Bio 5: Please provide an up-to-date comparison of the results of the currently NISL 

self-imposed program to the results of the program that was installed by the abatement 
specialist in 2008. 

 
RESPONSE M.41: Comments Bio-1 through Bio-5 above are about the current nuisance species 

abatement control efforts being implemented at NISL.  Those efforts changed 
during preparation and circulation of the Draft EIR.  Information provided to 
the City on that program is included in this First Amendment in Section 5.0 
Revisions to the Text of the Draft EIR.   

 
Since circulation of the Draft EIR, NISL has resumed use of falcons and dogs 
to control gulls and an abatement specialist to control nuisance species.  The 
program that is in place is not, however, the program that is proposed and 
described in the EIR.  The proposed mitigation program entitled Nuisance 
Species Abatement Plan, including updated information on its elements, is 
described in detail in Appendix D of the Draft EIR, as revised in Section 5.0 
Revisions to the Text of the Draft EIR in this First Amendment.    
 
Recent monitoring (January through September 2010) by SFBBO has 
demonstrated the increased effectiveness of the current deterrence program in 
reducing the numbers of gulls at the landfill compared to the program that 
immediately preceded the current activities.  The current effort includes many 
of the specific measures described in the NSAP that was described in the 
Draft EIR – summarized in mitigation measure MM BIO – 13.1 and provided 
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in its entirety in Appendix D of the Draft EIR (see also text modifications to 
that NSAP in Section 5.0 Revisions to the Text of the Draft EIR in this 
First Amendment.)  It does not, however, include all of the elements of the 
proposed NSAP, including the same frequency of reporting, monitoring and 
oversight by the City, and it does not include all of the efforts to control all 
nuisance species. 
 
The program currently being used to control nuisance species is not the 
proposed NSAP in the EIR and not all of the details of the current efforts are 
known to the City.  It may be similar to the program proposed by the project 
applicant (see ESP Nuisance Species Abatement Plan in Appendix A of this 
First Amendment) in place of the EIR NSAP.  Section 3.6.2.3 (specifically 
page 139) of the Draft EIR includes a summary of what is known to the City 
about the currently existing nuisance species control program being 
implemented at the landfill, based on information provided by the landfill 
operator.   

 
COMMENT M.42: 

• Comment Bio 6: Please explain the circumstances under which falcons and dogs may again 
be used at the landfill. 

 
RESPONSE M.42: Falcons and dogs are currently being used at the landfill and are included as 

adaptive measures in the NSAP (as summarized in mitigation measure MM 
BIO – 13.1 and provided in its entirety in Appendix D of the Draft EIR, and 
as modified and provided in Section 5.0 Revisions to the Text of the Draft 
EIR.  Therefore, they may be incorporated into the abatement plan to be 
implemented at the landfill at any time (at the discretion of the applicant).  
Their incorporation may also be required by the Director of Planning, 
Building, and Code Enforcement as appropriate based on recommendations 
from the NSAP Oversight Committee. 

 
COMMENT M.43: 

• Comment Bio 7: Please explain the procedure followed by SFBBO.  SCVAS believes that in 
light of previous infractions and unlawful activities by NISL, SFBBO or other qualifies 
independent ornithologists must be allowed “surprise” monitoring visits at the landfill and the 
Recyclery. 

 
RESPONSE M.43: According to SFBBO’s report entitled Gull Abatement Surveys at Newby 

Island Landfill, 2007- 2008 (January 2009), the survey methodology is as 
follows: 

 
SFBBO gull surveys consisted of four complete counts per 
day of every gull at the landfill, recording gull species and age 
(immature or adult), and its location in the landfill. We 
defined three areas within the landfill: 1) the active disposal 
area, the working face where landfill personnel were actively 
working refuse; 2) the recent disposal area, the previous 
working face, which was often covered by a layer of soil; and 
3) the non-disposal area, where no refuse was being worked 
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by landfill personnel and often included roads, staging areas 
for landfill equipment, and roofs of buildings. We conducted 
four behavioral surveys per day by observing gulls in all areas 
of the landfill, and we counted the number of gulls on the 
neighboring former salt ponds, A18 and A19, once per week. 
We also conducted surveys after abatement events to 
determine the proportion of gulls in each area of the landfill 
that flew and recorded the time in which 50% of gulls 
returned to the area (< 1 min, 1 – 5 min, 5 – 10 min, or > 10 
min). Because field observers did not have prior notice of 
abatement events, these abatement response surveys were 
conducted opportunistically.  Additionally, if time permitted 
within a survey day, we attempted to count the numbers of 
gulls flying in and out of the landfill during a 10-min period. 

 
As stated in Response M.4, the Director of Planning, Building, and Code 
Enforcement may (both currently and in the future) initiate unannounced gull 
surveys in addition to the regularly scheduled gull surveys if warranted (see 
the text revisions to Appendix D of the Draft EIR in Section 5.0 Revisions to 
the Text of the Draft EIR).  

 
COMMENT M.44: “Flocking species such as European starlings, Brewer’s blackbirds, and 
brown-headed cowbirds also forage in and around the active area of the landfill. Turkey vultures, 
black-crowned night herons, and common ravens forage at the active face of the Newby Island 
Landfill as well.  Nuisance mammal species such as Norway rats, raccoons, and feral cats typically 
feed on discarded food and other waste at landfill sites, especially at night when these animals are 
most active.” 
 
“Gulls regularly forage on food waste in temporary outdoor storage “piles” at the Recyclery and 
roost on the Recyclery roof during the day, particularly in the non-breeding seasons. European 
starlings, Brewer’s blackbirds, and American crows also forage in these areas.” 
 
The analysis provided in the DEIR and appendixes ignores the impact of ravens and crows that feed 
at the landfill and the Recyclery on neighboring land uses and on other bird species.  Corvids are 
among the smartest bird species.  They have adapted well to human environments and may have a 
greater capacity to adjust to the nuisance species abatement programs being implemented at the 
landfill. 
 
Corvids depredation of Western Snowy Plover nests has been documented, and it is likely that they 
prey on other nests of shorebirds along the bay.  Corvids also prey on cavity nesters in human 
habitats.  They harass other birds and may cause reproductive failure in raptors, including the White 
Tailed Kite. 
 
The DEIR provides no information on the abundance, patterns of use or behavior of these species, 
and no specific mitigations for corvids. 
 

• Comment Bio 8: Baseline data are on corvid populations are essential in order to evaluate the 
effectiveness of nuisance species abatement programs, such as the Nuisance Species 
Abatement Program (NSAP), presented as Appendix B to Appendix D of the DEIR.  Please 
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describe population statistics for corvids at the landfill and the Recyclery.  Please provide 
information on corvids foraging behavior and their distribution at the proposed project sites. 

 
RESPONSE M.44: This comment is not factually accurate about the contents of the Draft EIR.  

Section 3.6.2.3, specifically at the bottom of page 137 and top of page 138, of 
the Draft EIR discusses how corvids forage at NISL and benefit from 
anthropogenic food at the landfill (e.g., increased reproductive success and 
population sizes), and impact sensitive species.  Corvids are included along 
with gulls and other species in the list of nuisance species that would be 
targeted by the NSAP.  Text has been added to the Draft EIR and Appendix D 
of the Draft EIR to further clarify that anthropogenic resources, including 
food at landfills, may subsidize corvid populations and that corvids are 
known to impact special-status species.  By reducing their access to food 
waste at NISL, corvid impacts on special-status species in the South Bay 
would also be reduced.  Refer to Section 5.0 Revisions to the Text of the 
Draft EIR. 

 
There are no data available for other nuisance species, such as corvids, that 
compares to SFBBO’s gull monitoring data at the project site.  Therefore, 
there is no feasible method to produce a baseline number for corvid use of the 
landfill as of the date of circulation of the NOP (i.e., baseline conditions for 
biological impacts).  Because corvids (including ravens and crows) are 
identified in the Draft EIR as nuisance species with the potential to impact 
sensitive species in the South Bay, specific monitoring requirements and 
success criteria for corvids are included in the NSAP that take into account 
the lack of data on baseline numbers of corvids.  The NSAP is included in 
Appendix D of the Draft EIR.  Also refer to text clarifications to the NSAP in 
Section 5.0 Revisions to the Text of the Draft EIR.  

 
COMMENT M.45: The analysis provided in the DEIR and appendixes ignores the impact of 
starlings and brown headed cowbirds hat feed at the landfill and the Recyclery on neighboring land 
uses and on other bird species.  Brown-headed cowbirds parasitize nests of other songbirds and may 
threaten populations of species that nest in low-land riparian ecosystems in Santa Clara County 
(Breeding Bird Atlas of Santa Clara County).  The invasive European starlings compete with native 
cavity nesting birds for nesting sites. 
 

• Comment Bio 9: Baseline data are on starling and brown headed cowbird populations are 
essential in order to evaluate the effectiveness of nuisance species abatement programs, such 
as the Nuisance Species Abatement Program (NSAP), presented as Appendix B to Appendix 
D of the DEIR.  Please describe population statistics for corvids at the landfill and the 
Recyclery.  Please provide information on corvids foraging behavior and their distribution at 
the proposed project sites. 

 
RESPONSE M.45: European starlings and brown-headed cowbirds forage in a wide variety of 

habitats and locations, including urban and agricultural habitats, in addition to 
landfills.  Based on long-term in-depth experience of their in-house 
ornithologists with the bird species of Santa Clara County, the City’s 
consulting biologists do not believe that provision of food for these species at 
NISL subsidizes a large proportion of the South Bay population, relative to 
other food sources, or that the individuals that forage at the landfill 
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necessarily have an adverse effect on sensitive Baylands species.  As a result, 
project impacts resulting from subsidies to European starlings and brown-
headed cowbirds are not considered a significant impact.  Nevertheless, 
implementation of the NSAP is expected to reduce these species’ use of the 
landfill relative to existing conditions through hazing and reduction in access 
to food waste. 

 
COMMENT M.46: 3.3.2. PROJECT ASSUMPTIONS OF SECTION 3.6.2.2. 
 
The DEIR assumes “Because of the historic presence of a sanitary landfill at this location, the long-
established landfill operations on Newby Island, and the existence of entitlements that allow the 
operation to continue, the “baseline” for the purposes of the biological impacts analysis was 
assumed to be the existing conditions – the existing landfill and Recyclery operations and their 
existing operating constraints, which includes limited capacity that would require the landfill to 
close in 2025 or before.” 
 
While this “existing conditions” assumption applies to the landfill itself, the DEIR does not specify 
the D-shaped area in the “existing condition” assumption.  SCVAS reiterates that “existing 
conditions” must not apply to any un-permitted uses at the D-shaped area or the Recyclery.  Further, 
if any such uses currently create loud noise or vibrations, these should be stopped at once, and not be 
allowed to resume. 
 

• Comment Bio 10: The flawed “existing conditions” assumption regarding the D-shaped area 
implies that some of the DEIR interpretations of impact significance are flawed, particularly 
as they apply to listed species such as the Clapper Rail and the Western Burrowing Owl.  
This is because current un-permitted uses of the D-shaped area may already disrupt Clapper 
Rail habitats (the area is within the 700ft Buffer zone), and eliminate potential Burrowing 
Owl nesting and foraging grounds. 

 
RESPONSE M.46: As described in Section 1.2 of the Draft EIR, the D-shaped area is part of the 

landfill property.  Therefore, the baseline for biological impact analysis for 
the D-shaped area is the same as what was stipulated for the landfill – 
existing conditions.  Refer to Responses M.11, M.12, and M.35 for responses 
to the above comments regarding unpermitted uses and baseline conditions, 
activities proposed on the D-shaped area and noise/vibration restrictions, and 
clapper rail habitat.  Impacts to burrowing owls and their burrows are 
discussed in Section 3.6.2.3 (starting on page 130) of the Draft EIR.  There is 
no burrowing owl habitat on or immediately adjacent to the D-shaped area 
(which was permitted and used as a green waste composting site prior to its 
current uses).  The D-shaped area contains hard-compacted soil over buried 
waste and ashes from past activities (see Response M.49 below). 

 
COMMENT M.47: The DEIR lists the following assumptions regarding Clapper Rail buffer 

zone: 
 
“The Construction & Demolition Recycling area (C&D area) and any new activities that generate 
loud noises and vibration substantially greater than existing levels will not be located within 700 feet 
of California clapper rail nesting habitat in Coyote Creek, South Coyote Slough, or associated tidal 
marsh habitats to the south, west, and north portions of the Newby Island site (see Figure 1.0-9)/” 
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• Comment Bio 11: Please enforce no existing or new activities that generate loud noises and 
vibration that take place at the buffer zone in the D-shaped area. 

 
RESPONSE M.47: Refer to Response M.35.  As explained in Response M.35, the D-shaped area 

is surrounded by habitat for the California clapper rail that is marginal, at 
best, not “prime” habitat.  The City’s consulting biologists are unaware of any 
clapper rail recorded in the marsh immediately adjacent to the D-shaped area.  
Therefore, it is not necessary to prohibit all activities that generate noise or 
vibration from occurring in the D-shaped area.  Prohibiting activities resulting 
in substantially greater noise or vibration than existing levels from occurring 
within 700 feet of clapper rail habitat (as discussed in Sections 1.4.3.14 and 
3.6.2.2 of the Draft EIR) is adequate to avoid significant impacts. 

 
COMMENT M.48: 3.3.3. SIGNIFICANCE OF DIRECT IMPACTS LISTED IN THE DEIR: 
 
“Disturbance of Landfill/Ruderal and Developed Habitats: Impact Bio- 1: The proposed 
project would not result in significant impacts to landfill/ruderal and developed habitats. (LESS 
THAN SIGNIFICANT IMPACT)” 
 

• Comment Bio12: The discussion of impacts ignores the D-shaped area.  Please discuss the 
impact of any existing and/or proposed activity on each special status species and on Coyote 
Creek and its riparian habitat. 

 
RESPONSE M.48: As described in Section 1.2 of the Draft EIR, the D-shaped area is part of the 

landfill property.  Therefore, discussions of landfill impacts include impacts 
from the D-shaped area.  Impacts to special-status species and Coyote Creek 
from the proposed project are discussed in Section 3.6.2 of the Draft EIR.  
Existing activities (i.e., the existing conditions) on the project site are 
described and discussed throughout the Draft EIR in each subsection titled 
“Setting”; however, CEQA requires the evaluation of project impacts, not the 
impacts from existing conditions/activities. 

 
COMMENT M.49: 

• Comment Bio 13: This impact statement neglects to consider the loss of the D-shaped area 
as nesting or foraging grounds for burrowing owls.  Had the D-shaped area been used as 
permitted, it would provide ruderal habitat useful to Burrowing owls.  The loss of this habitat 
is a significant impact to the burrowing owl population of Santa Clara Valley which in 2009 
numbered fewer than 40 nesting pairs.  WE CONSIDER THIS A SIGNIFICANT 
IMPACT. 

 
RESPONSE M.49: There is no known evidence or basis for this comment.  The D-shaped area 

has been used for landfilling and for uses associated with landfill operations 
for 70 to 80 years.  It was a burn dump at one point in time and contains 
buried garbage and ashes.  It is part of the existing landfill permit and plan, 
intended to receive up to 72 feet of buried waste prior to landfill closure.  The 
ground on the site has been hard compacted by equipment movements during 
the last few decades.  When biological surveys were done for the EIR 
prepared on the site in 2002, no evidence of burrowing owls was found and 
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nothing that qualified as burrowing owl habitat was identified on the then-
existing Newby Island landfill property.8 

 
At the time that 2002 EIR was prepared, the D-shaped area was in active use 
as a composting site, pursuant to then-current facility permits.  Most of the 
composting operations were subsequently moved onto the landfill, although 
wood waste processing is still occurring on the D-shaped area.  Since the area 
is part of the existing and permitted landfill operation, some of the equipment 
stored or maintained there is allowed by the landfill permit.  There are no 
conditions on the property that would encourage its use as burrowing owl 
habitat, nor is there any reason to believe that it would or could provide 
ruderal habitat. 
 
The existing conditions do include activities not allowed by any existing 
permits, but it is not possible to extrapolate what conditions would be at this 
location without those activities since they are similar in nature to activities 
that are allowed and are also present (equipment and vehicle storage and 
maintenance, for example).  Since the “default” or recommended approach 
for CEQA analyses is to use the existing conditions, that was done in the EIR. 

 
COMMENT M.50:  

• Comment Bio 14: The proposed Nuisance Species Abatement Plan includes a vegetation 
management component that calls for maintenance of taller vegetation.  “To prevent gulls 
from roosting on the landfill, all areas of the landfill that are expected to be inactive for 
extended periods (i.e., more than a month) will be managed to produce vegetation that is at 
least 10 in tall in order to preclude gulls from roosting.”  Burrowing Owls forage in 
grasslands where grasses are maintained short – less than 10 inches.  Thus, potential 
Burrowing Owl foraging grounds on landfill/ruderal habitats will be lost.  WE CONSIDER 
THIS A SIGNIFICANT IMPACT. 

 
RESPONSE M.50: It must first be noted that no burrowing owls or signs of owls were found on 

the landfill.  The comment does not state what the vegetation management 
would be a significant impact to.  The vegetation management is provided as 
an alternative adaptive measure in the NSAP (as summarized in Section 3.6.3 
MM BIO – 13.1 and provided in its entirety in Appendix D of the Draft EIR).  
Because under either current or proposed uses, any part of the landfill could 
be disturbed to the point that it does not provide habitat for burrowing owls, 
or could be allowed to develop vegetation too tall or dense to support 
burrowing owls, impacts to burrowing owl foraging habitat from allowing tall 
vegetation to grow are less than significant.  Nevertheless, a qualified 
biologist must be consulted if this measure is chosen to deter gulls from 
nesting, and text has been added to the NSAP to ensure that the qualified 
biologist(s) will take into consideration the presence and habitat requirements 
of burrowing owls when selecting vegetation management techniques (refer 
to the revised NSAP in Section 5.0 Revisions to the Text of the Draft EIR). 

 

                                                   
8 City of San José. Final Environmental Impact Report, Newby Island General Plan Amendments and Planned 
Development Rezoning. May 2002. Page 55. 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 107 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

COMMENT M.51: “Direct Impacts to California Clapper Rails” Impact BIO – 6: The proposed 
project, with no new activities that would result in substantially greater noise or vibration than 
existing activities within 700 feet of potential California clapper rail breeding habitat in Coyote 
Creek or South Coyote Slough to the south, west, and north of the project, would result in less than 
significant impacts to the California clapper rail. (LESS THAN SIGNIFICANT IMPACT). 
 
The DEIR reports that “surveys during the 1990 breeding and winter seasons revealed the presence 
of Clapper Rails occupying marshes in the Fremont Lagoons and along upper Coyote Slough.  
Breeding-season surveys in the same areas did not detect clapper rails in 1989 or 2006 immediately 
to the west and southwest of the project site.” the DEIR interprets the surveys’ results to suggest that 
“clapper rail use of the marshes surrounding the project site may be subject to considerable 
fluctuations” and continues to suggest that “Any clapper rails that currently occur in the marshes 
surrounding the project site must be habituated to ongoing landfilling activities…”.  SCVAS argues 
that the survey results are likely to be the result of Clapper Rails avoiding the marshes in the vicinity 
of landfill activities.  Indeed, the DEIR admits that landfill activities “could be impacting clapper 
rails in several ways” including “...inhibiting the occupation of suitable rail habitat…, forcing (the 
Clapper Rails) into more marginal habitat, flushing the rails and subjecting them to greater risk of 
predation, or possibly even causing rails to abandon nests.” 
 
RESPONSE M.51: There is no known evidence to support this argument that disparate results of 

clapper rail surveys conducted in 1990 verses 1989 or 2006 are the results of 
landfill activities, as the above comment infers.  

 
COMMENT M.52: The DEIR offers that “Under project conditions, new activities that result in 
substantially greater noise or vibration than existing activities will not occur within 700 feet of 
potential California clapper rail breeding habitat in Coyote Creek or South Coyote Slough to the 
south, west, and north of the project extend the useful life of the landfill” SCVAS has already 
commented on the issue of existing and new activities at the D-shaped area. 
 
RESPONSE M.52: Refer to responses provided above for each of these previous comments. 
 
COMMENT M.53: In addition, the DEIR claims that “landfill activities under project conditions 
are assumed to end in 2025, as they likely would under existing conditions.  Therefore, the project’s 
impacts to California clapper rails would not occur for a longer period of time under project 
conditions compared to existing conditions if the project was not approved.  For these reasons, any 
disturbance of California clapper rails in marshes adjacent to the project site would not exceed 
baseline levels in terms of the type and magnitude of the impacts that may occur in any given year.” 
 

• Comment Bio 15: The assumption that landfill activities would continue at the same level of 
disturbance until 2025 contradicts previous arguments.  Previously in the DEIR (p.45-56), the 
argument was made by the operator made that if the proposed project is not approved, the 
landfill could close in approximately the year 2016 or it could restrict quantities of incoming 
waste so landfill and stay open through 2025, but at diminishing level of activity.  Thus, the 
analysis is flawed.  SCVAS argues that the project’s impacts to California clapper rails WILL 
occur for a longer period of time if the project is approved, and that this poses a significant 
impact. 

 
RESPONSE M.53: The first statement quoted here from the Draft EIR is on pages 129-130 and 

says  that disturbance by the project would not exceed baseline levels in terms 
of type and magnitude of the impacts that may occur because of the 
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prohibition on any activities resulting in substantially greater noise or 
vibration (compared to baseline conditions) within 700 feet of potential 
clapper rail habitat.  Activities that currently occur within 700 feet of 
potential clapper rail habitat, and the noise and vibration currently associated 
with such activities, could continue to occur in these same areas until 2025 
whether or not the project is approved.   

 
Although a diminishing level of activity, in terms of the amount of waste 
handled per day or year, would be expected if the landfill were to remain 
open until 2025 without project approval, any clapper rails using areas within 
700 feet of the landfill would have to be habituated to truck traffic, earth-
moving equipment, and other landfill-associated activities that could occur 
through 2025 with or without approval of the project.  Note that Section 
3.6.2.4 of the Draft EIR addresses the impacts resulting from the extended 
duration of landfill activities resulting from the proposed increase in landfill 
capacity.  The text of Section 3.6.2.4 has also been revised to provide 
additional clarification and detail.  Please refer to Section 5.0 Revisions to 
the Text of the Draft EIR. 

 
COMMENT M.54: Direct Impacts to Individual Burrowing Owls and Their Burrows Impact 
BIO – 7: The proposed project would result in significant impacts to burrowing owls and their 
burrows if present on-site. (SIGNIFICANT IMPACT) 
 
Fewer than 40 pairs of Burrowing Owls nested in Santa Clara County in 2009, all of in the South San 
Francisco coastal area.  Assessments by state and local experts, as well as by the California 
Department of Fish and Game, put the population of Burrowing Owls in the Santa Clara Valley and 
Bay Area at an imminent risk of extirpation.  Thus, any impact, even on one individual Burrowing 
Owl, is significant.  
 
SCVAS agrees with the DEIR assessment that “because burrowing owl populations are declining 
throughout much of their range in the United States, and particularly within the South Bay region, 
any impacts from the proposed project that result in the injury or mortality of individual owls or 
active nests, such as excavation or grading, or project-related disturbance that results in the 
abandonment of eggs or nestlings, would be considered significant.” 
 
SCVAS also agrees with the DEIR conclusion that “Since the proposed project would extend the 
useful life of the landfill, the duration for significant impacts to burrowing owls would be greater 
under project conditions than under existing conditions if the project were not approved.” 
 
RESPONSE M.54: The above comment concurs with the analysis in the Draft EIR.  No 

environmental questions are raised; therefore, no response is required. 
 
COMMENT M.55: Indirect Impacts to Sensitive Wildlife Resulting from Landfill Support of 
Nuisance Species Impact BIO – 13: The approval of the project would increase the landfill’s 
capacity, which would extend the useful life of the landfill and its availability to gulls, corvids, and 
other nuisance species as a food resource. The proposed project would result in significant indirect 
impacts to sensitive wildlife from nuisance species at the landfill and Recyclery.  (SIGNIFICANT 
IMPACT) 
 
SCVAS agrees that Nuisance species have a significant impact on sensitive wildlife. 
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RESPONSE M.55: The above comment concurs with the analysis in the Draft EIR.  No 
environmental questions are raised; therefore, no response is required. 

 
COMMENT M.56: Discussion of Impacts Resulting from Landfill Operations Past 
2025(3.6.2.4).  This discussion is based on vague information provided by the landfill operator, and 
on the assumption that even if the proposed project was not approved, landfill activities would 
continue at the same level until 2025 and perhaps beyond.  This contradicts the argument made by 
the operator that if the proposed project is not approved, the landfill could close in approximately the 
year 2016 or it could restrict quantities of incoming waste and stay open through 2025, but at 
diminishing levels of activity (p.45-56).  The project approval increases the likelihood that the 
landfill will remain active past 2016 and past 2025. 
 

• Comment Bio 16: SCVAS argues that the analysis of impacts resulting from the extended 
functional life of Landfill Operations should start at 2016 and mitigate accordingly.  This 
means that for any landfill operations that adversely impact sensitive wildlife or natural 
ecosystems in the South San Francisco Bay Area, a reassessment of the then-current impacts 
from landfill operations should be based on a closing of operations in 2026, not 2025, and/or 
a diminishing flow of waste between 2016 and 2025. 

 
The provided analysis of the impacts of extending the life span of the landfill beyond 2025 results in 
the determination of expected Impact BIO – 14: If the landfill were to operate beyond its estimated 
closure date of 2025, the project would result in significant impacts to the California clapper rail, 
salt marsh harvest mouse, and salt marsh wandering shrew.  (Significant Impact).  Again, SCVAS 
maintains that these impacts are happening already, that NISL should mitigate for these impacts by 
the 2016 baseline for closure rather than 2025. 
 
RESPONSE M.56: The Draft EIR discussions referenced in the above comment do not contradict 

each other.  The Draft EIR discusses possible landfill closure scenarios with 
and without project approval.  Nowhere does the EIR say that even if the 
currently proposed project is not approved “landfill activities would continue 
at the same level until 2025 and perhaps beyond.”  As summarized on page 
47 of the Draft EIR:  

 
... without the approval of additional capacity, NISL could 
continue to take in the waste at the same rate as it does today 
and close in 2016 or take in waste at a lesser rate and close 
later, in 2025.  In either scenario, the total amount of waste 
taken in would be the same, but the duration in which that 
waste is received is different.  Allied Waste has stated that 
their intention would be to modify landfill operations to the 
latter scenario if the project is not approved.  Ultimately, it is 
unknown how the landfill operator will manage the waste 
stream (e.g., continue receiving waste at current rates or 
receive waste at reduced rates) if the project is not 
approved. (emphasis added) 

 
The possible closure dates of 2016 and 2025 are estimates.  As stated on page 
47 of the Draft EIR, the City does not know exactly how the landfill operator 
will manage the waste stream if the project is not approved.  Therefore, it is 
not known exactly when the landfill would close if the project is not 
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approved.  As discussed in Section 3.6.2.4 of the Draft EIR and referenced in 
the above comment, the City does not have direct control over the closure 
date of the landfill.  With or without project approval, the landfill could 
operate beyond 2025.  Project approval, however, increases the probability 
that landfill operations would continue beyond the current estimated closure 
date of 2025. 
 
For the purposes of analyzing impacts of the project, the existing baseline 
conditions include existing landfill operations until the current permitted 
capacity is reached.  Refer to Response M.53. 
 
This comment implies that a diminished flow of waste results in diminished 
impacts to biological resources.  While this could be true in some 
circumstances, it is not necessarily the case.  Landfill activities could still 
occur at any location on the landfill, either in a confined area or spread over a 
large area, and adjacent to any habitat or sensitive species, whether or not 
waste disposal is occurring at existing levels or reduced levels.  Impacts to 
biological resources on and adjacent to NISL are a function of the types of 
activities occurring and the locations of those activities (relative to sensitive 
species and habitats) more than the number of trucks visiting the landfill on a 
daily basis.  As a result, it is speculative to conclude that reducing the rate of 
waste intake would result in a substantial reduction in impacts to biological 
resources, or that increasing the rate of waste intake would necessarily result 
in a substantial increase in impacts.  However, it is not speculative to 
conclude that approval of the project would allow the landfill to operate for 
an extended period of time as a result of the proposed increase in capacity (as 
discussed above).  For this reason, Impact BIO – 14 is identified as 
significant in the Draft EIR.  Also refer to Section 5.0 Revisions to the Text 
of the Draft EIR for clarifications to Impact BIO – 14. 
 
Finally, the last statement in this comment seems to say that NISL must 
mitigate for impacts that are occurring right now.  That is not accurate – only 
impacts from the project that is ultimately approved by the City of San José 
must be mitigated.  

 
COMMENT M.57: MITIGATION AND AVOIDANCE MEASURES (3.6.3).  BURROWING 
OWLS:  Proposed mitigation for Burrowing Owls includes (MM BIO – 7.1): 
 
“Pre-activity Surveys. To avoid take of burrowing owls in violation of the MBTA, surveys for 
burrowing owls shall be completed in potential habitat in conformance with the CDFG protocol, no 
more than 30 days prior to the start of any new ground-disturbing activity (i.e., any activity that is 
not already ongoing as part of the current landfill operations) associated with the expansion of the 
landfill, such as filling or grading in previously undisturbed ruderal/grassy areas.  If no burrowing 
owls are located during these surveys, no additional action is warranted.  If these surveys detect 
burrowing owls on or within 250 feet of the site proposed for landfilling or other uses, then any 
ongoing landfill activity near an occupied owl burrow can continue as long as it does not increase in 
intensity, or encroach closer to an existing burrow, and as long as the existing burrow is not 
destroyed and owls are not in danger of being harmed.” 
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• Please identify the person who is responsible for evaluating the exact level of intensity of 
landfill activity and how distance from an occupied burrow should be kept. 

 
RESPONSE M.57: The referenced methodology requires a qualified biologist to conduct the 

surveys, measurements, etc.  Text has been added to mitigation measure MM 
BIO – 7.1 to clarify that a qualified biologist will make the above 
determination based on a review of proposed/ongoing activities in a burrow’s 
vicinity.  Refer to Section 5.0 Revisions to the Text of the Draft EIR. 

COMMENT M.58: 
• Burrowing Owls may colonize a burrow at a time that falls between the 30 days and the start 

of a landfill operation.  Due to the dire state of Burrowing Owls in the Bay Area, a 30 day 
window may prove too long.  Please explain the analysis and rational that designates a 30-
day window as an effective window for detection of Burrowing Owl nesting activity and 
avoidance of disturbance of nesting burrowing owls. 

 
RESPONSE M.58: The 30-day window is derived from the California Burrowing Owl 

Consortium’s 1993 guidelines.  Per this comment, however, this measure has 
been modified to require the survey within 15 days of the proposed activity to 
reduce the probability that an owl colonizes a burrow in the interim between 
the survey and the initiation of the activity.  Refer to Section 5.0 Revisions to 
the Text of the Draft EIR. 

 
COMMENT M.59:  The two following proposed mitigations (Buffer Zones and Relocation) have 
been used extensively at various development projects in the South San Francisco Bay area.  These 
mitigation measures have proven disastrous for Santa Clara Valley Burrowing Owls and have 
brought this population to the brink of extinction. 
 
“If activity would increase in intensity or proximity to an occupied burrow, the following measures 
shall be implemented: 
 

• Buffer Zones.  If burrowing owls are present during the breeding season (generally 1 
February to 31 August), a 250-foot buffer, within which no new project-related activity shall 
be permissible, shall be maintained between project activities and occupied burrows. Owls 
present at burrows on the site after 1 February shall be assumed to be nesting on or adjacent 
to the site unless evidence indicates otherwise. This protected area shall remain in effect until 
31 August or, based upon monitoring evidence, until the young owls are foraging 
independently”.   

 
Ecological requirements for any species include shelter (for owls: burrows) and food (for owls: prey 
species such as rodents, reptiles and insects) of good quality and in adequate quantities to allow 
successful raising of young.  Thus, protecting a nesting site by creating a buffer from disturbance 
does not suffice to protect Burrowing Owls if foraging grounds are disturbed. 
 

• When a buffer zone is established near an active nesting burrow, please provide a food source 
by sequestering and maintaining adequate foraging grounds or by supplementing food.  
Please create a plan for ensuring that nesting Burrowing Owls have good quality food in 
quantities that allow the raising of young. 
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RESPONSE M.59: The buffer zones for burrowing owls are derived from the California 
Burrowing Owl Consortium’s 1993 guidelines.  At NISL, ample burrowing 
owl foraging habitat is present on and around Newby Island.  Based on the 
scarcity of burrowing owls in the vicinity compared to the availability of 
ruderal habitat, short grassland, and high marsh that provides suitable 
foraging habitat, the City’s consulting biologists do not expect foraging 
habitat to limit burrowing owl occurrence or abundance in the NISL vicinity.  
Therefore, providing additional burrowing owl foraging habitat is not 
necessary.  The commenter’s concerns about relocation of burrowing owls is 
also discussed and responded to in Comment/Response M.60 below. 

 
COMMENT M.60: “Relocation.  If ground-disturbing activities would directly impact an 
occupied burrow, the owl(s) shall be evicted outside the nesting season to avoid impacts to the 
bird(s). No burrowing owls shall be evicted from burrows during the nesting season (1 February 
through 31 August) unless evidence indicates that nesting is not actively occurring (e.g., because the 
owls have not yet begun nesting early in the season, or because young have already fledged late in 
the season).” 
 
There is currently little information to suggest that passive exclusion of burrowing owls has any 
beneficial effect, other than the immediate avoidance of mortality.  While the species can disperse 
very significant distances, all evidence indicates that these events are relatively rare and should not 
be considered in mitigation or recovery planning. 
 
The requirements for passive relocation of owls merely allows the owls to complete a nesting season, 
but do not create local alternatives and the displaced owls are assumed to relocate to an unknown 
site.  Offsite mitigation buys land in distant counties assuming that Burrowing Owls from that 
alternative site will use the mitigation land for nesting and will establish a viable core population in 
the mitigation area.  Thus far, evidence accumulates to show that displaced owls simply disappear, 
and that mitigation banks in Northern California have not been successful at establishing viable core 
populations.  This is why SCVAS categorically opposes the use of eviction or passive mitigation.  
SCVAS argues that for relocation to succeed active relocation must be adopted and Burrowing Owls 
must be actively relocated to a protected site within Santa Clara Valley and the South San Francisco 
Bay Area.  Active relocation may involve moving individual Burrowing Owls or families to prepared 
artificial, caged burrows and tending the owls for a period of time that allows them to acclimate and 
establish site fidelity on their new grounds. 
 

• Please develop an active relocation program for burrowing owls.  The program should be 
developed by local experts in coordination with the California Department of Fish and Game.  
Please provide proper funding for this program. 

 
RESPONSE M.60: The above comment refers to mitigation measure MM BIO – 7.1 in Section 

3.6.3 (page 141-142) of the Draft EIR.  The commenter questions the 
benefit/purpose of passive relocation of burrowing owls.  As acknowledged 
by the commenter, the primary purpose and benefit of burrowing owl 
relocation is to avoid injury or mortality of individual owls.  The above 
comment also suggests active relocation of burrowing owls in place of 
passive relocation of burrowing owls.  

 
While active relocation of burrowing owls has met with some success in the 
South Bay, active relocation was forbidden and passive relocation has been 
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the only method recommended/allowed by the California Department of Fish 
and Game (CDFG) for the past decade or so.  As described in the Draft EIR, 
NISL itself is expected to provide habitat for burrowing owls, both in the 
short-term and long-term (see discussion on pages 130-131 of the Draft EIR), 
and therefore, off-site relocation would involve protection and management 
of burrowing owl habitat at the relocation site, which is not necessary to 
reduce impacts from the proposed project to less than significant levels. 

 
COMMENT M.61:  

• Santa Clara County is currently in the 4th year of a five-year Habitat Conservation Plan 
planning process. Included in this plan is the conservation strategy for Western Burrowing 
Owls.  Please describe how the proposed project is working in concert with this overall Santa 
Clara County effort. 

 
RESPONSE M.61: As stated in on page 58 of the Draft EIR, the project site is not part of a 

habitat conservation plan (which is not for all of Santa Clara County).  NISL 
is located outside of the Santa Clara Valley Habitat Plan coverage area, and 
NISL activities would not be considered covered activities under the Habitat 
Plan.  As a result, there is no nexus under CEQA or otherwise for NISL 
activities to occur in concert with the Habitat Plan.   

 
Nevertheless, the Habitat Plan, which is still in development, may include 
management of areas such as former landfills along the edge of the South Bay 
in the conservation strategy for burrowing owls.  Because the Habitat Plan is 
a 50-year project, it is possible that NISL could serve as a component of the 
Habitat Plan’s conservation strategy for burrowing owls after landfill closure, 
if the landfill is managed as burrowing owl habitat. 

 
COMMENT M.62: The proposed Nuisance Species Abatement Plan includes a vegetation 
management component that calls for maintenance of taller vegetation.  As previously explained, 
potential Burrowing Owl foraging grounds will be lost. 
 

• Please mitigate for this additional loss of Burrowing Owl foraging ground due to the 
implementation of a vegetation management program. 

 
RESPONSE M.62: Refer to Response M.50. 
 
COMMENT M.63: 

• Mitigation for disturbance to habitat is typically compensated in the range of 1:1 to 3:1 
compensation ratio.  Please explain how NISL will mitigate for the loss of habitat, onsite or 
off-site. 

 
RESPONSE M.63: The above comment is referring to mitigation for loss of burrowing owl 

habitat.  Refer to Response C.11. 
 
COMMENT M.64: NUISANCE SPECIES MANAGEMENT.  The Nuisance Species 
Abatement Plan (NSAP) is presented as Appendix B to the Biological Resources Report, Newby 
Island Landfill Expansion, Planned Development EIR (H.T. Harvey & Associates, 1 September 
2009), which is presented as Appendix D to the DEIR.  The plan is presented as an “Adaptive 
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Management” strategy that is flexible and allows for continuous monitoring and refining of nuisance 
species abatement measures. 
 
Adaptive Management Strategy: the assumptions at the base of the proposed mitigations 
 
Adaptive Management Strategy is more than trial and error.  It is an iterative process that repeatedly 
addresses three core components: identifying and testing assumptions, adaptation, and learning.  The 
NSAP encompasses the processes of adaptation and learning, yet ignores the primary component at 
the root of the adaptive management process, the identification and reiterative evaluation of 
assumptions.  Thus, the NSAP is actually a trial-and-error plan, NOT an adaptive management plan. 
The Nuisance Species Abatement Plan does not specify all the assumptions it is based on, and 
neglects to address a process of evaluating these assumptions.  
 

• As an inherent component of the adaptive management process of the NSAP, please provide 
description of ALL unstated assumptions made in the preparation of the NSAP.  Please 
describe processes and procedures for yearly evaluation of the validity of identified 
assumptions, identification of additional assumptions, reporting the results of the evaluations, 
and incorporating lessons learned into the NSAP. 

 
RESPONSE M.64: The City and the City’s consulting biologists do not agree with the 

commenter’s opinion that the NSAP is a trial and error plan.  The most 
important features of the NSAP include “Standard Measures” that are known 
to be effective at limiting nuisance species from accessing food, and that have 
already been demonstrated on the project site by the applicant to be effective 
at limiting gull access to food waste at NISL.  As summarized in mitigation 
measure MM BIO – 13.1 (pages 142-144) and provided in its entirety in 
Appendix D of the Draft EIR, the NSAP includes monitoring, success 
criteria, interpretation guidelines for monitoring data, oversight, and 
enforcement guidelines.  The NSAP requires significant contributions from 
qualified biologists, including those assigned to the NSAP Oversight 
Committee.  In addition, text has been added to the NSAP to clarify the 
success criteria and the requirements for qualified biologist input into the Plan 
(refer to Section 5.0 Revisions to the Text of the Draft EIR).   

 
COMMENT M.65: SCVAS has identified several of the many assumptions made in the adaptive 
management plan.  Some assumptions apply to the operation of NISL and the Recyclery.  Biological 
assumptions apply to various nuisance species, their impact on sensitive species, and ways to 
evaluate the impacts and the mitigations set to compensate for them.  Stating these assumptions 
exposed week logic, faulty science and as a consequence, insufficient mitigation and monitoring 
programs.   
 
ASSUMPTION 1 (Operational): “The Newby Island Sanitary Landfill and the Recyclery Planned 
Development project will allow current levels of waste handling to continue at the landfill until 
2025” 
 
Yet the landfill operator stated that if the additional capacity is not approved, and MSW flow would 
continue at current levels, then the landfill will close around 2016.  Or the landfill will restrict 
incoming MSW and remain active through 2025.  The reduced incoming material will satisfy current 
contractual obligations that the landfill operator is committed to.  
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• Please identify all of the mitigation measures that are affected by this assumption, including 
any mitigation for direct and indirect impacts on endangered species that reside at Newby 
Island or in the South San Francisco Bay Area. 

 
• Please create a process for the yearly evaluation of this assumption. 

 
RESPONSE M.65: This comment has apparently created this assumption, since it has no 

relationship to the NSAP.  The EIR has no obligation to defend the letter 
writer’s assumptions.  The project description and objectives are included in 
Sections 1.3 and 1.4 of the Draft EIR. 

 
COMMENT M.66:  

• Please provide an estimate of the consistency of waste that the landfill operator is obligated 
to receive through 2025.  Please describe ratios of waste that contains food and compare to 
current proportion of waste that contains food at the landfill. 

 
RESPONSE M.66:   The landfill is obligated to receive municipal solid waste (MSW) from several 

contract cities, including the cities of San José, Milpitas, Santa Clara, 
Cupertino, Los Altos, and Los Altos Hills (see page 5 of the DEIR).  As 
defined in the DEIR (see page 239), MSW (also referred to as mixed 
municipal waste and garbage) includes all kitchen and table food waste, and 
animal or vegetable waste that attends or results from the storage, preparation, 
cooking or handling of food stuffs (CCR, Title 27, Environmental Protection-
Division 2, Solid Waste). 

 
According to the landfill operator, the composition of MSW received at the 
landfill has generally remained relatively consistent over time, except waste 
received for disposal now contains a lower percentage of recyclable materials.  
Note that the project does not affect or control what the contract cities do 
within their jurisdictions.  Therefore, if contract cities change their collection 
services, then the composition of the waste stream may change.  In addition, 
according to the landfill operator, food waste recycling projects now being 
adopted or considered may reduce the amount of food waste going into the 
landfill for disposal.  However, the future success of such programs is 
unknown; therefore, it is not possible to estimate the extent to which these 
programs may affect the composition of future incoming waste streams. 

 
COMMENT M.67: ASSUMPTION 2 (Operational): Food will continue to be available to 
nuisance species as long as the landfill is in operation 
 
If issued, the permit for the proposed project will allow NISL and the Recyclery to make food 
available to scavengers and nuisance species well beyond 2025. 
 

• Please create a process for the yearly evaluation of this assumption. 
 

• Please explore better techniques for separating and handling food at the landfill or at the 
source point of collection.  Please indicate the process that will be used to develop a 
methodology that will progressively reduce the amount of food exposed at the landfill and the 
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Recyclery.  Please provide a projected time when food will no longer be available to 
scavengers at the site. 

 
RESPONSE M.67: Since this is also the letter writer’s assumption and not a concept that is 

proposed by the project, it is not a concept that the EIR can evaluate, and its 
exact meaning is unclear.  The subsequent sentences are also not clear, nor 
are the justification for the actions requested.  Mitigation measure MM BIO – 
13.1 requires the implementation of the NSAP, which is summarized in MM 
BIO – 13.1 and provided in its entirety in Appendix D of the Draft EIR.  The 
NSAP will reduce the extent to which the landfill subsidizes nuisance species, 
reducing impacts from those species to less than significant levels.  Please 
also refer to text clarifications to the NSAP in Section 5.0 Revisions to the 
Text of the Draft EIR of this First Amendment. 

 
COMMENT M.68: Please explain why food is not processed separately from other green waste at 
the Recyclery, why food is not being composted In-Vessel, and why In-Vessel methodology is not 
included in the mitigation measures proposed for NISL. 
 
RESPONSE M.68:   The purpose of this question is not clear, making it difficult to supply a 

relevant answer.  Food waste and green waste are processed together and 
composted together because the composting process requires that a proper 
balance of aeration and moisture, carbon and nitrogen, be maintained.  The 
most efficient way to accomplish that, and the method used at most 
composting facilities, is to mix bulking agents (frequently woody green 
waste) and other organics together, whether the process uses turned 
windrows, static pile windrows, or in-vessel systems.  Anaerobic systems 
may use a different approach. 

 
According to the landfill operator, once food waste and green waste are 
blended together, their experience has been that gulls are no longer attracted 
to the compost windrows.  For this reason, in-vessel composting of the food 
waste is not identified as a needed mitigation to deter gulls.  As discussed in 
Section 3.6.3 of the DEIR, to deter gulls and other nuisance species from the 
food waste (when it is still separate from the green waste prior to blending), 
the outdoor food processing area will be enclosed.   
 

COMMENT M.69: ASSUMPTION 3 (Operational): Landfill activities are a fixed 
background that cannot be dynamically adjusted seasonally or monthly.  The importance of this 
assumption is that it precludes the use of avian seasonal dynamics, biology and behavior to enhance 
abatement measures. For example, food could possibly be eliminated from the landfill during the 
periods that are biologically most crucial to the success of adults (pre-breeding season) and young 
gulls (immediately post fledging) California Gulls. 
 

• Please create a process for the yearly evaluation of this assumption. 
 

• Please explore changing landfill operations seasonally as a part of the adaptive management 
program. 
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RESPONSE M.69: This is also an assumption created by the letter writer that has no connection 
to the Draft EIR or the proposed project.  While there is no obligation for the 
EIR to defend assumptions that are unrelated to the project, a project 
alternative that does not allow burial of food waste at the landfill is discussed 
in Section 5.0 Revisions to the Text of the Draft EIR.   

 
As explained in that text revision, the landfill does not have the option of 
either rejecting food waste or arbitrarily expanding its composting operation.  
Additionally, this comment letter seems to assume that composting food 
waste is a problem and should be limited/changed/eliminated, but also wants 
food waste to “be eliminated from the landfill” at arbitrary intervals.   There 
is no suggestion of what should be done with substantial quantities of food 
waste generated daily in Santa Clara County. 
 
Neither seasonal variations in abundance nor species composition of nuisance 
species is as simple as suggested by this comment.  For example, deterrence 
of gull and corvid access to food waste is as important in winter as it is in 
summer, as described in the Draft EIR and NSAP.  The NSAP includes a 
process for ongoing evaluations of the effectiveness of deterrence measures 
which can then be adapted as needed. 

 
COMMENT M.70: ASSUMPTION 4: The ”baseline” number of Gulls, corvids and other 
nuisance species is acceptable, and will not affect an impact on populations of endangered 
species in the South San Francisco Area. 
 
The DEIR provides NO EVIDENCE or analysis of data to support this assumption.  Appendix D 
includes evidence of direct impacts of Gulls and corvids on various sensitive and endangered species 
within the daily fly-range of Newby Island, and clearly shows that nesting success of endangered 
species (western snowy plovers, California least tern) is jeopardized by gulls and crows.  These birds 
impact many additional nesting shorebird species in violation of the Migratory Bird Treaty Act 
(Black-necked stilt, American Avocet, Killdeer). 
 
The analysis provided in the NSAP rightly assumes that the huge number of gulls attracted and 
supported by landfills around the bay is having a significant impact on a whole suite of native 
species.  But it continues with the assumption that the smaller number of gulls that remained at the 
landfill despite the various mitigation and deterring measures is NOT also having a significant 
impact.  The DEIR offers no data or analysis to support this assumption.  This is critical, because the 
whole mitigation package seems essentially aimed at reaching and keeping those numbers. 
 
The fundamental problem with this approach is its resolution involves nested assumptions: assuming 
an impact, then assuming mitigations to offset those impacts.  We argue that for the proposed project, 
these two steps introduce too much uncertainty into the picture and may potentially result in a 
complete obliteration of nesting western snowy plovers, California least terns and possibly other 
species from the South San Francisco Bay Area, and in the reduction of biodiversity at a national 
wildlife refuge. 
 
RESPONSE M.70: The Draft EIR and the NSAP (provided in Appendix D of the Draft EIR) does 

not make the above assumption (“ASSUMPTION 4” above) and it cannot be 
determined what was the basis of this comment.  The comment, again, 
postulates the assumption and then attacks it.  Under CEQA, the 
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environmental impacts of the proposed project must be analyzed, not the 
impacts of the existing conditions/activities.  For this reason, the Draft EIR 
analyzes the impacts of the proposed project on subsidy of gull and corvid 
populations and the likely resulting effects on sensitive species, and identifies 
the mitigation required to reduce the impact to a level that is equivalent to or 
below existing conditions. 

 
The existing conditions described in the EIR include the presence of 
thousands of gulls in the South Bay.  The City’s consulting biologists and 
comments from staff of the Refuge and the San Francisco Bay Bird 
Observatory all concur that increasing numbers of gulls are resulting in 
increasing impacts to sensitive species that occupy the Refuge.  This 
comment in combination with others below argue that decreasing the number 
of gulls subsidized by the landfill would not necessarily reduce the impacts 
from the proposed project.  The comments then argue that the proposed 
mitigations, even though they would substantially reduce gull population 
below existing numbers, do not reduce impacts from the project to a less than 
significant level.   
 
It cannot be determined what impact these comments assume would not be 
reduced to less than significant.   
 
The project impact that is identified in the Draft EIR as resulting from 
subsidies of nuisance species is clearly identified in the analysis starting on 
page 135, in the subsection entitled “Indirect Impact to Sensitive Wildlife 
Resulting from Landfill Support of Nuisance Species.”  The analysis is 
summarized in the first paragraph on page 139 as “…the project would likely 
result in indirect impacts to sensitive species by either supporting larger 
populations of nuisance species or by extending the subsidy of those species 
for a longer period of time than would occur without the project.” 
 
The impact identified in this analysis is stated specifically as Impact BIO – 13 
on page 139: 
 

The approval of the project would increase the landfill’s 
capacity, which would extend the useful life of the landfill 
and its availability to gulls, corvids and other nuisance species 
as a food resource.  The proposed project would result in 
significant indirect impacts to sensitive wildlife from nuisance 
species at the landfill and Recyclery.  (Significant Impact) 

 
By reducing the size of the population of predators that is subsidized by the 
landfill, the mitigation program reduces the scope and scale of the impact, 
which can logically be assumed to reduce the degree of predation that occurs 
from those predators. 

 
COMMENT M.71: 

• There is no reason to assume that a significantly smaller number of gulls is directly correlated 
with a significantly smaller biological risk to populations of sensitive species.  Please explain 
the analysis behind this correlation.  If scientific evidence is not available, then a formal 
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study needs to be launched to test the hypothesis that a population of 250 to 500 gulls will 
have no significant impact on sensitive wildlife. 

 
RESPONSE M.71: The Draft EIR states in Section 3.6 that gulls impact sensitive species in the 

South Bay.  The question that was addressed by the Draft EIR relative to the 
project impacts is whether subsidizing more individuals of nuisance species 
over a given duration could result in increased significant impacts to sensitive 
species.  Although the individuals of a nuisance species responsible for 
predation on sensitive species cannot be identified, it is reasonable to assume 
that the more individuals of a given nuisance species there are within the 
vicinity of a sensitive species, the greater the potential for impact (e.g., due to 
predation or encroachment) will be.  For example, the number of historic 
Forster’s tern and Caspian tern nesting sites in the South Bay occupied by 
California gulls, instead of by terns, has increased as California gull 
populations have increased.  (Also refer to Response M.73 below.)  The 
question that must be answered by the EIR is not whether 250 or 500 gulls 
will impact wildlife, it is whether the impact of the proposed landfill 
expansion will attract more than 2,000 gulls or less than 2,000 gulls. 

 
COMMENT M.72: 

• Since the DEIR offers no justification to the assumption that the proposed baseline gull 
population level will no longer cause significant impacts, it is not valid to assume that the 
whole suite of mitigation measures aimed at maintaining that population level will reduce all 
impacts to a level of less than significance. 

 
CEQA analysis and the data supporting it should meet the “substantial evidence” standard.  
“Substantial evidence” includes a fact, a reasonable assumption predicated on fact or expert 
opinion supported by fact.  This means that there is enough information and reasonable 
inference from this information that a fair argument can be made to support a conclusion.  The 
DEIR establishes that gulls and other nuisance species impact populations of sensitive species, 
but it fails to provide “substantial evidence” to support the conclusion that a biologically 
significant baseline can be established any nuisance species.   
 
RESPONSE M.72: There is no requirement in CEQA to establish something called a 

“biologically sensitive baseline,” nor is it clear what that is.  As stated 
previously, CEQA defines the baseline condition for the biological analysis as 
the existing condition.  The project is responsible under CEQA for mitigating 
significant impacts that would result from implementation of the proposed 
project.  There is no requirement that the landfill operators reduce the 
abundance of nuisance species to less than baseline levels; rather they must 
ensure that those levels are not exceeded in order to avoid a significant impact 
under CEQA.   

 
COMMENT M.73: ASSUMPTION 5: Success of mitigation measures can be measured in 
numbers of gulls.  This absurd assumption follows assumption 4 due to the inherent expectation that 
the impact on sensitive species is directly correlated to the numbers of gulls that visit the landfill.   
 

• Please provide success criteria that are biologically significant in terms of each State and/or 
Federally listed species in the South San Francisco Bay Area.   
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RESPONSE M.73: Potential impacts to natural resources in the South Bay from the proposed 
expansion of NISL includes an increased number of nuisance species 
(including gulls) accessing food waste at the landfill.  There is an impact only 
because the consulting biologist found evidence that the impact of nuisance 
species on sensitive species is proportional to the abundance of the nuisance 
species.  Therefore, the mitigation in the Draft EIR focuses on controlling the 
number of individuals of nuisance species that access food waste.  The NSAP 
(summarized in mitigation measure MM BIO – 13.1 and provided in its 
entirety in Appendix D of the Draft EIR) identifies success criteria to be met 
to reduce foraging nuisance species at the landfill site relative to existing 
conditions.  Also refer to Section 5.0 Revisions to the Text of the Draft EIR 
for text clarifications to the NSAP. 

 
This comment suggests that the number of individuals of certain nuisance 
species obtaining food waste from the landfill is not a reliable metric for the 
landfill’s subsidy of nuisance species populations.  If the commenter’s 
suggestion were valid, then there would be no evidence that there would be a 
significant impact and thus no need for mitigation if the landfill were to 
support greater numbers of nuisance species or support existing numbers for a 
longer duration.  The City and the City’s consulting biologists do not believe 
that this is the case. 

 
COMMENT M.74: ASSUMPTION 6: There is no need to monitor impacted populations of 
endangered species.  This is another absurd outcome of assumptions 4 and 5.  It assumes that gull 
numbers can somehow be interpreted to evaluate the ecological wellbeing of impacted sensitive 
species, and implies that there is no need to monitor any other variable other than the number of 
gulls. 
 

• Please develop and implement monitoring programs for each species of State and/or 
Federally listed species in the South San Francisco Bay Area. 

 
RESPONSE M.74: Impacts to endangered species or other resources in the South Bay from NISL 

subsidizing nuisance species populations center on nuisance species accessing 
food waste at the landfill.  Therefore, the mitigation in the Draft EIR (see 
Section 3.6.3 of the Draft EIR) focuses on controlling the number of 
individuals of nuisance species that access food waste.  (The EIR also 
addresses other potential points of impact, such as noise and water quality.)  
Populations of sensitive species in the Refuge are monitored by the Refuge, 
who will also be consulted on the ongoing mitigation program. 

 
COMMENT M.75: ASSUMPTION 7: The impact of corvids, starlings, cowbirds and other 
nuisance avian species is negligible 
 
The analysis briefly summarizes some of the impacts of crows and ravens on Western Snowy Plovers 
and Clapper Rails, but it does not elaborate on impact of these birds on urban and parkland bird 
populations, including impacts on nesting success of cavity nesting birds and of raptors.  If success is 
measured in number of gulls, then the impact of corvids, starlings and cowbirds is assumed to 
negligible.  Yet included in the avian groups specified in the DEIR and the NSAP are flocking bird 
species such as European starlings and brown-headed cowbirds that forage in and around the active 
area of the landfill.  Brown-headed cowbirds parasitize nests of other songbirds and may threaten 
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populations of species that nest in lowland riparian ecosystems in Santa Clara County (Breeding Bird 
Atlas).  The invasive European starlings compete with native cavity nesting birds for nesting sites 
(Bob Power, Per. Observations).  
 

• Please provide a comprehensive discussion of the impact of corvids, starlings and brown 
headed cowbirds on populations of sensitive avian species in the South San Francisco Bay 
Area, including raptors. 

 
• Please provide measures of success for reducing the impact of these species on sensitive 

species. 
 
RESPONSE M.75: Corvids (American crows and common ravens) are identified as nuisance 

species in the Draft EIR (see page 135 of the Draft EIR) and the NSAP (refer 
to Appendix D of the Draft EIR and Section 5.0 Revisions to the Text of the 
Draft EIR of this First Amendment for text clarifications).  Success criteria 
mitigating impacts from corvids are outlined in the NSAP.   

 
Please refer to Response M.45 for information related to study assumptions 
about European starlings and brown-headed cowbirds. 

 
COMMENT M.76: ASSUMPTION 8: The NSAP will be effective against all Avian Nuisance 
species.  The NSAP contains no information on the effectiveness of the proposed deterrence 
methodologies and mitigations on corvid population at NISL and the Recyclery, or on other avian 
nuisance species. 
 

• Please create a process for the yearly evaluation of this assumption.   
 

• Please describe abatement methods and procedures that are specifically designed to deter 
corvid species from feeding at the landfill and the Recyclery. 

 
• Please describe abatement methods and procedures that are specifically designed to deter 

European Starlings and Brown Headed Cowbirds from feeding at the landfill and the 
Recyclery. 

 
• Please create and implement a monitoring program for all avian nuisance species at the 

landfill and the Recyclery, including crows, ravens European Starlings and Brown Headed 
Cowbirds. 

 
• Please monitor arrival of new nuisance species at the site.  If a new species is identified, 

please create a monitoring and abatement program for this species. 
 

RESPONSE M.76: Monitoring and evaluation of the NSAP success is described in the NSAP 
included in Appendix D of the Draft EIR and modified by revisions in 
Section 5.0 Revisions to the Text of the Draft EIR of this First 
Amendment.  Since this is a CEQA document, all measures are related to 
identifiable impacts from the proposed project which the City of San José is 
being asked to approve.  As outlined in the NSAP, there is substantial 
opportunity for input from qualified biologists to ensure the plan’s 
effectiveness, including oversight of the NSAP.  Standard and adaptive 
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measures are described in the NSAP, including measures to deter birds (i.e., 
“avian species” referenced in the above comment) from foraging at the 
Recyclery.  It cannot be predicted whether “new” nuisance species will arrive 
at NISL, therefore, such species are not part of the CEQA biological baseline 
or analysis.  However, the NSAP is adaptable and includes oversight from 
qualified biologists such that measures to deter landfill subsidies of “new” 
nuisance species can be identified and implemented.  Refer to Response M.45 
for response to the comment regarding European starlings and brown-headed 
cowbirds. 

 
COMMENT M.77: Responsibility for implementation and oversight of mitigation measures and 
the NSAP 
 
Mitigation measure BIO-13.1 states “Implementation and funding of the plan, including any 
consultants considered necessary and selected by the Director of Planning, Building, and Code 
Enforcement, and associated on-going City staff monitoring costs, shall be the responsibility of the 
landfill’s General Manager or Director of Infrastructure Development, while the City of San José’s 
Director of Planning, Building, and Code Enforcement shall oversee and enforce the NSAP’s 
implementation.” 
 
This statement is not clear.  Please correct us if we misunderstood.  If we read it correctly then: 
 

• Implementation of the plan is the responsibility of the landfill’s General Manager OR 
Director of Infrastructure Development 

 
RESPONSE M.77: The implementation of the NSAP is the responsibility of the landfill operator.  

The two positions identified, the landfill’s General Manager and Director of 
Infrastructure Development, were identified for the purpose of assigning 
responsibility of the NSAP implementation.  Note that in the applicant’s 
proposed NSAP (see Appendix A), the applicant identifies only the General 
Manager as being responsible for implementation of the NSAP.  

 
COMMENT M.78: 

• Oversight is the responsibility of the city of San Jose’s Director of Planning, Building, and 
Code Enforcement 

 
RESPONSE M.78: The above statement regarding the responsibility of the NSAP’s oversight is 

correct. 
 
COMMENT M.79: 

• Monitoring will be provided by “on-going City staff” 
 
RESPONSE M.79: As discussed in mitigation measure MM BIO – 13.1 of the Draft EIR (see 

page 143 of the Draft EIR and Section 5.0 Revisions to the Text of the 
Draft EIR for clarifications made to the measure as part of the First 
Amendment to the Draft EIR), monitoring shall be conducted by qualified 
biologists that are selected by the landfill operator and approved by the 
Director of Planning, Building, and Code Enforcement.  The landfill will 
provide funding for “associated on-going City staff monitoring costs” which 
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may include reviewing reports and facilitating meetings with the NSAP 
Oversight Committee (i.e., qualified biologists). 

 
COMMENT M.80: 

• The Director of Planning, Building, and Code Enforcement is responsible for deciding when 
consultants may be necessary 

 
RESPONSE M.80: Monitoring and evaluation of the NSAP will be performed by qualified 

biologists, which may be consultants, as outlined in detail in the NSAP 
included in Appendix D of the Draft EIR (also refer to Section 5.0 Revisions 
to the Text of the Draft EIR for clarifications made as part of this First 
Amendment to the Draft EIR).  The Director of Planning, Building, and Code 
Enforcement may add additional consultants at his/her discretion. 

 
COMMENT M.81: 

• Funding of the plan, including any consultants and on-going City staff monitoring costs, shall 
be the responsibility of the landfill’s General Manager or Director of Infrastructure 
Development. 

 
RESPONSE M.81: The above statement is correct. 
 
COMMENT M.82: Adaptive Management, as described by the NSAP, is an ongoing process.  
Proper implementation requires continuous monitoring and a reiterative process of adaptive learning, 
including the testing of underlying assumptions and the introduction of incremental adjustments and 
improvement.  Without engagement in this process, the NSAP is likely to fail.  The City of San 
Jose’s Director of Planning, Building, and Code Enforcement and “on-going City staff” are unlikely 
to have the specialized knowledge or the resources necessary to direct the implementation of this 
process or to effectively oversee the implementation and direct the evolution of the NSAP. 
 
SCVAS believes that oversight of the NSAP should be delegated to independent organizations that 
possess the ability and the necessary technical expertise (such as the Refuge, SFBBO or experienced 
professional consultants), so that monitoring and oversight are integrated into the adaptive 
management process in evaluating the effectiveness of the NSAP.  The missing components of the 
monitoring program - that of monitoring state and federally listed species – can also be integrated 
into the responsibilities of this outside organization.  The selected organization will have to work 
closely with NISL General Manager (or Director of Infrastructure Development) to produce training 
materials and training procedures for NISL staff. 
 
The delegation of authority should include the requirement that NISL abide by the Adaptive 
Management Program of this plan and thus examine assumptions (operational and biological) and 
promptly implement incremental adjustments, modifications and improvements. 
 
RESPONSE M.82: The Director of Planning, Building and Code Enforcement for the City of San 

José is required by the City’s Zoning Ordinance to issue the Planned 
Development Permit that would implement the PD zoning, if it is approved 
by the City Council.  The Director is therefore also responsible for ensuring 
that conditions of approval and mitigation measures that are required by the 
zoning and permits are implemented consistently.  The Director is not 
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required to do the oversight alone and may retain whatever technical 
assistance and advice is necessary.   

 
The City’s Director of Planning, Building, and Code Enforcement cannot 
delegate to an outside person or agency his legal authority or his 
responsibility to enforce the City’s permits, regulations, and laws. 
 
Revisions to the NSAP have been made such that the NSAP Oversight 
Committee includes representatives from the Refuge and a Bay-area bird 
observatory (refer to Section 5.0 Revisions to the Text of the Draft EIR).  
The Director may add other biologists to the committee at his/her discretion.   
 
Refer to Response M.74 for a response to the above comment regarding the 
monitoring of threatened or endangered species.  

 
COMMENT M.83: The San Jose Department of Planning, Building, and Code Enforcement has 
failed to enforce the mitigations that were stipulated in the 1993 Mitigated Negative Declaration 
associated with the Recyclery Permit (PDC93-032) to process green waste and wood waste.  This 
Mitigated Negative Declaration specifically prohibited the processing of food on the Recyclery site.  
Yet food has been, and still is, processed and stored in the open at the Recyclery.  SCVAS doubts 
that the San Jose Department of Planning, Building, and Code Enforcement will have the resources 
to effectively follow up and enforce the implementation of the NSAP and plethora of additional 
mitigations as required by the DEIR.  Instead, we propose that the DEIR be revised to include a 
selected oversight agency (including written confirmation that the selected agency is willing and able 
to assume oversight) and re-circulated so that government agencies and the public can provide 
additional due-diligence and comment on the qualifications of the agency selected to oversee the 
NSAP. 
 
RESPONSE M.83: Refer to Response M.82 above.  The City cannot and does not propose to 

assign enforcement authority to another agency.  The clarifications made to 
the NSAP (see Section 5.0 Revisions to the Text of the Draft EIR) do not 
warrant recirculation of the EIR under CEQA. 

 
Approval of the proposed project will have the effect of creating a single new 
regulatory environment for NISL and the Recyclery.  The existing legal 
nonconforming uses interspersed with a recent LI zoning district, an old 
Planned Development zoning district, and various PD Permits, Special Use 
Permits and multiple solid waste facility permits has resulted in a confusing 
mix of historic requirements and regulations.  The proposed project starts 
with a new Planned Development rezoning of the entire facility, including 
clearly defined programs for protecting the natural environment.  It is 
reasonable to assume that whatever misunderstandings, errors, or 
misinterpretations may have occurred in the past will be less likely with the 
new zoning in place. 
 

COMMENT M.84: The consequences of partial success, or of failure of the NSAP.  Mitigation 
Measure MM BIO-13.3 states: “If the landfill operator is not meeting the success criteria specified 
in the NSAP, the operator shall be required to manage predators and/or provide habitat at on off-
site, South Bay location(s) to benefit the sensitive species that are being adversely affected by 
nuisance species supported by the landfill.  Such sensitive species may include species associated 
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with managed ponds, such as the western snowy plover, terns, American avocets, and black-necked 
stilts, and/or species associated with tidal salt marshes, such as the California clapper rail, salt 
marsh harvest mouse, and salt marsh wandering shrew.”  This mitigation measure cannot achieve its 
goals for the following reasons: 
 

• If the landfill operator is not meeting the success criteria specified in the NSAP despite using 
all of the tools that the NSAP provides NISL with, then requiring that the operator manages 
predators if futile, and will only serve to impose delays and controversy relating to the 
effectiveness of the methodologies and procedures in use. 

 
RESPONSE M.84: The text of mitigation measure MM BIO – 13.3 has been revised to clarify 

that the NISL operator could contribute to ongoing predator management 
programs, rather than manage predators itself as an option for satisfying this 
mitigation, if it is found necessary to implement.  Refer to Section 5.0 
Revisions to the Text of the Draft EIR. 

 
COMMENT M.85: 

• If the landfill operator is not meeting the success criteria specified in the NSAP, then the 
operator should provide habitat at on off-site, South Bay location(s) to benefit the sensitive 
species that are being adversely affected by nuisance species supported by the landfill.  
However, this requirement assumes that land is available, and will continue to be available 
for mitigation, an assumption that is questionable in light of the various development 
pressures in the South Bay.  Moreover, the offsite mitigation must not expose the protected 
species to predation or displacement by nuisance species, an unlikely situation considering 
the distances gulls and crows travel on a daily basis.  Still, SCVAS believes that the landfill 
operator should act immediately to evaluate, and possibly secure, potential opportunities for 
off-site mitigation for each of the species that are State or federally listed.  This is the only 
way to ascertain that there are some safeguards, or opportunities, to keep sensitive species 
from becoming extinct should the NSAP fail to protect them. 

 
RESPONSE M.85: There is no reason to believe that all issues facing sensitive species in the 

South Bay will have been addressed by others (leaving no habitat or 
management issues to which the landfill operator could contribute), in the 
unlikely event the NSAP (MM BIO – 13.1 in Section 3.6.3 of the Draft EIR 
and as revised in Section 5.0 Revisions to the Text of the Draft EIR) is 
unsuccessful and off-site mitigation is required (MM BIO – 13.3 in Section 
3.6.3 of the Draft EIR).   

 
The City and the City’s consulting biologists believe that the NSAP will be 
successful in mitigating the impact from nuisance species to a less than 
significant level.  However, in the unlikely event that the NSAP is not fully 
successful, the landfill operator shall implement MM BIO – 13.3, which 
requires the landfill operator to contribute to one or multiple ongoing predator 
control programs and/or provide habitat at an off-site location to benefit the 
sensitive species that are being adversely affected by the nuisance species 
supported by the landfill.  It cannot be determined at this time if the 
implementation of MM BIO – 13.3 will be required and therefore, the 
sensitive species that would require off-site mitigation (if any) cannot be 
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identified.  In addition, the City cannot require the project proponent to 
purchase off-site mitigation for an impact that may not occur.  
 
If the NSAP is shown to be ineffective and other required mitigation, 
including the acquisition of suitable lands or management of predators, is not 
implemented, then the landfill will be forced to cease operations and close. 

 
COMMENT M.86: 

• MM BIO-13.3 provides no insight into resolution of partial success of the NSAP, or for the 
interpretation of success or of failure.  This is a consequence of the attempt to extrapolate the 
level of protection of sensitive species from monitoring numbers of gulls, corvids, and other 
avian and mammal predators.  For example, if eventually the baseline, and thus success, is 
measured in no more than 500 Gulls visit the landfill in a given month, what would be the 
impact of 550 gulls?  Or 551?  And if it is determined that the – is this success?  550?  551?  
And if it is determined that the NSAP failed, which impacted sensitive species are to be 
protected in offsite habitats?  How much land should be set aside for these species?  This 
vagueness highlights the shortcomings of the NSAP as a stand-alone program and 
emphasizes the importance of incorporating the monitoring of sensitive species as a part of 
the required mitigation measures.  It is thus not surprising that this mitigation measure 
concludes that “it is not possible at this time to identify the sensitive species that must be 
targeted by off-site mitigation, the type of habitat mitigation required (e.g., salt pond 
management vs. tidal marsh restoration), or the amount of mitigation required.”  For as long 
as the impact on sensitive species is not measured by the ecology of those sensitive species, it 
will not be possible to provide a biologically significant identification of the sensitive species 
that must be targeted by off-site mitigation, the type of habitat mitigation required, or the 
amount of mitigation required.   

 
RESPONSE M.86: There is every expectation that the NSAP (MM BIO – 13.1 in Section 3.6.3 of 

the Draft EIR) will be successful, especially given the success of the landfill 
operator in deterring gulls from the site in 2010 by implementing the 
measures identified in the NSAP.  For this reason, it is not anticipated that 
mitigation measure MM BIO – 13.3 in Section 3.6.3 of the Draft EIR will 
need to be implemented. 

 
Text has been added to clarify the NSAP, including the definition of failure of 
the NSAP and that the Director of Planning, Building, and Code Enforcement 
in consultation with the NSAP Oversight Committee will determine if NSAP 
implementation has failed (refer to Section 5.0 Revisions to the Text of the 
Draft EIR).  If the Director of Planning, Building, and Code Enforcement in 
consultation with the NSAP Oversight Committee determines the NSAP is 
ineffective, then MM BIO – 13.3 will be implemented.  As discussed in MM 
BIO – 13.3, qualified biologists will assist the Director of Planning, Building, 
and Code Enforcement in determining the success or failure of the NSAP, the 
sensitive species most likely to be adversely affected (based on whether the 
NSAP has been at all successful with certain nuisance species), and what off-
site mitigation is appropriate.  Mitigation pertaining to special-status species 
and their habitats can only be feasibly identified if the NSAP fails. 
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COMMENT M.87: 
• SCVAS suspects that the authors of the EIR are aware of the vagueness and futility of the 

proposed mitigation MM BIO-13.3, and that eventually, “off-site mitigation may take the 
form of a financial contribution to focused avian predator management programs being 
implemented by others in the South Bay (e.g., elimination of problem corvids at snowy plover 
breeding locations); a financial contribution to habitat restoration and management projects 
being undertaken by others in the South Bay (e.g., pond management and tidal marsh 
restoration by the CDFG at Eden Landing Ecological Preserve); acquisition and 
management/restoration of suitable pond and marsh habitat in the South Bay; or other 
measures to benefit sensitive species that are adversely affected by gulls and corvids.” 
However, the inherent problem of measuring environmental impact by counting gulls or 
crows is evident in the suggestion that “The amount of off-site mitigation, either in terms of 
the amount of a financial contribution to predator/habitat management or the acreage of 
habitat restoration/management required, will depend on the difference between nuisance 
species monitoring results and the success criteria specified by the NSAP”. 

 
CEQA requires that mitigation measures be roughly proportional to impacts.  The 
difficulty inherent to this proposed mitigation is that the mathematical formula for 
converting numbers nuisance species to acres and/or dollars has yet to be developed and 
SCVAS believes that there is no scientifically adequate translation for the conversion of 
numbers of different scavengers to a monitory value of impact on different sensitive 
species.  Certainly, the Director, or even qualified biologists, are not qualified enough to 
formulate this calculation. Acceptance of this mitigation will open the door to endless 
calculations, estimations, arguments, recalculations and delays while populations of 
sensitive species are being devoured by gulls and corvids. 

 
RESPONSE M.87: There is every expectation that implementation of the NSAP will be 

successful, and therefore implementation of MM BIO – 13.3 in Section 3.6.3 
of the Draft EIR will not be required.  Refer to Responses M.85 and M.86.  
The City’s consulting biologists do not agree with the above comment that 
the “acceptance of this mitigation will open the door to endless calculations, 
estimations, arguments, recalculations and delays while populations of 
sensitive species are being devoured by gulls and corvids” given that this 
mitigation (MM BIO – 13.3) is a contingency measure in the event MM BIO 
– 13.1, the NSAP, is less than fully effective.  Qualified biologists from the 
Refuge and a Bay-area bird observatory will be members of the NSAP 
Oversight Committee (as outlined in MM BIO – 13.1) responsible for 
reviewing annual monitoring reports and providing recommendations to the 
Director regarding any changes in success criteria, abatement measures, 
monitoring measures, or other program components that should be made.  
Determining appropriate off-site mitigation will be informed by the results of 
the NSAP monitoring (e.g., if the NSAP is successful at deterring certain 
nuisance species but not others). 

 
COMMENT M.88: This mitigation measure is vague and does not provide the level of detail 
required by CEQA and necessary for reviewers of the DEIR to be able to evaluate the likelihood that 
that it will indeed reduce impacts to a less than significant level.  
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RESPONSE M.88: MM BIO – 13.3 is not vague, it describes options for off-site mitigation and 
describes the process by which the precise mitigation will be determined.  
Since the level of success that will or will not be achieved by the NSAP is not 
yet known, and the exact species that will still need (or not need) additional 
protection cannot be foretold, no additional level of detail is possible at this 
time. 

 
COMMENT M.89: SECTION 6: CUMULATIVE IMPACTS.  The DEIR points out that NISL 
is one of several landfills in the south San Francisco Bay Area that accept food waste and that 
support nuisance species.  Gulls, corvids and other avian nuisance species are likely to utilize all of 
these sites as birds commute between them.  To resolve the cumulative of these landfills, landfill 
operators need to cooperate in reducing the amount of food available to scavengers as well as in 
coordinated abatement plans. 
 
RESPONSE M.89: The above comment is referencing the discussion in Section 6.3.2 of the Draft 

EIR, which states: 
 

The proposed project is one of several landfills in the south 
San Francisco Bay Area that accept (or until recently 
accepted) food waste and that have the potential to support 
nuisance species.  Others include the Tri-Cities Landfill 
(which closed to the public in 2007), Ox Mountain Landfill, 
Palo Alto Landfill, Kirby Canyon Landfill, and Guadalupe 
Landfill.  The provision of food to nuisance species by these 
other landfills also has the potential to affect sensitive species, 
both in the South Bay and in the nuisance birds’ staging and 
breeding areas, for reasons described in Section 3.6 of this 
EIR.  Other (non-landfill) anthropogenic food sources such as 
roadside waste, road-killed animals, open dumpsters, and feral 
cat feeding stations also contribute to cumulative effects from 
anthropogenically-subsidized nuisance species on sensitive 
species by maintaining predator and competitor populations at 
levels higher than would naturally occur.  While these 
activities have a significant cumulative effect, the contribution 
to this effect from the Newby Island Landfill project will be 
mitigated with the implementation of mitigation measure MM 
BIO – 13.1 and 13.2 in Section 3.6 of this EIR.  However, as 
discussed in Section 3.6, the approval of the project would 
extend the useful life of the landfill and therefore, could allow 
the project’s less than significant impacts to biological 
resources to occur over a longer period of time. 

 
The project can only be held responsible for mitigating the project’s 
contributions to the cumulative impacts.  The City of San José has no 
authority to require other landfill operators to cooperate.  As stated in the 
excerpt above, the project’s contribution to this cumulative impact would be 
mitigated with the implementation of the mitigation measures identified in 
Section 3.6 of the Draft EIR. 
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COMMENT M.90: SECTION 8: ALTERNATIVES TO THE PROJECT.  Reduced Gull 
Access to Food Alternative (Section 8.5.3).  The Nuisance Species Abatement Plan (NSAP) includes 
a “basket” of Standard Measures for nuisance species abatement (p. 70 – 72).  The first Standard 
Measure is, Minimization of the Working Face of the Landfill. 
 
Keeping the active face of the landfill to the minimum size necessary to allow normal land filling 
activities is a widely used to limit the availability of food to nuisance species.  However, page 229 of 
the DEIR contains the following text, “…according to Allied Waste, the working face is the smallest 
size feasible and reducing the working face would not necessarily reduce the number of gulls at the 
landfill.”  Further, the DEIR proclaims that “…the City Council will have to determine whether or 
not reducing the working face is a feasible alternative when making a decision on the project.” 
 
The discussion of Biological Impacts consistently relies on the NSAP to reduce impacts on special 
status species from nuisance species to less than significant levels.  The question of whether or not 
the reducing the working face is feasible mitigation measure should have been resolved by the DEIR, 
rather than left for the San Jose City Council’s decision. 
 
RESPONSE M.90: Minimizing the working face of the landfill is discussed in the NSAP and 

reducing the working face of the landfill is discussed in the Alternatives 
section of the Draft EIR.  The two concepts are different.  The text of the 
NSAP has been revised to make the intent of “minimizing the working face of 
the landfill” clearer (refer to Section 5.0 Revisions to the Text of the Draft 
EIR). 

 
According to Allied Waste and the City’s enforcement staff, the size of the 
working face of the landfill is kept as small as possible as part of normal 
landfill operations, which is also a requirement of the landfill’s current Solid 
Waste Facility Permit (SWFP).9  The intent of the NSAP’s measure for 
maintaining a minimum working face was to further ensure that the active 
face of the landfill where food waste is being dumped and buried should be 
kept to the minimum size necessary to allow normal landfilling activities.  
Allied Waste is in agreement with this standard measure and will continue (as 
it does now and as is required by current permits) to minimize the working 
face. 
 
Under the Reduced Gull Access to Food Alternative, reducing the working 
face of the landfill would require that the active face of the landfill where 
food waste is being dumped and buried be substantially reduced compared to 
existing conditions in order to reduce the number of foraging gulls.  The 
reduced size of the working face under this alternative could adversely affect 
normal landfilling activities, which is stated by Allied Waste as the reason 
they have not implemented this alternative (see page 229 of the Draft EIR). 
 
According to CEQA, no public agency (in this case, the City of San José) 
shall approve or carry out a project that would result in one or more 
significant environmental effects unless the public agency makes one or more 
written findings for each of those significant effects (CEQA Guidelines 

                                                   
9 Ferrier, Dennis. City of San José Department of Planning, Building and Code Enforcement. Personal 
communications. September 2009. 
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Section 15091).  It is the responsibility of the decision making body for the 
public agency to determine if specific economic, legal, social, technological, 
or other considerations make infeasible the project alternatives.  This finding 
must be supported by substantial evidence in the record.  Since the circulation 
of the Draft EIR, the project applicant has submitted to the City an 
independent report completed by Blue Ridge Services, a solid waste 
consulting firm, analyzing size of the working face of the landfill (refer to 
Appendix D of this 1st Amendment for a copy of this report).  This report, as 
well as information in the Draft EIR, may be considered by the decision 
making body, the City Council, when making a decision on the project. 

 
COMMENT M.91: There are other sections that suggest that the intention of the DSIR is to allow 
NISL to continue “business as usual”.  In the section titles “Initial Abatement Approach” (page 75, 
NSAP, Appendix B to Appendix D of the DEIR), following the description of the various standard 
and adaptive abatement practices and techniques that the plan can select to mitigate for avian 
nuisance species, the NSAP states “it is recognized that some of the abatement measures listed in this 
document may be found to be infeasible, may not be cost effective, or may not be completely 
successful at the landfill and Recyclery, even in combination with other measures.”  There is no 
description of the scenarios, or category of circumstances, under which an abatement measure should 
be found infeasible and it is unclear who is authorized to make the finding of infeasibility.  
Moreover, the DEIR does not provide a description of the process under which an abatement practice 
may be eliminated due to cost-effectiveness, and there is no clear indication of the authority that can 
make such determination or the process for oversight of such decision.  
 
RESPONSE M.91: It is evident in the discussion of impacts and mitigation throughout the Draft 

EIR, including those in Section 3.6 Biological Resources, that the purpose of 
this CEQA review is to characterize impacts anticipated from the project as it 
is proposed, as required by law.  The EIR then addresses the series of 
mitigations to reduce those impacts.  The NSAP contains success criteria that 
must be met, in order to remain in conformance with the proposed PD zoning 
and with the new PD Permit, and a review and enforcement process that will 
ensure that NSAP implementation is successful, otherwise additional 
mitigation will be required (i.e., MM BIO – 13.3).  As described in the NSAP 
(both the version circulated with the Draft EIR and the revised version 
included with this First Amendment), monitoring will be done by qualified 
biologists under the direction of the Director of Planning, Building, and Code 
Enforcement.   

 
The results of the regular monitoring will be reported to the NSAP Oversight 
Committee and the Director of Planning, Building, and Code Enforcement, 
who will determine the effectiveness of abatement measures.  The monitoring 
includes a monthly review of the success or failure of abatement measures by 
an independent biological consultant.  An annual report describing abatement 
measures and monitoring results will be completed by the biological 
consultant and presented to the Director and NSAP Oversight Committee 
each year.  The NSAP Oversight Committee will review the annual 
monitoring reports and provide recommendations regarding any changes in 
success criteria, abatement measures, monitoring measures, or other program 
components to the Director.  This input from third party professionals with 
appropriate biological expertise will be beneficial to the Director in assuring 
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that the NSAP is implemented correctly and is effective.  The information 
provided in this response about the NSAP is included in Appendix D of the 
Draft EIR.  Also refer to Section 5.0 Revisions to the Text of the Draft EIR 
for text revisions made to the NSAP as part of this First Amendment to the 
Draft EIR. 

 
COMMENT M.92: Nuisance species are attracted to NISL by food wastes present in the waste 
delivered to the landfill.  However, NISL seems unwilling to change any of its food handling 
practices or seriously address potential mitigations that would reduce the quantity of food present in 
the waste it dumps on the landfill.  The city of San Jose issued a permit to the neighboring Zanker 
Material Recycling Facility Project (PDC06-120) that allows “the acceptance, transfer offsite and 
possible future screening and sorting of green/yard waste and MSW including food waste inside the 
MRF building”.  It does not allow the processing of food outdoors.  Ultimately, making food 
unavailable to nuisance species is the only true solution to nuisance species problems.  Allied Waste 
and the City of San Jose should evaluate methods to reduce the amount of food entering the MSW 
stream as well as land filling and composting practices that eliminate the exposure of food to 
scavengers. 
 
RESPONSE M.92: There are specific changes proposed by the project which the City will 

oversee, including pre-activity surveys for burrowing owls and a rigorous 
NSAP which includes enclosing or covering the outdoor food waste 
processing area at the Recyclery.  The landfill is the receiver of the solid 
waste, not the generator.  This comment suggests that the amount of food 
present in waste landfilled at NISL be reduced.  This suggestion would 
require the City of San José to impose regulations on other cities and the 
County that dispose of wastes at NISL, which is not within the City of San 
José’s legal authority. 

 
In order to reduce the amount of food waste present in the waste delivered to 
the landfill, as suggested by the above comment, all municipalities (whose 
residents generate the food waste being transported to Newby Island Landfill) 
would need to make policy-level changes to reduce the amount of food in 
their waste stream.  Municipalities that generate the waste, rather than the 
landfill operator who receives the waste, are responsible for changing the 
makeup of the waste stream.  A number of jurisdictions in Santa Clara 
County, including the City of San José, are considering “Zero Waste” policies 
and programs.  If those programs include efforts to divert food waste from 
landfills, they can reduce the amount of food waste available on the working 
face of the landfill.  If some of that food waste is diverted to the Newby 
Island composting operation, it could increase the quantity of food waste 
currently processed outside the Recyclery and composted on top of the 
landfill.  Please note that in 2012, the City of San José will be implementing 
the Commercial Collection System Redesign.  This Redesign has a diversion 
goal of 75 percent of commercial solid waste from the landfill.  This 
Redesign of the collection system for commercial waste includes collection of 
organic material for processing at the planned Zero Waste Energy 
Development Company (ZWED) anaerobic digester.  As a result of the 
Commercial Collection System Redesign, the amount of organics from 
commercial businesses being currently landfilled should decrease. 
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The comment does not raise other environmental questions and therefore, 
does not require additional response.  The recommendation in this comment 
is acknowledged and may be considered by the City Council when making a 
decision on the project. 
 

COMMENT M.93: SUMMARY.  SCVAS review of the NISL DEIR leaves us with an 
incomplete, yet foreboding picture of the biological impacts and environmental risk that NISL poses 
to South San Francisco Bay ecosystems.  The analysis of impacts, however, is partial and very 
forgiving.  
 
NISL is looking to maintain all of its current activities at current level and to avoid any change to any 
of its practices.  The DEIR includes NO CHANGE in business practices, no true effort to reduce the 
amount of food available to scavengers or to explore alternative handling and processing methods.  
The mitigations offered for impacts to special status species rely primarily on the Nuisance Species 
Abatement Plan, but this program fails to meet CEQA standards:  
 
CEQA requires that assumptions be based on “real evidence”.  The NISL DEIR includes 
unsubstantiated assumptions that form the basis for additional assumptions that form the basis for 
mitigations.  This is a flawed process that results in the failure of the mitigation measures proposed 
by the DEIR to provide the CEQA required level of detail that is necessary to evaluate the likely 
success of these measures in reducing impacts to special status species to less than significant levels.  
The flawed assumptions also necessitate the deferral of baselines and mitigation measures to 
sometime in the future, a practice that is not allowed by CEQA rules. 
 
RESPONSE M.93: This summary of conclusions is inaccurate, as reflected in the individual 

Responses M.1 through M.93.  The Draft EIR, including the mitigation 
measures, was prepared in conformance with CEQA.  The flawed 
assumptions referred to are those of the letter writer and are not the basis of 
this EIR analysis.  The comments raised in this letter do not identify any new 
or more significant environmental impacts than were already identified in the 
Draft EIR. 
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N. RESPONSES TO COMMENTS FROM LANDFIRST CONSULTANTS, INC. 
(dated 11/4/09) 

 
COMMENT N.1: My comments are specifically focused on the need for enclosing the 
Recyclery food waste receiving and grinding area in a building.  This building will provide 
mitigation for odor and nuisance species issues at the Recyclery area that were not adequately 
mitigated in the Draft EIR for two significant vector related issues at the site: 
 

• Odor - provide a level of odor control for the food waste receiving and grinding area at the 
facility.  The need for high speed doors and a biofilter to prevent odor releases should also be 
addressed. 

• Nuisance Species Abatement - provide a superior alternative for controlling gull and other 
nuisance species.  Using high speed doors will prevent the nuisance species from entering 
and feeding at the facility, and having the area enclosed will prevent feeding during 
nonworking hours. 

 
RESPONSE N.1: The odor discussion in the Draft EIR is provided in Section 3.4 Air Quality.  

The existing condition is the baseline condition for the odor impact analysis.  
Currently, food waste is being processed on the Recyclery property.  The 
project does not specifically propose to increase the food waste processing 
although there does not appear to be any constraint in any of the existing 
permits (for the landfill, composting facility, or the Recyclery) that would 
preclude such an increase other than the reference to only 18 acres being 
intended for a compost site.  In addition, the project proposes to continue 
implementing current Odor Control Measures (OCMs) and the Odor Impact 
Minimization Plan.  If food waste processing and operations do not change 
under project conditions compared to existing conditions, the project would 
not increase odors compared to existing operations.  The project has been 
modified to restrict the future location of the composting pad to the 
westernmost area of the landfill (refer to Section 5.0 Revisions to the Text of 
the Draft EIR regarding the Initial Composting Area Line). 
 
The impacts from nuisance species at the Recyclery are discussed in Section 
3.6 Biological Resources of the Draft EIR.  The nuisance species, including 
gulls, are attracted to food waste processed at the outdoor area adjacent to the 
Recyclery building.  As identified in mitigation measure MM BIO – 13.1 in 
Section 3.6 of the Draft EIR, measures to control access to food waste by 
gulls and other nuisance species at the Recyclery will include enclosing the 
outdoor food processing area in either a building or netting (see MM BIO 13 
– 1 starting on page 142 of the Draft EIR).  The enclosure of the outdoor food 
processing area would prevent access by most nuisance species.   
 

COMMENT N.2: Preprocessing History.  The initial green waste composting permit for the 
site was issued in 1993, and allowed for preprocessing of the incoming green waste material at the 
Recyclery.  The General Development Plan for this project specifically stated that this area would not 
be used for the processing of food waste.  The negative declaration (ER93-4-15) supporting the 
project only considered the processing of green waste. 
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Subsequent CEQA documentation dealt with relocation and expansion of the compost operation and 
change of feedstock from green waste to mixed waste and not the preprocessing of the material at the 
Recyclery.  The significant feedstock change with the addition of food waste at the Recyclery has 
been acknowledged by the applicant as not being allowed by the current zoning.  This ongoing 
inclusion of foodwaste into the operation started about 7 years ago and has grown to include at least 
six different jurisdictions.  The following two collection sources account for the incoming feedstock 
change: 
 

• The addition of food waste to residential yard waste.  In some cases this allowed small 
commercial generators (that used carts) to add a yardwaste cart for food waste that would be 
picked up during residential collection. 

• Initiation of commercial food waste collection (commercial and industrial customers) 
 
Residential and commercial food waste collection programs have continued to grow to cover more 
communities, and the participation in the programs has continued to increase as the generators have 
become more comfortable with handing the material and dealing what is commonly referred to as the 
“ick” factor.  San Francisco has taken the next step and has banned food waste disposal.  Since food 
waste is one of the largest components left in the wastestream, there is no doubt its collection and 
processing will continue to grow. 
 
Air Quality Impacts 
 
Food waste related odors typically originate with the incoming ingredients, which may have been 
stored anaerobically (without oxygen) for a week or more before transport to the site.  Anaerobic 
odors include a wide range of compounds, most notable the reduced sulfur compounds, volatile fatty 
acids, aromatic compounds, amines and ammonia.  The odor potential is there for both the food 
waste and the free liquids that have separated from the food waste.  Only after the food waste 
material has been moved to an aerobic state through grinding and incorporation into the composting 
system can these odors be controlled. 
 
Bottom line - the incoming material can be odorous, and proper odor control will put the operation 
into a building where odors can be contained, and if needed, treated.  A note (3.4.2.2) is made in the 
Draft EIR that only an increase in existing emissions are considered in a project's air quality impact.  
This is not the case in this project.  The unpermitted processing of food waste at the Recyclery cannot 
make this operation exempt for CEQA consideration. 
 
RESPONSE N.2: Food waste is currently being processed at the Recyclery.  The Draft EIR 

acknowledges that this use is currently unpermitted.  However, in accordance 
with CEQA Guidelines Section 15125(a), the existing air quality (including 
odor) conditions constitute the baseline for the project’s air quality impact 
analysis.  Therefore, the processing of food waste and its affects on air quality 
are discussed as part of the existing conditions.  

 
As a point of clarification, the City of San José has required that food waste 
be separated for transport to a composting facility.  This comment is 
identifying odors that are alleged to be coming from the addition of food 
waste to a composting facility. 
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This First Amendment to the Draft EIR provides additional clarification and 
analysis of odor impacts, including more information on past problems.  See 
Section 5.0 Revisions to the Text of the Draft EIR, including proposed 
additions to Draft EIR sections 3.4.1, 3.4.1.2, 3.4.1.3, and 3.4.2.2 including 
clarifications to Impact AIR – 4 here and in the Conclusion in Section 3.4.4. 

 
COMMENT N.3: A review of odor complaint (see below) filed with the BAAQMD against the 
facility showed a significant increase in occurrences since these feedstock changes have occurred.  
While other factors may have impacted these complaints, it appears that there is a correlation 
between the acceptance of food waste and odor complaints. 
 

 
 
The current odor control plan for the facility (1996 RSD and the January 2008 "Landfill Expansion 
Odor Assessment" both stipulate that all incoming material will be preprocessing within 48 hours of 
receipt.  This is only the minimum State requirement for handling of green waste.  Processing of food 
waste requires additional odor control measures and we are recommending that this include enclosing 
the preprocessing facility at the Recyclery by putting it in a building. 
 
RESPONSE N.3: The table in this comment is said to summarize odor complaints received by 

BAAQMD associated with the “Newby Island Sanitary Landfill.”  BAAQMD 
was requested by the City’s consultant to provide records of odor complaints 
received for both the landfill and the Recyclery during the period 1993-2010.  
The table appears to only include the numbers for the Recyclery, and it 
includes both confirmed and unconfirmed complaints.  Confirmed complaints 
during the time period 1993-2009 totaled 46.  Unconfirmed complaints 
totaled 373.  One confirmed complaint was received after June 2006. 

 
During the same time period (1993-2009) a total of 63 complaints were 
received about the landfill, of which eight were confirmed. 
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COMMENT N.4: Vector Control.  The appropriate mitigation for vector control at the 
Recyclery is to enclose the organics preprocessing operation in a building.  Several factors influence 
that statement.  The "Nuisance Species Abatement Plan - Newby Island Landfill" states in the 
introduction that the project: 
 

" ....will allow for food waste to be handled at the Recyclery for composting purposes.  If 
food waste is accessible, the landfill and Recyc1ery will attract nuisance species ....  These 
nuisance species may then adversely affect sensitive wildlife species ....  through direct 
predation or competition for resources...." 

 
The mitigation recommended for the Recyclery is listed as "diligent cleaning and housekeeping" 
along with periodic perimeter trapping.  Further mitigation is also found in MM BIO-13.1 for the 
Recyclery, and specifies: 
 

"Outdoor food waste processing on the Recyclery property attracts gulls and other nuisance 
species to an area of the site where the various abatement measures ...  are not generally used 
and may be inconvenient.  Measures to control access to food waste by gulls and other 
nuisance species at this location must be implemented, including a building enclosure or 
netting." 

 
Again, to control nuisance species a building is needed.  The proposed netting is interesting, but to 
my knowledge it has never used at compost facilities.  It would not deal with the mammalian 
nuisance species or provide any odor control, the other significant issue surrounding food waste 
processing. 
 
The Newby Island facility is an integral part of the areas processing inter-structure to handle food 
waste.  Proper handling of this ever increasing food waste stream is critical to the success of this and 
other facilities that handle the Bay Area's foodwaste processing needs.  Newby Island should step-up 
and deal with existing vector issues that can only get worse as food waste processing increases.  
Please let me know if there are any questions. 
 
RESPONSE N.4: Refer to Response N.1 regarding nuisance species access to the outdoor food 

waste processing area adjacent to the Recyclery.  Refer to Responses N.1 and 
N.3 regarding odor impacts from food processing at the Recyclery.   
Supplemental information on past odor problems is included in Section 5.0 
Revisions to the Text of the Draft EIR.  The comments raised in this letter 
do not identify any new or more significant environmental impacts than were 
already identified in the Draft EIR. 
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O. RESPONSES TO COMMENTS FROM CITIZENS COMMITTEE TO COMPLETE 
THE REFUGE 
(dated 11/5/09) 

 
COMMENT O.1: In January 2008, the Citizens Committee to Complete the Refuge (CCCR) 
submitted a letter responding to the Notice of Preparation for the Newby Island Sanitary Landfill and 
the Recyclery Project, PDC07-071 (Project), hoping those comments would contribute to the 
development of a Environmental Impact Report (EIR) that will be well suited to evaluating the 
changes proposed.  We submit this letter with the same intent, this time to improve the Draft 
(DEIR) recently released. 
 
The CCCR is an organization that has committed decades to the protection of wetlands and the 
wildlife that require them for their success.  Particularly we work to protect and expand the Don 
Edwards San Francisco National Wildlife Refuge (the Refuge) just as our leadership worked with 
Congressman Edwards to establish the Refuge in 1972.  We are a 501(c) (3) nonprofit organization 
that is fully run by citizen volunteers. 
 
We respond to the project proposed in this DEIR as the operations involved pose numerous direct 
threats to the Refuge and wildlife, particularly as involves gulls but substantially also from other 
potential threats.  We believe there are satisfactory solutions and hope our comments here can help 
produce them. 
 
Project Description 
 
The project proposes approval of a Planned Development A(PD) rezoning of two of the three 
subareas of the project site: Newby Island and the subarea known as the D-shaped area.  These lands 
are jointly known as the Newby Island Sanitary Landfill (NISL) and each are currently zoned 
Multiple Residence (R-M).  Both are currently permitted for waste disposal.  Approval would create 
a uniformly zoned A/PD district, including all three of the project’s subareas.  The third subarea, The 
Recyclery, has an existing A/PD zoning designation. 
 
RESPONSE O.1: As described in Section 1.0 Description of the Proposed Project in the Draft 

EIR, the project would rezone all three of the project subareas (landfill, D-
shaped area, and the Recyclery) to a single consistent A(PD) – Planned 
Development.  Under the proposed project, the three project subareas would 
be under one zoning designation. 

 
COMMENT O.2: The project’s primary objectives describe (pgs 4-5) an intent to (A) “optimize 
the permitted footprint of the landfill for disposal capacity” and (B) “Increase the height of the 
landfill to increase its disposal capacity”.  These objectives are explicit.  When these objectives are 
considered with subsequent descriptions of planned use of the D-shaped area and possibly the 
Recyclery, they imply an unstated objective that rezoning is needed to allow these areas to gradually 
absorb major landfill support operations, some with substantial hazards, as the footprint becomes 
“optimized” to support the proposed 245’ height.  Such activity relocation would be required for the 
landfill to expand as described and therefore is the applicant’s intent under rezoning.  That intent 
demands direct environmental assessment in this DEIR. 
 

ACTION: Amend the Objectives to explicitly describe the landfill expansion role that will 
be served by the D-shaped area and the Recyclery. 
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RESPONSE O.2: Note that the “landfill” referenced in the project objectives includes the D-
shaped area (and is included in the proposed land use plan, Figure 1.0-7, of 
the Draft EIR, which spells out the proposed uses for all three areas).  This 
comment overlooks objectives C and D, both of which include support and 
recognition of the multiple recycling activities located throughout the site. 

 
The objectives stated in Section 1.3 of the Draft EIR are the objectives sought 
by the project proponent.  No additional objectives are proposed by the 
project proponent.  The Draft EIR, as required by CEQA, analyzes the 
physical impacts, both direct and indirect, of the proposed project.  The 
analysis is not constrained by the project’s objectives. 

 
COMMENT O.3: The DEIR states that the rezoning will “conform and clarify legal non-
conforming uses on NISL and will specify the allowable current and future uses of landfill property 
and at the Recyclery”(p. iv).  Subsequently, it describes certain conditional use permits (p. 8) issued 
by the City for the NISL and the Recyclery but does not present nor discuss their specific terms nor 
provide the permit documents.  The omitted discussion and documents are necessary to describe the 
baseline legal operating environment regulating the project properties.  The DEIR asserts that 
historical, nonconforming land use status entitles the landfill to operate essentially in perpetuity (as 
space allows).  To make that statement, it must then ensure that the legal analysis supports the 
assertion under all applicable City codes.  Do the City’s permits have timeframes of expiration or 
renewal?  Do the permits in some way legally alter the non-conforming status of the landfill 
operation?  With such questions (and potentially others) unanswered, the DEIR fails to define the 
legal baseline needed to correctly assess the rezoning application. 
 
Perhaps a legal baseline could also explain how the height expansion would neither “increase the 
permitted quantity of waste that can be brought to the landfill on a daily basis” (p. 1) nor materially 
change the landfill’s closure date i.e. “According to the applicant, regardless of design, landfilling 
activities are anticipated to be completed by 2025” (p. 26).  Currently, the two statements are, at 
best, inconsistent if not incongruous.   
 

ACTION: The DEIR must provide legal analysis of the current City permits and related City 
codes involving the landfill and MRF operations and establish the legal baseline against 
which the changes of rezoning can be analyzed for regulatory impact. 

 
RESPONSE O.3: A Draft EIR does not need to provide a legal analysis of permits and codes 

and there is no requirement in CEQA for a “legal baseline,” however that is 
defined.  The permits issued to the landfill and Recyclery are on file at the 
City of San José, Department of Planning, Building, and Code Enforcement 
and can be viewed during normal business hours.  The permits are also 
available on-line at: https://www.sjpermits.org/permits/permits/.  Pertinent 
information about current permits, including the area allowed for solid waste 
disposal and the maximum allowable elevation of the landfill, was disclosed 
in the Draft EIR to provide context for the project. 

 
Under CEQA, the existing environmental setting (as of the date of the 
circulation of the Notice of Preparation) normally constitutes the baseline for 

https://www.sjpermits.org/permits/permits/�
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impact analysis [CEQA Guidelines Section 15125(a)].10  What is allowed by 
permits does not by itself constitute a baseline for impact analysis.11  Using 
the permitted conditions as a baseline could understate the project’s impact.  
For example, at the time the EIR circulated, the current height of the landfill 
varied between 100 and 130 feet.  The current permitted maximum height of 
the landfill is 150 feet, and the proposed maximum height for the landfill is 
245 feet.  To analyze the visual impact of the project, the increment of 
increase from the existing landfill height (100-130 feet) to the proposed 
height (245 feet) was analyzed and visually illustrated in Figures 3.0-3 
through 3.0-8 (an increase of up to 145 feet).  If the impact analysis compared 
only the permitted height (150 feet) to the proposed height (245 feet), the 
scale of the proposed change (an increase of 95 feet) would be understated. 
 
In addition, as described in Section 1.4 Project Description of the Draft EIR, 
the project site has been used as a landfill since the 1930’s and that use 
(disposal of garbage) has been grandfathered.  In other words, the landfill and 
its permitted operations have not undergone CEQA review, since the Act was 
only adopted in 1970.  Since the landfill and its operations have not 
undergone previous environmental review for its permitted operations, there 
is no environmental basis for using the permitted conditions as the baseline 
conditions.   
 
The above referenced statements on page 1 (“The proposed rezoning would 
not … increase the permitted quantity of waste that can be brought to the 
landfill on a daily basis.”) and page 26 (“According to the applicant, 
regardless of the design, landfilling activities are anticipated to be completed 
around 2025.”) of the Draft EIR are correct.  As stated in Section 1.1 on page 
1 of the Draft EIR, the proposed project would allow the landfill to continue 
receiving waste at existing levels at least until the estimated closure date of 
2025.  Also, refer to the discussion in Section 3.0 (pages 45-47) of the Draft 
EIR for additional explanation.  Under existing permits, the landfill could 
continue to operate until 2025 or past 2025, depending on incoming waste 
volumes.  Or it could close before then.  Those three options will also be 
available to the landfill operator if the proposed height increase is approved. 
The closure date will ultimately be determined by how the landfill operator 
chooses to operate the landfill, as stated on page 47 of the Draft EIR.  
 
The comment that two statements are inconsistent is an opinion, and no 
response is possible. 

 
COMMENT O.4: Consistency with Relevant Plans and Policies.  Under Major Strategies (p. 
39), the DEIR chooses to discuss the City of San Jose’s 1994 Sustainable City Strategy but not the 
Green Vision adopted by the City Council on October 30, 2007 and before the Project NOP was 
issued.  As such, the Sustainable City Strategy discussion is inappropriate and must be replaced.  The 

                                                   
10 Note that as discussed in Section 3.0 Environmental Setting, Impacts, and Mitigation of the Draft EIR, neither the 
proposed project nor the project site can be accurately described by a snapshot in time and there are circumstances in 
which defining the baseline requires knowledge of more than one point in time (refer to complete discussion on 
pages 45-47 of the Draft EIR). 
11 Communities for a Better Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 310. 
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more recent Green Vision overlays the Sustainable City Strategy and includes intent that is both more 
specific and directly applicable to this project. 
 
The Green Vision is described at http://www.sanjoseca.gov/greenvision/. 
 

Within 15 years, the City of San José in tandem with its residents and businesses will: 
1. Create 25,000 Clean Tech jobs as the World Center of Clean Tech Innovation 
2. Reduce per capita energy use by 50 percent 
3. Receive 100 percent of our electrical power from clean renewable sources 
4. Build or retrofit 50 million square feet of green buildings 
5. Divert 100 percent of the waste from our landfill and convert waste to energy 
6. Recycle or beneficially reuse 100 percent of our wastewater (100 million gallons per day) 
7. Adopt a General Plan with measurable standards for sustainable development 
8. Ensure that 100 percent of public fleet vehicles run on alternative fuels 
9. Plant 100,000 new trees and replace 100 percent of our streetlights with smart, zero-
emission lighting 
10. Create 100 miles of interconnected trails 

 
Beginning with the lead-in statement “Within 15 years, the City of San Jose in tandem with its 
residents and businesses” and then reading down, the list includes Goal #5: “Divert 100 percent of 
the waste from our landfills and convert waste to energy.”  This goal establishes the Green Vision as 
a major strategy statement that must be discussed and applied in this DEIR. 
 
In its discussion, the DEIR must review major needs identified by the City for Goal #5 and 
represented, in part, by the following statements from the web site: “If San José and other local cities 
achieve no further waste reduction efforts over the next 15 years, solid waste landfill space in the 
region could reach capacity.”  “We want San José to become a zero waste city. Instead of sending 
712,000 tons of garbage to our landfills annually, we will work to divert 100 percent of the waste we 
generate.”  These statements describe a City strategy that is forward-looking to mature in 2022, prior 
to the proposed NISL closure date of 2025.  The Green Vision and Goal #5 must be a factor 
considered in the DEIR. 
 
It should be noted that the DEIR does include the Green Vision in the Energy discussions (p. 
187).  While its inclusion there is appropriate, its isolation in that section completely fails to include 
it in discussions of the major landfill expansion objectives that are central to rezoning request. 
 
San Jose is not the only NISL client but it can be said that similar zero waste strategies are underway 
in virtually all cities today.  Haulers that service San Jose also service other NISL city clients.  As 
these hauling firms develop waste-diversion methods with one city, those methods lead to adoption 
by other client cities.  These zero waste practices and associated timeframe goals are predictive of 
declining dependence on landfill capacity. 
 
One example is the diversion of food waste for reuse as compost or energy generation.  In the Bay 
Area both Oakland and San Francisco already have food waste diversion programs.  Additionally, 
Mike Foster of San Jose’s Integrated Waste Services, reported (personal phone conversation, October 
2009) that San Jose plans to launch several pilot residential food waste programs in late 2010 and 
already has food diversion programs operating for large food consuming businesses.  Alameda 
County estimated food waste in Oakland represented some 12% of its MSW, documenting how a 
diversion program can substantially decrease landfill demand.  (Source: 
http://oaklandfoodsystem.pbworks.com/f/OFSA_WasteRecovery.pdf) 
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ACTION: Revise Section 2.2.3.2 Major Strategies (p. 39) to San Jose’s Green Vision with 
specific discussion of Goal #5.  For clarity, the section should include the originating date for 
both strategies and the timeframes adopted with each. 

 
RESPONSE O.4: The CEQA Guidelines require a discussion of the project’s consistency with 

“applicable general plans, specific plans, and regional plans.”  This comment 
suggests that the City’s Green Vision be discussed in Section 2.2.3.2 of the 
Draft EIR instead of the City’s Sustainable City Strategy.  Section 2.2.3.2 is a 
discussion of the major strategies included in the City’s adopted General 
Plan, which includes the Sustainable City Strategy.  Therefore, the 
Sustainable City Strategy discussion is relevant and required.  The Green 
Vision is not in the General Plan. 

 
Residents and businesses generate waste, not the landfill.  The landfill 
receives the waste.  The municipalities, such as the City of San José, that 
generate waste need to make policy-level changes to achieve “zero-waste,” 
not the recipient of the waste.  The landfill operators do not have the policy 
making authority to enforce zero waste in municipalities.  Some cities 
sending waste to NISL are considering zero waste policies, but not all. 
 
In addition to its inclusion in Section 2.12.1.2 in the Draft EIR, a discussion 
of the project’s consistency with the City’s Green Vision and Zero Waste 
Strategic Plan is included in Section 5.0 Revisions to the Text of the Draft 
EIR of this First Amendment. 

 
COMMENT O.5: Environmental Setting, Impacts and Mitigation.  Basis of Impact Analysis.   
It is disconcerting to review the discussions of the project and impacts and find a de facto acceptance 
that the proposed landfill height of 245’ is necessary or justified.  The DEIR does not provide the 
calculation basis for the number.  Given the missing explanation, it is assumed that 
245’ is simply the maximum height possible for this landfill within its optimized, permitted footprint 
and with the airspace defined by slope requirements.  Such a calculation would provide the 
maximum capacity available to the applicant, given that the D-shaped area would no longer be 
permitted as a landfill. 
 
It is notable also that no other potential landfill heights are discussed nor is there any explanation as 
to why that is so.  Further, while contractual commitments are included (p. 46), their relationship to 
capacity at any height cannot be interpreted as these commitments are given in weight while landfill 
capacity is described in volume and no correlation of the two measures is provided.  Such industry 
correlations apparently are available as the applicant was able to estimate that current capacity could 
close in 2016 under a full service operating pattern.  (p. 45). 
 
Unfortunately there is no attempt to present the estimated height that might be required to sustain like 
operations until 2025.  As expressed in this table, the expansion requested is too large to be 
considered without a thorough discussion of capacity factors overall. 
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These issues are of great concern as proposal approval would give the applicant an enormous 
increase in capacity and discretionary authority to operate the landfill at whatever pace or pattern 
suits its business model, within permitted limitations of daily tonnage and traffic.  As a result, 
environmental impacts of NISL and Recyclery operations will have substantially reduced 
predictability and increased hazard potential that mitigation plans are far less likely to offset. 
 
RESPONSE O.5: The project is proposed by the landfill owner/operator.  The landfill 

operator’s objectives for the project, including the increased landfill height to 
245 feet, are listed in Section 1.3 (pages 4-5) of the Draft EIR.  As stated on 
page 4 of the Draft EIR: “The proposed height of 245 feet (NGVD29) would 
allow the landfill to continue receiving waste at the existing rate at least until 
the estimated closure date of 2025.” 

 
There are many variables and factors that influence the rate in which landfill 
capacity is used.  These variables and factors include the amount of incoming 
waste (including contracted and non-contracted) and type of waste.  As 
discussed in the Draft EIR (see footnote 1 on page iv), materials (e.g., 
residential versus commercial waste) weigh differently and it is difficult to 
accurately estimate the tons to cubic yard conversion of multiple waste 
streams.  In addition, future conditions (e.g., future contracts, future non-
contractual waste, the future economy, future composition of waste, and 
future implementation and success of waste reduction programs) cannot be 
predicted.  As stated on page iv of the Draft EIR, while the City has control 
over the maximum volume of waste received at the landfill, the City does not 
have direct control over the closure date of the landfill.  For these reasons, 
even though the applicant anticipates that estimated landfill closure would 
remain 2025 even with the approval of the project, the EIR analyzes 
indefinite landfill use as long as capacity remains at the landfill (refer to 
pages 1 and 47 of the Draft EIR). 
 
The comment also asks why other maximum landfill heights were not 
analyzed in the Draft EIR.  The purpose of the EIR is to analyze the 
environmental impacts of the project as proposed.  The project is proposing to 
increase the maximum height of the landfill to 245 feet, therefore, the EIR 
analysis focuses on impacts associated with increasing the landfill height to 
245 feet.  If the proposed landfill height was itself determined to result in a 
significant impact, a reduced height alternative may have been analyzed.  
However, increasing the landfill’s height to 245 feet was determined not to 
result in a significant environmental impact.  For this reason, a reduced 
landfill height alternative was not analyzed in the Draft EIR. 

 
COMMENT O.6: Notably, the DEIR fails to include any discussion adjusting future capacity 
with zero waste and like goals for San Jose, other contracted cities, and other known sources.  While 
the outcomes of these plans are not current, the plans themselves are current and active and, 
therefore, their impact on communities’ capacity requirements must be considered.  Using the cities’ 
strategic objectives, what changes does that make in estimated NISL capacity required by 2016 or 
2025? 
 
San Jose’s intent and changing landfill needs are highlighted in a memo to the Mayor and City 
Council (Amendment to the Agreement with International Disposal Corporation of California, Inc., 
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for Disposal of Municipal Solid Waste and Related Services) discussing the Recycle Plus Multi-
Family Recycling Service Expansion and states: 
 

For the January 2009 sample period, the expansion of the recycling diverted 76% of the 
remaining MDF garbage, raising total MDF diversion to almost 80% including single stream 
recycling. It is anticipated that this new process should reduce the disposal at Newby Island 
by approximately 55,000 tons a year. 

 
This memo also raises the question as to whether this anticipated reduction in MDF garbage been 
included in the estimated capacity longevity of the landfill. 

 
ACTION: The DEIR should include consideration of changing administrative expectations 
of San Jose and other client cities. 

 
RESPONSE O.6: It is not clear why the commenter thinks the EIR should speculate on possible 

future policies.  State law requires that garbage be collected, especially 
putrescibles.  All of the cities in this County and the County collect garbage 
and dispose of it in a landfill.  While there is no guarantee that the quantity of 
garbage delivered to NISL will remain at current levels, it is unlikely that all 
of the cities and the County will stop delivering garbage to the landfill by 
2025.  The Draft EIR identifies the available information on waste disposed, 
existing and planned capacity, and the consistency of the project with adopted 
plans.  CEQA does not require speculation about consistency with unknown 
future conditions or un-adopted programs. 

 
“Zero Waste” is a perception change.  Zero waste entails shifting 
consumption patterns, more carefully managing purchases, and maximizing 
the reuse of materials at what would otherwise be the end of their useful life.  
There is no adopted plan that identifies specifically how such a goal would 
actually be achieved for a city in California.  

 
While the City of San José has a Zero Waste Strategic Plan that identifies a 
goal of achieving zero waste by 2022, the Plan does not specifically identify 
how the City will reach this goal.  In addition, the landfill has contracts with 
other cities for future waste disposal and not one of those municipalities has 
set a date for achieving zero waste.  It is not possible to estimate the timing, 
implementation, and effectiveness of municipalities achieving zero waste. 
 
Because the landfill is under contract to receive approximately 6.2 million 
tons of waste through 2023 (refer to Table 3.0-1 on page 46 of the Draft EIR) 
and the achievement of zero waste in municipalities that contract with NISL 
is unknown, the City of San José’s and other municipalities’ goal of zero 
waste does not play a substantial role in the proposed capacity increase for 
NISL.   

 
While it is likely that current and planned programs will reduce the amount of 
waste actually delivered to the landfill, the landfill is required under contract 
to have sufficient capacity to receive committed quantities of waste from 
specific municipalities. 
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COMMENT O.7: In summary, it is evident that, for rezoning purposes, capacity is the critical 
factor that must be discussed thoroughly before approval of any new landfill height. To meet that 
need, the DEIR must provide the basis for the applicant’s 2016 closure estimate, for capacity that 
would be required for a 2025 closure trajectory and finally how each of those estimates differ in 
tonnage, airspace and estimated timeframe from the requested 245’ limit.  For credibility on all 
fronts, independent landfill industry expertise should produce this analysis. 
 

ACTION: The DEIR must justify height expansion of the existing landfill on Newby Island 
with analysis by an independent, landfill expert.  The analysis must provide comparative 
capacity scenarios for full service landfill operations at (1) current height limits, (2) for a 
closure 2025 scenario (what height would be required?) and (3) for a 245’ expansion with its 
projection of a closure timeframe.  The report must discuss the significant operations 
variables considered in these projections including the impact of emerging community and 
commercial waste-disposal trends.  In capacity estimates, MSW reduction plans of contracted 
and major non-contracted clients must be considered. 

 
RESPONSE O.7: It should be noted that the purpose of an EIR is well defined in CEQA – to 

publicly set forth a detailed description of the environmental effects of a 
project.  There is no requirement in CEQA that an EIR must “justify” a 
project or its design.  As discussed in Section 3.0 of the Draft EIR, the landfill 
operator estimates that the landfill will reach its current permitted capacity in 
the year 2016 if it continues to operate as it does today.  The landfill operator 
has also indicated that it can restrict the amount of incoming waste to 
contractual amounts only and remain open until 2025.  There is no way to 
know for certain how the landfill operator will ultimately manage the 
remaining capacity at the landfill if the project is not approved.  The impacts 
of not approving the proposed project are discussed under the No Project 
Alternative in Section 8.5.1 of the Draft EIR.   

 
The City of San José has been the enforcement authority for landfills within 
its City limits for decades.  It has been the City’s experience that predicting 
the waste stream and translating incoming tonnages to volume at the landfill 
is not a precise calculation.  In light of current economic conditions and 
rapidly changing local, regional, and national policies on waste management, 
the type of analysis described in this comment and previous comments would 
be of minimal value. 
 
The City of San José and some of the other cities in Santa Clara County have 
very aggressive waste reduction programs.  NISL and the Recyclery are 
providing a variety of services that support some of those policies.  This EIR 
identifies what activities are currently on the site (permitted and unpermitted) 
and summarizes historical information on incoming MSW and total traffic.  
While it might be possible to identify hypothetical annual levels of incoming 
waste and translate that into “significant operations variables”, the 
information would be irrelevant to what is being proposed and would not 
reflect the objectives of either the City or the landfill operator.  Solid waste 
management facilities in San José have long been in the forefront of 
introducing innovative and effective waste diversion programs and 
techniques, and implementing them.   Some of the operations currently in 
place at NISL (carpet recycling, construction and demolition debris recycling) 
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reflect private initiatives that support and deliver on San José’s Zero Waste 
and Green Vision objectives.  The original purpose of allowing food waste 
processing outside at the Recyclery was to support a pilot food waste 
composting program.  Food waste is now incorporated into the compost 
windrows, but the zoning and permits were never modified to reflect the 
segue from pilot to ongoing programs. 

 
The information requested would involve more speculation on waste 
composition and “emerging community and commercial waste-disposal 
trends,” but there is no basis given for how that information would contribute 
to an understanding of the project’s environmental effects. 
 
The approval of the proposed zoning could allow for the indefinite landfill 
use as long as capacity remains at the landfill (page 1 of the Draft EIR).  
Therefore, the EIR analyzes the impacts of landfill operations resulting from 
the extended duration of landfill operations resulting from the proposed 
landfill capacity increase.  

 
COMMENT O.8:   There is conflicting data included in the Basis of Impact Analysis discussion 
(p.45) that either needs to be accurately described or corrected. The data in question is from an Allied 
Waste statement that total MSW received in 2007 was 1,163,994.6 tons.  That number conflicts with 
Table 1.4-3 (p. 14), Annual Average Tons Per Day of Waste, where 2007 annual average tpd is 
reported as 2,208 tpd or 805,920 annual total tons of waste.  Further, the 2007 figure in Table 
1.4-3 appears in line with the prior nine years, a period when only 1998 produced annual tonnage 
greater than 900,000 tons.  The accuracy of this data is critical to the Basis discussion and capacity 
assessments.  The apparent discrepancy prevents a meaningful analysis of the project and makes the 
impact significance determination improper. 
 
ACTION: Review, clarify and/or correct the DEIR statement about 2007 annual total tonnage the 
Basis of Impact Analysis discussion (p. 45.). 
 
RESPONSE O.8:   The text of the EIR on page 45 has been revised to clarify that the total 

tonnage of waste received at NISL in 2007 was 1,163,978.  Of the 1,163,978 
tons received, 608,654 tons were MSW.  Not all tons received by the landfill 
are MSW tons intended for disposal.  NISL receives other non-MSW tonnage 
including soil, sludge, green waste, concrete, and other materials. 

 
COMMENT O.9: Land Use.  It was disappointing to find that the DEIR failed to provide 
industry comparisons as CCCR requested in its NOP response.  As the impact basis is defined by the 
conditions that exist in 2007, comparisons can be made to landfill and/or MRF operations that share 
one or more similarities in location and permitted operations such as landfill height.  Are there any 
tidal wetland landfills with comparable footprint and/or height (current or proposed)?  Are there tidal 
wetland landfills with similar impact on wetland species? Are there other landfills that have been 
stabilized to counter liquefaction? What other mitigation actions are occurring at these operations.  
Given the 280% capacity expansion requested from the 2007 basis, research of this data by an 
independent industry expert is justified. 
 
CCCR has attached a table comparing several key project description/mitigation measures from this 
DEIR to mitigation measures that were adopted for the Redwood Landfill by Marin County in 2008.  
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This comparison demonstrates the feasibility of also implementing these measures at the project site 
which would lessen the identified significant impacts of the project. 

 
ACTION: The DEIR must provide a comparative analysis of landfill and MRF operations 
that have one or more similarities inclusive of tidal wetland location, wetland species 
impacts, permitted height (current and proposed), catastrophic event vulnerability (ground 
stability, flood), historical inclusions of hazardous waste, food waste 
management/alternatives and other characteristics as deemed appropriate. To the extent 
similarly situated landfills are implementing feasible mitigation to lessen impacts relating to 
global climate change, sea level rise, protection of sensitive species and other impacts, those 
measures are also feasible for the project. 

 
RESPONSE O.9: No justification is provided about why this comment says the EIR “must” 

compare this landfill and MRF to all other landfills and MRFs that have one 
or more similarities.  Such a comparison would also have to analyze all of the 
differences for a fair and accurate comparison, and there is no reason to do 
that.  The EIR can evaluate other mitigations without such an exhaustive 
comparison that would make the document extremely long and difficult to 
read and understand. 

 
The purpose of an EIR is to analyze the environmental impacts of the 
proposed project, which is the PD rezoning of the Newby Island Sanitary 
Landfill and the Recyclery.  For this reason, the Draft EIR did not include 
analysis of other landfill or MRF operations.  However, responses to CCCR’s 
comments that were inserted in the attachment to this comment letter are 
provided in Response O.48 through O.52.   

 
As stated in Table 1.4-4 on page 26 of the Draft EIR, the currently permitted 
capacity of the landfill is 50.8 million cubic yards.  The proposed project 
would increase capacity by 15.12 million cubic yards.  Therefore, the project 
would result in a 30 percent increase from what is currently permitted.  
Compared to the existing capacity already used (42.4 million cubic yards as 
of December 2008), the proposed project would result in an approximately 
35.6 percent capacity increase.  The 280 percent number in this comment is 
not correct. 

 
COMMENT O.10: Certain “proposed activities” such as the proposed pumping of leachate from 
NISL to the Water Pollution Control Plant (WPCP) should be considered the as part of the “whole of 
the action” and the impacts and mitigation measures included in this EIR as opposed to a later 
document.  Such piecemealing in the DEIR is not acceptable under CEQA which defines “project” as 
“the whole of an action, which has a potential for resulting in either a direct physical change in the 
environment or a reasonably foreseeable indirect physical change in the environment.”  (CEQA 
Guidelines, § 15378 (a)). Thus, the term "project" is defined as the whole activity to be carried out 
CEQA prohibits piecemeal environmental review by "chopping a large project into many little ones--
each with a minimal potential impact on the environment--which cumulatively may have disastrous 
consequences."  (Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 
172 Cal. App. 3d 151, 165.) 
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Certain “proposed activities” such as the proposed pumping of leachate from NISL to the Water 
Pollution Control Plant (WPCP) should be considered the as part of the “whole of the action” and the 
impacts and mitigation measures included in this EIR as opposed to a later document.  As just one 
example, a June 2, 2009 Memorandum to the San Jose mayor and City Council of San Jose 
(Amendment to the Agreement with International Disposal Corporation [IDC] of California, Inc., for 
Disposal of Municipal Solid Waste and Related Services) states: 
 

The Administration seeks Council direction to continue negotiations with IDC and other 
parties regarding potential use of a gas pipeline to transport leachate from Newby Island for 
treatment at WPCP. The benefits of using the existing pipeline as opposed to trucking the 
materials include, but are not limited to, a lower cost to IDC with potential saving to disposal 
customers, and reduced fuel consumption and odor emissions. 

 
It is evident from the Memorandum and from the discussion in the current DEIR that use of the 
pipeline is something that can be expected to occur.  The EIR should provide information in the 
current DEIR regarding the habitat and species use in the vicinity of the pipeline, any need for 
improvements to the pipeline, any impacts to waters of the U.S. that may occur, any impacts to listed 
or sensitive species or water quality that may be anticipated, and what mitigation and contingency 
measures would be necessary to reduce the impacts to a level that is less than significant.  The EIR 
must include discussion of the anticipated impacts of the all of the proposed project components as 
well as mitigation and contingency measures that would be necessary to reduce project impacts to a 
level that is less than significant. 
 
RESPONSE O.10: The language in the above quoted memorandum discusses the “potential” use, 

not expected use, of the existing pipeline to transport leachate from the 
landfill to the WPCP.  It represents neither a proposal nor a commitment.   

 
The EIR complies with CEQA by analyzing the whole of the actual proposed 
project, including the use of the existing pipeline to convey leachate from the 
site to the Water Pollution Control Plant (WPCP).  The alignment of the 
existing pipeline is shown on Figure 1.0-8 of the Draft EIR.  Because the 
pipeline exists (i.e., it does not need to be constructed), its use to transport 
leachate would not result in significant impacts and would not impact habitat 
or species, would require no known modifications, and would not impact 
waters of the U.S.   

 
In the event the landfill operator decides to use the existing pipeline to convey 
leachate, a PD permit would be required.  At the PD permit stage, as stated in 
avoidance measure AM HAZ – 1.1 on page 177 of the Draft EIR, the project 
applicant shall complete an analysis to evaluate the pipe’s stability and 
complete any improvements identified as necessary at that point in time.  The 
analysis must provide definitive proof of the pipe’s stability to the satisfaction 
of the Director of Environmental Services.  Any disturbance to the pipe or its 
right-of-way would require additional CEQA review. 
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COMMENT O.11: An example of inappropriate deferral: 
“If the landfill were to operate beyond its estimated closure date of 2025, the project would 
result in significant impacts to the California clapper rail, salt marsh harvest mouse, and salt 
marsh wandering shrew.” (p. viii) 

 
The EIR states adverse impacts of extending the useful life of the landfill can be reduced to a level 
that is less than significant by completing a more refined assessment of the impacts to these species 
by determining (and implementing?) appropriate mitigation at that future date.  The City is 
inappropriately deferring analyses and mitigation of what it has stated would be “significant 
impacts.” Sundstrom v. County of Mendocino (1st Dist. 1988) 202 Cal. App. 3d 296 [248 Cal. 
Rptr.352] 
 

ACTION: The DEIR must be corrected to fulfill CEQA regarding the leachate pipeline and 
all “proposed” activities mentioned in the document that, as discussed above, may be in 
violation of CEQA. 
 

RESPONSE O.11: Refer to Response A.10 regarding how the biology mitigation for extending 
landfill operations as a result of the proposed landfill capacity increase will be 
crafted to provide the specific level of mitigation identified in this EIR.  
Response O.10 addresses the circumstances related to the leachate pipeline 
and why no “mitigation” is identified at this time.   

 
The Draft EIR does not defer an analysis of impacts resulting from, or 
mitigation required for, extending the duration of landfill activities resulting 
from the proposed capacity increase if the landfill were to operate beyond its 
estimated closure date of 2025.  Rather, the analysis for Impact BIO – 14 and 
mitigation measure MM BIO – 14.1 in Section 3.6 of the Draft EIR includes 
all detail that is available and feasible to provide at this time, and describes 
the process by which the precise level of impact and the precise mitigation 
required will be determined, which is allowed under CEQA [CEQA 
Guidelines Section 15126.4(a)(1)(B)].  Also refer to text clarifications to 
Impact BIO – 14 in Section 5.0 Revisions to the Text of the Draft EIR of 
this First Amendment. 

 
COMMENT O.12: Visuals and Aesthetics.  The DEIR doesn’t mention a standard problem of 
landfills i.e. the migration of waste material from the active areas of the landfill into adjacent habitats 
(plastic bags, paper, Styrofoam, etc.).  It is known that some of these end up on Refuge land, where 
their presence is a threat to wildlife and an eyesore for visitors.  The DEIR needs to discuss this issue, 
any current mitigation program dealing with its impact and/or propose a mitigation Is refuse from the 
site blown into adjacent areas and what mitigation is proposed to rectify this impact? 
 

ACTION: Amend the Visual and Aesthetics section to discuss the issue of uncontrolled 
spread of waste items into lands surrounding the project site. Any existing mitigation actions 
should be discussed and, if none exist, proposed. 

 
RESPONSE O.12: Land use impacts from windblown waste are discussed in Section 2.1 Land 

Use of the Draft EIR, specifically subsection 2.1.2.4 on page 63.  Also, refer 
to Response A.2.  
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COMMENT O.13: Transportation.   There is a significant omission in the discussion of traffic 
to/from the project site as pertains to landfill expansion versus No Project conditions. Using Allied 
Waste’s 2016 closure scenario as an example, landfill expansion is certain to sustain significant 
traffic levels well past that date into the future, traffic that would not even exist after a 2016 closure 
nor be a factor in local transportation conditions, in future timeframes that may be characterized by 
much increased traffic density. Despite the DEIR’s assertion that this impact assessment is limited to 
current condition comparisons, future traffic data is available and commonly used for planning 
purposes by municipalities and regions. Local data sources may include the City of Milpitas and the 
Association of Bay Area Governments.  The data needs to be discussed in the DEIR. 
 

ACTION: Create and discuss scenarios that demonstrate how extending operations over 
time, at full service levels to and beyond 2016, may impact traffic levels anticipated by 
municipal and regional planners. 

 
RESPONSE O.13: No planners, including ABAG, are assuming that the traffic from the landfill 

will disappear in 2016.  Project-level traffic impacts in the City of San José 
are evaluated based on the project’s estimated daily number of traffic trips 
during weekday peak hours compared to existing conditions, including traffic 
from approved projects.  As discussed in Section 1.4 Project Description of 
the Draft EIR, the project proposes to limit truck traffic volumes to existing 
volumes.  Therefore, the project would not result in a net increase in truck 
traffic, now or in the future, compared to existing conditions.   

 
Because the landfill and Recyclery are existing uses and the traffic associated 
with these uses is already on the road, traffic associated with these uses is 
already accounted for in local traffic data and volumes. 
 
As explained in Section 8.5 in the Draft EIR under the No Project Alternative, 
No Project conditions would not necessarily result in fewer traffic trips 
compared to the proposed project because a) people who currently deliver 
their non-contractual waste to NISL would need to find an alterative landfill 
(which could be located further in distance) and b) the landfill operator may 
operate a transfer station at NISL where, after capacity is reached, waste may 
still be directed to NISL but transferred from NISL to Forward Landfill in 
Manteca (see pages 226 of the Draft EIR). 
 
Also refer to Reponses F.5 and F.6. 

 
COMMENT O.14: Biological Resources.  Under Biotic Habitats (pp 113-117) the DEIR does not 
consider the adverse impacts of exotic invasive species migrating from the Project site onto adjacent 
habitats.  Areas of constant disturbance are highly attractive to invasive species. The operator must 
implement measures to control the spread of exotic invasive plant species from the Project site into 
adjacent habitats or provide adequate funding to control/prevent the spread of these species onto the 
Refuge. 

 
ACTION: The DEIR must define a plan that addresses the spread of exotic invasive species 
from the Project site to adjacent habitats. Refuge staff should advise and monitor this plan. 
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RESPONSE O.14: Actions regarding on-going soil stabilization or weed control efforts are not 
considered for this environmental review since those activities are on-going, 
have been for years, and will not change under project conditions.  Therefore, 
since there is no proposed substantial change in those project activities 
relative to existing conditions, those activities do not constitute a significant 
impact under CEQA and no associated mitigation measure (e.g., the use of 
native seeds only) can be required.  

 
However, because vegetation management is an adaptive measure in the 
Nuisance Species Abatement Plan (NSAP, including in Appendix D of the 
Draft EIR), the NSAP has been revised to include a requirement that qualified 
biologists be consulted for the use of “appropriate species” (with a preference 
for native species), and that no invasive plants be included in the species mix 
(refer to Section 5.0 Revisions to the Text of the Draft EIR).  It is not 
necessary to restrict the NISL operators, or the qualified biologists, to a 
specific seed pallette at this time.  

  
COMMENT O.15: In discussion of Landfill/Ruderal habitat, the DEIR states the landfill is 
“covered with ruderal vegetation that has been seeded to stabilize the landfill’s surface areas.” 
Further, Appendix D (p.74) “Nuisance Species Abatement Plan” states “Bare soils will be hydro-
seeded with a mixture of appropriate seed, mulch (can be obtained on-site), and fertilizer. Qualified 
biologists will be consulted to determine the appropriate species (natives preferred), timing of 
planting certain species” It is important that the seed mix must be approved by US Fish & Wildlife 
Service (FWS) and the California Department of Fish and Game (CDFG) and must be comprised of 
appropriate native species. 
 

ACTION: The DEIR must require consultation with the FWS and CDFG to identify seed 
appropriate for seeding the ruderal habitats of the Project site. 

 
RESPONSE O.15: Refer to Response O.14 above. 
 
COMMENT O.16: The section presenting Project Assumptions (p. 125) has a number of 
statements that need improvement: 
 

The discussion of Best Management Practices (BMPs) of sediment and erosion controls 
designed to prevent the translocation of sediment into adjacent wetlands does not indicate 
how often the sediment and erosion controls are inspected.  These measures must be 
inspected regularly at minimum once a week and more frequently during and after rain events 
to ensure they are functioning properly. 

 
RESPONSE O.16: The inspection sheet used by the LEA to conduct the monthly inspections 

required by the state includes the following line item:  “2820 – Drainage and 
Erosion Control.”  The report from the most recent full inspection can be seen 
here:  http://www.calrecycle.ca.gov/SVVFacilities/Directory/43-AN-
0003/Inspection/346930/.  The LEA inspectors evaluate and note any erosion 
or sedimentation that may be causing impacts. 

 
 The LEA advises that the LEA staff do not have the primary enforcement 

authority for stormwater-related controls.  The Regional Water Quality 
Control Board does have direct authority.   According to the landfill operator, 

http://www.calrecycle.ca.gov/SVVFacilities/Directory/43-AN-0003/Inspection/346930/�
http://www.calrecycle.ca.gov/SVVFacilities/Directory/43-AN-0003/Inspection/346930/�
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the Regional Water Quality Control Board and California Department of 
Resources Recycling and Recovery (CalRecycle) inspect the stormwater 
controls on an annual basis.  The landfill also has an individual NPDES 
Industrial Permit through the RWQCB and is required to implement BMPs 
and perform inspections.  According to the landfill operator, weekly self-
inspections of the landfill are completed and documented. 

 
COMMENT O.17:  

The assumption of 700’ separation of California clapper rail nesting habitat has changed and 
should be 750’ in the assumptions and in all references regarding that separation within the 
DEIR. 
 
Discussion of ongoing landfill activity states: “The Construction and Demolition Recycling 
area (C&D area) and any new activities that generate loud noises and vibration substantially 
greater than existing levels will not be located within 700 feet of California clapper rail 
nesting habitat in Coyote Creek, South Coyote Slough, or associated tidal marsh habitat” 
[emphasis added]  How will “substantially greater” noise and vibration be determined and by 
whom?  If some measurable criteria is not provided, how would this measure be enforced?  If 
no measurable means of determining whether or not an activity crosses the “substantially 
greater” threshold the determination will be made by the FWS and CDFG.  This assumption 
extends then to the BIO-6 (p.130) statement that, with the imposition of the 700-foot 
restriction, the impacts to California clapper rail will be less than significant.  Again, unless 
some criteria for identifying “substantially greater” is provided or unless the FWS or CDFG 
make this determination, the assumption cannot be made that the impacts will be lessened.  
This protective measure is unenforceable as currently written, therefore it cannot be 
determined that the impacts have been reduced to a level that is less than significant. 

 
RESPONSE O.17: A buffer of 700 feet around California clapper rail nesting habitat is standard 

and is part of the permit requirements of the U.S. Fish and Wildlife Service 
for construction-related activities for the South Bay Salt Pond Restoration 
Project, thus this distance is appropriate for the NISL project. 

 
Text has been added to the Draft EIR to clarify that a qualified acoustical 
consultant in consultation with a qualified biologist will determine whether 
new proposed activities to be located within 700 feet of clapper rail nesting 
habitat generate noise or vibration substantially greater than existing levels.  
Also, because the permitted activities listed in Table 1.4-1 are ongoing (i.e., 
part of the existing conditions), text has been added to page 125 of the Draft 
EIR to clarify that any new activities determined by the Director of Planning, 
Building, and Code Enforcement to not be listed in Table 1.4-1 may require 
subsequent environmental review and permits.  Refer to Section 5.0 
Revisions to the Text of the Draft EIR.  Note that Table 1.4-1 in the Draft 
EIR is included in the proposed PD Zoning. 

 
COMMENT O.18: 

The discussion of composting operations and hazardous materials are potentially inadequate 
as regards Biological Resources and must take into consideration hydrology issues as 
described elsewhere in these comments.  Further, transport of leachate, condensate, or other 
waters to the WPCP through existing pipelines has not been adequately described in this 
DEIR.  Details regarding the habitat surrounding the pipeline, impacts of any 
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“improvements” to the pipeline, mitigation measures for impacts, and contingency measures 
in the event of an emergency are deferred until some unspecified time in the future.  This 
deferral does not comply with the requirements of CEQA. 
 
ACTIONS (Project Assumptions): The Biological Resources MMRP must require that 
sediment and erosion controls are inspected at least weekly and more frequently during and 
after rain events to ensure they are functioning properly.  Correct California clapper rail 
nesting habitat separation to 750’ (and apply to all affected DEIR text).  The DEIR shall 
replace “substantially greater than existing levels” in reference to noise impact on the 
California clapper rail with an enforceable, specific measure as determined in consultation 
with the FWS or CDFG.  This change will extend to correction of BIO-6 for the same 
purpose.  Correct assumptions on composting, hazardous materials and leachate transport per 
concerns raised in comments included regarding hydrology and land use 

 
RESPONSE O.18: Leachate is not a hazardous material in any regulatory definition.  Refer to 

Responses O.10, O.14, O.16, and O.17 above.  Text has been added to the 
Draft EIR to clarify that a qualified acoustical consultant in consultation with 
a qualified biologist will determine whether a new activity is expected to 
generate loud noise and/or vibrations at a level greater than existing levels 
(refer to Section 5.0 Revisions to the Text of the Draft EIR).  This 
comment suggests edits (such as 700 feet to 750 feet) that are declined as 
incorrect.  The source of the information, Appendix D of the Draft EIR (as 
revised), explains the justification for the information used in the Draft EIR. 

 
COMMENT O.19: The DEIR proposes no mitigation for lost habitat for burrowing owls should 
they nest on the site and need to be relocated. (p. 130, MM BIO-7.1) The Burrowing Owl Survey 
Protocol and Mitigation Guidelines prepared by the California Burrowing Owl Consortium 
recommends if the project will reduce suitable habitat on-site, off-site habitat with suitable burrowing 
owl habitat should be provided at a replacement ratio of: 1) replacement of occupied habitat with 
occupied habitat 1.5 times 6.5 (9.75) acres per pair or single bird, 2) replacement of occupied habitat 
with habitat contiguous to currently occupied habitat 2 time 6.5 (13.0) acres per pair or single bird, or 
3) replacement of occupied habitat with suitable unoccupied habitat 3 times 6.5 (19.5) acres per pair 
or single bird. 
 
The determination of whether landfill activity may continue in proximity to occupied burrowing owl 
burrows or eviction of burrowing owl from an occupied burrow must only be made by the FWS or 
CDFG. 
The EIR states (p.130) “the project would not cause the permanent loss of habitat for this species, 
since the landfill would eventually be revegetated when landfilling activities cease.” 
However, this would not be true if the ground squirrels are prevented from inhabiting the site to 
protect the integrity of the final landfill cover. 
 

ACTION: Burrowing owl requirements and mitigation for lost habitat needs to be corrected 
on p. 130 and in MM BIO-7.1 per the “Burrowing Owl Survey Protocol and Mitigation 
Guidelines” of the California Burrowing Owl Consortium as described in comments above. 
MM BIO-7.1 must require FWS or CDFG determination of whether or not landfill activity 
proximal to an occupied burrow can continue. 
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RESPONSE O.19: The City’s consulting biologists do not agree with the above comment that 
additional burrowing owl habitat needs to be provided as mitigation under 
CEQA since the overall amount of potential burrowing owl habitat available 
on the site would be relatively consistent during the project’s ongoing 
landfilling operations.  New landfilling activities would occur in a phased 
manner (i.e., focusing on only a fraction of the landfill at any given time 
rather than being distributed throughout the entire site).  Therefore, during 
and following completion of the project, the site will provide extensive 
habitat for burrowing owls. 
If a burrowing owl nests near an existing landfill activity, there is no 
requirement that the landfill must move or downsize the activity.  It cannot 
disturb or harass the birds, who would presumably already be acclimated to 
the existing operations. 
 
If current landfill activities prevent squirrels from occupying the project site, 
those activities are not classified as significant impacts under CEQA because 
they are part of the existing condition – which is the baseline condition for 
determining biological impacts in this EIR.  

 
COMMENT O.20: The discussion about Colonial Nesting Waterbirds describes a site that 
previously has hosted a breeding colony of herons and egrets but mentions no survey of the site to 
assess its current status. 
 

ACTION: The former heron and egret colonial nesting site on Coyote Creek must be 
surveyed to determine its current status. 

 
RESPONSE O.20: Text has been added to Section 3.6.1.1 the Draft EIR to clarify that the colony 

is presumed to still be present at that location, although the current size of the 
colony is unknown since it is difficult to survey (i.e., the colony is difficult to 
see except from Coyote Slough).  Refer to Section 5.0 Revisions to the Text 
of the Draft EIR. 

 
COMMENT O.21: Generally the Biological Resources mitigation measures, as proposed, are 
largely inadequate especially as the criteria for triggering mitigation measures are not measurable and 
do not include FWS or CDFG oversight and approval. 
 
All proposed monitoring reports must be submitted to the FWS and CDFG for their review on a 
scheduled basis. If mitigation is required to off-set adverse impacts to listed or sensitive species, the 
mitigation ratios, type of mitigation selected, location of mitigation and like factors will be approved 
by the FWS and CDFG prior to implementation. 
 
Mitigation ratios cannot be predetermined and the amount of mitigation required will depend upon 
the extent of impacts to wetlands, waters, listed or sensitive species, the type of mitigation proposed 
(e.g. creation, restoration, preservation, in-lieu fee, etc.) and the likelihood of success. 
A 1:1 mitigation ratio should be the minimum amount of mitigation proposed. 
 
Double-dipping of mitigation is not appropriate.  For example, if adverse impacts to both 
California clapper rail and salt marsh harvest mouse should occur that require mitigation a simple 1:1 
mitigation ratio for tidal marsh habitat would be inadequate.  The project proponent must provide 
mitigation for each species (or wetlands, or waters) adversely impacted by the project. 
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ACTION: Review and revise all Biological Resource mitigation and monitoring statements 
to ensure that all trigger mechanisms are precise and actionable and that the FWS and/or 
CDFG agree with the measures specified. Likewise confer with the FWS and/or CDFG to 
ensure that all mitigation off-sets, ratios, type, location and other actions are acceptable. State 
that mitigation ratios depend on the extent of impact and the type of mitigation proposed and 
cannot be predetermined on assumed impact. Ensure that all mitigation is defined for a 
specific named species and is not generalized. 

 
RESPONSE O.21: This comment is incorrect in stating that the biological mitigation measures 

are inadequate because they are not measurable.  They are quantified where 
that is appropriate (see mitigation measures MM BIO – 7.1, MM BIO – 13.1 
which is the NSAP and included in full in Appendix D of the Draft EIR, and 
MM BIO – 14.1).  Also refer to Section 5.0 Revisions to the Text of the 
Draft EIR for text modifications to the NSAP and MM BIO – 14.1.  
Mitigation does not require approvals from the U.S. Fish and Wildlife Service 
(USFWS) and/or California Department of Fish and Game (CDFG).  The 
City of San José, as the Lead Agency under CEQA, determines if mitigation 
measures are adequate under CEQA and provided copies of the Draft EIR to 
both agencies (see Section 2.0 of this First Amendment).  Mitigation measure 
MM BIO – 13.1, however, includes substantial third party (i.e., qualified 
biologists) participation in the implementation of the Nuisance Species 
Abatement Plan (NSAP) (i.e., the NSAP Oversight Committee), and the 
determination of off-site mitigation measures.  All the mitigation measures in 
the Draft EIR were appropriately detailed for CEQA purposes (CEQA 
Guidelines Section 15126.4), although some have been revised for 
clarification purposes (refer to Section 5.0 Revisions to the Text of the 
Draft EIR). 

 
As described in Section 3.6.2.4 of the Draft EIR (and as revised in Section 5.0 Revisions to the Text 
of the Draft EIR), if the extended duration of landfill activities resulting from the proposed increase 
in landfill capacity is determined to significantly impact clapper rail and salt marsh harvest mouse 
habitat, it is acceptable to compensate for impacts to habitat for both species with the same mitigation 
as long as both species benefit from the mitigation. 
 
COMMENT O.22: H.T. Harvey, in its Biological Resources Report (p. 49), cites sources of 
nuisance and predator mammalian species that are limited in detail, 10-years old and not specific to 
the Project site.  For nuisance abatement, better data is needed to establish species baselines for 
abatement management.  It has been confirmed that Wildlife Services of the Animal and Plant Health 
Inspection Service of the US Department of Agriculture has been providing nuisance and predator 
mammalian species removal at Newby Island for some years and maintaining records of each such 
action.  That data is available and needed as a baseline.  As the removal services are provided for a 
private party and the data has not been previously reported, the agency requires a request submitted 
under the Freedom of Information Act (FOIA) to release the data. Instructions for submitting the 
request can be found at: 
http://www.aphis.usda.gov/footer_items/how_to_submit_a_foia_request.shtml. 
 
Alternately, and probably more easily, Allied Waste can request that the data be released to H.T. 
Harvey or other qualified biology resource for the purpose of creating this abatement baseline. 
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ACTION: Create a baseline of mammalian nuisance and predator species with data of 
animals removed in recent years from the NISL and the Recyclery by Wildlife Services of 
the U.S. Department of Agriculture. 

 
RESPONSE O.22: The City’s consulting biologists reviewed data on the number of individual 

nuisance mammals removed from the landfill since 2000, as compiled by the 
U.S. Department of Agriculture (USDA) Animal and Plant Health Inspection 
Service (APHIS).  The level of mammal abatement at the landfill has 
fluctuated over the years based on prioritization of USDA staff time by the 
Refuge.  (In the past, the Refuge has funded all mammal abatement at the 
landfill.)  As a result, the level of effort has varied from as many as one to 
three visits per week to two visits per month.  Because the level of effort 
employed in nuisance mammal abatement at the landfill has fluctuated over 
time, and because APHIS staff explicitly focused on certain species at certain 
times, the numbers do not represent the relative abundance of these species, 
either among species in a given year or for a given species between years.  As 
a result, these data alone are not adequate to provide a basis for comparison of 
future monitoring and abatement results. 

 
As part of the implementation of the NSAP (summarized in mitigation 
measure MM BIO – 13.1 and provided in its entirety in Appendix D of the 
Draft EIR), the NSAP Oversight Committee will set success criteria for 
mammal trappings efforts after one year of plan implementation.  APHIS 
personnel and the rodent exterminator performing the abatement and 
monitoring will also be involved in determining appropriate success criteria, 
based on their observations and experience on the site.  This requirement, as 
well as other clarifications, have been added as a text revision to the NSAP 
(refer to text revisions to Appendix D in Section 5.0 Revisions to the Text of 
the Draft EIR of this First Amendment).  

 
COMMENT O.23: Overall, species success of South Bay wetland birds demands some form of a 
Nuisance Species Abatement Plan (NSAP) and somewhat as described in the DEIR and in the H.T. 
Harvey report.  However, the DEIR sets the bar for measuring success of the NSAP too low.  The 
goal of the NSAP should be to reduce the abundance of nuisance species to a level that is 
significantly lower than baseline, rather than merely determining failure of the program if the 
abundance of nuisance species exceed baseline levels. The goal should be to reduce nuisance species 
abundance to a point where we are seeing significant improvement of recruitment of impacted 
species e.g. snowy plover, avocets, salt marsh harvest mouse, and others. 
 
Monitoring reports of nuisance species abundance and activity at the landfill must be provided to 
FWS and CDFG for their review. 
 
Additionally, FWS and CDFG approval must be obtained prior to implementation of contingency 
measures or mitigation for NSAP failure. 
 
The DEIR does not discuss what financial instrument has been provided to ensure the NSAP will 
continue to be effectively implemented.  If none exists, one must be required in an amount approved 
by CDFG and FWS. 
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ACTIONS: Revise the NSAP to measure program success on improved recruitment of 
species impacted by the nuisance animals and establish success criteria that demonstrate a 
significant reduction of nuisance species below baseline levels. Specify in the NSAP that 
monitoring reports must be provided to the FWS and CDFG for their review and comment.  
Require in the NSAP that FWS and CDFG approval must be obtained prior to 
implementation of contingency measures or mitigation in the event of NSAP failure.  Include 
direction in the NSAP that provides for the financial instrument, as approved by the FWS and 
CDFG, that will ensure the NSAP will be effectively implemented. 

 
RESPONSE O.23: In conformance with CEQA, the baseline condition for the impact analyses in 

the EIR is the existing condition.  The project is responsible under CEQA to 
mitigate significant impacts that would result from implementation of the 
proposed project.  The landfill operators are not obligated to reduce the 
abundance of nuisance species to less than baseline levels, rather they must 
ensure that those levels are not exceeded in order to avoid a significant impact 
under CEQA. 

 
The text of the NSAP (which is summarized in mitigation measure MM BIO 
– 13.1 and provided in its entirety in Appendix D of the Draft EIR) has been 
revised to state that the Director of Planning, Building, and Code 
Enforcement will create a NSAP Oversight Committee.  This Committee will 
consist of qualified biologists, City of San José Staff, and others chosen at the 
Director’s discretion.  The qualified biologists on the Committee will include 
representatives from the Don Edwards San Francisco Bay National Wildlife 
Refuge and a local bird observatory.  The Director may choose other 
individuals with relevant expertise, which may include City of San José Staff, 
City consultants, and/or other biologists.  Refer to Section 5.0 Revisions to 
the Text of the Draft EIR for this text revision and other clarifications to the 
NSAP. 
 
The Director is not required to obtain USFWS and CDFG approval for 
contingency measures or mitigation as such.  The City will, however, consult 
with and advise both agencies of actions involving wildlife and habitat in the 
area.  Refer to Response O.20 above. 
 
The landfill operator, specifically the operator’s General Manager or Director 
of Infrastructure Development, will be responsible for implementing and 
funding the NSAP.  If the landfill operator is financially unable to implement 
the NSAP, or the off-site mitigation (if determined necessary), the City can 
require cessation of landfill operations. 

 
COMMENT O.24: The food resource at the landfill that produced a burgeoning gull population 
is dramatic and obvious.  Ten years ago and in every spring, baby avocets and stilts were in plain site 
at the Don Edwards NWR center in Alviso. In recent springs there are no baby birds to be seen.  
They’ve been eaten by gulls. Without new generations such species will go into significant decline. 
 
In discussions of the Nuisance Species Abatement Plan (NSAP), the first control mentioned is to 
reduce the availability of food supply by maintaining a small working face and through the 
compaction and daily cover of refuse (DEIR p. 123; H.T. Harvey Biological Resources Report, p. 
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66).  Given that only the Reduced Gull Access to Food Alternative would provide the requested 
rezoning for expansion, it was surprising to read that: 
 

“Allied Waste believes this Alternative (particularly the reduced working face component of 
the Alternative) is infeasible. Allied Waste believes reducing the working face of the landfill 
would result in safety hazards, reduce the landfill’s ability to serve the public, reduce the 
landfill operator’s ability to properly place and compact waste (which could result in voids or 
gaps and landfill instability), and result in regulatory incompliance. It is not anticipated that 
enclosing the outside food processing area at the Recyclery would result in regulatory 
incompliance. Moreover, Allied Waste believes this Alternative would not reduce gulls at the 
landfill.” (p. xii) 

 
This is a dilemma but, fortunately, one that has options that the DEIR does not consider.  There is an 
option that can benefit all parties, except perhaps the gulls and other nuisance species.  That option is 
to modify the NSAP to include a Food Waste Management and Diversion Program. 
 
As discussed elsewhere in these comments, food waste is now viewed sustainably as a source of 
agricultural compost and a renewable energy resource.  Additionally, food-waste diversion from 
landfills can appreciably decrease capacity requirements e.g. an Alamda County study documenting 
Oakland food waste set it at 12% of its MSW. 
(Source: http://oaklandfoodsystem.pbworks.com/f/OFSA_WasteRecovery.pdf) 
 
Diverting food waste from the NISL would remove the nuisance species attractant and allow best 
industry practices to determine the size of the working face.  Structural enclosure of all food 
handling, inclusive of composting activity at the Recyclery would accomplish the same goal.  The 
diverted waste can become a reusable resource to be used as best fits business needs of the NISL and 
Recyclery. 
 
Realistically, enclosing food sources is the most quickly achievable and for the sake of impacted 
species should be done ASAP and be required in permits. 
 
At the same time, all around the Bay communities are considering, are developing or have foodwaste 
diversion programs.  The City of San Jose is working with its haulers to pilot residential food waste 
diversion by late 2010.  The City already has diversion programs for large food consumptive 
businesses.  (Mike Foster, San Jose Integrated Waste Management, phone call, October 2009).  San 
Francisco and Oakland have each established active residential programs. 
 
In short, the timing is excellent for the NISL and the Recyclery to establish a program serving the 
regions’ food waste direction as part of the greater zero waste strategy and to simultaneously place 
significant controls on the nuisance species problem. 
 

ACTION: The applicant, working with its haulers and client-cities, (1) develop an 
aggressive food-waste management and diversion plan, (2) enclose all food processing at the 
Recyclery including composting ASAP and (3) develop a food-waste diversion plan on a 
defined, graduated year-on-year schedule that features fully enclosed food handling on-site 
and has a goal of 100% food-waste diversion. 
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RESPONSE O.24: The landfill is the receiver of the solid waste and not the generator.  In order 
to reduce the amount of food waste present in the waste delivered to the 
landfill, as suggested by the above comment, all municipalities (whose 
residents generate the food waste being transported to Newby Island Landfill) 
would need to make policy-level changes to reduce the amount of food in 
their waste stream.  Municipalities that generate the waste, rather than the 
landfill operator who receives the waste, would be responsible for changing 
the makeup of the waste stream.  A number of jurisdictions in Santa Clara 
County, including the City of San José, are considering “Zero Waste” policies 
and programs.  If those programs focus on diverting food waste from 
landfills, they will effectively reduce the amount of food waste available on 
the working face of the landfill.  If some of that food waste is diverted to the 
Newby Island composting operation, it could increase the quantity of food 
waste currently processed outside the Recyclery and composted on top of the 
landfill.  Please note that in 2012, the City of San José will be implementing 
the Commercial Collection System Redesign.  This Redesign has a diversion 
goal of 75 percent of commercial solid waste from the landfill.  This 
Redesign of the collection system for commercial waste includes collection of 
organic material for processing at the planned Zero Waste Energy 
Development Company (ZWED) anaerobic digester.  As a result of the 
Commercial Collection System Redesign, the amount of organics from 
commercial businesses being currently sent to the landfill from sources in San 
José should decrease. 

 
The implementation of mitigation measures MM BIO – 13.1 and MM BIO – 
13.3 would reduce impacts resulting from nuisance species subsidies to less 
than significant levels.  Note that minimizing the working face of the landfill 
to minimize nuisance species access to food waste and enclosing the outdoor 
food processing area at the Recyclery are required components of the NSAP 
and must be implemented with the approval of the project.  Besides 
maintaining a minimum working face, there are a number of other measures 
identified in the NSAP that can be implemented (and that have been 
successfully implemented by the operator) to reduce nuisance species access 
to food waste.  Also refer to Response A.20. 

 
Mitigation measure MM BIO – 13.1 requires the project to control access to 
food waste by gulls and other nuisance species at the Recyclery’s outdoor 
processing area with a building enclosure or netting.  Please also refer to text 
modifications to the NSAP in Section 5.0 Revisions to the Text of the Draft 
EIR.  

 
COMMENT O.25:   Geology and Soils  Unfortunately the DEIR, by omission of critical data, 
made it impossible for most readers to verify the conclusions of the GeoLogic Associates (GLA) 
report, a CEQA violation.  The text of the report, provided on the appendix CD, excluded vital 
figures, tables and appendices that were themselves referenced in report’s text.  Without access to 
those materials, the reader was left to guess.  Further, those elements of the GLA report was only 
viewable in hardcopy at the City Planning Department. 
 
ACTION: Publish the entire GLA report electronically. 
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RESPONSE O.25:   The above comment contends that the Draft EIR was in violation of CEQA 
by excluding the tables, figures, and appendices of the geotechnical 
evaluation in the EIR document.  This is incorrect, the Draft EIR did not 
violate CEQA.  CEQA Guidelines Section 15147 state: 

 
The information contained in an EIR shall include 
summarized technical data, maps, plot plans, diagrams, and 
similar relevant information sufficient to permit full 
assessment of significant environmental impacts by reviewing 
agencies and members of the public.  Placement of highly 
technical and specialized analysis and data in the body of an 
EIR should be avoided through inclusion of supporting 
information and analyses as appendices to the main body of 
the EIR.  Appendices to the EIR may be prepared in volumes 
separate from the basic EIR document, but shall be readily 
available for public examination and shall be submitted to all 
clearinghouses which assist in public review (emphasis 
added). 

 
The information contained in the Draft EIR was a summary of the technical 
information from the geotechnical evaluation.  The geotechnical evaluation is 
a highly technical and specialized analysis.  The analyses and results of the 
geotechnical evaluation were summarized in the Draft EIR, specifically 
Section 3.7 Geology and Soils.  The text of the geotechnical evaluation was 
provided as Appendix E to the Draft EIR on a CD that was included with the 
Draft EIR.  As stated at the end of Appendix E, the tables, figures, and 
appendices that accompany the geotechnical evaluation are on file with the 
City of San José, Department of Planning, Building, and Code Enforcement 
and can be reviewed during normal business hours.  A complete electronic 
copy of the geotechnical report is provided in Appendix C of this First 
Amendment to the Draft EIR, although CEQA does not require that electronic 
copies be made available. 

 
COMMENT O.26:   Discussion of seismic impact on the D-shaped area in the DEIR (p. 152) 
focused solely on construction of buildings on the site, failing to consider the environmental hazards 
introduced by the relocation of landfill support OPERATIONS as would be allowed by the proposed 
rezoning.  These activities are required for landfill footprint optimization and can include the GRS 
(gas-to electric plant), the leachate holding facility and the maintenance facility, all involving 
substantive amounts of hazardous materials. 
 
A visit to the Planning Department to review GLA report materials confirmed that the D-shaped area 
and the Recyclery had been excluded from the report’s studies.  On the same visit, a review of the 
2002 EIR involving the D-shaped area, provided the information that the geotechnical study and 
report used then was based on just two core drillings, each central to the site at locations of then-
planned permanent buildings. 
 
One GLA document acquired through that visit, Figure 7-3A (enclosed with this comment letter), 
maps the numerous core drillings and color-coded liquefaction findings of the GLA study.  Of 
particular interest on that map is a cluster of “liquefiable” core locations, beginning perhaps some 
500-600 feet from the entrance bridge that connects Newby Island to the D-shaped area and the 
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Recyclery.  There is no core drilling closer to that entrance.  As that proximity, the GLA study 
creates great concern about the liquefaction status of the D-shaped area and the Recyclery and is a 
significant omission of the DEIR. 
 
It is significant too that the untested areas lie upstream of the landfill and closer to the sector of 
Coyote Creek mapped by the US Geological Survey, sourced on historical data, and labeled as 
“highly susceptible” to liquefaction.  Indeed, the recent GLA studies may be useful in improving that 
particular map. 
 
With the knowledge in hand that Newby Island (the “landfill”) has significant liquefaction 
vulnerability, there can be no excuse for rezoning of the D-shaped area to allow placement of hazards 
without a full set of seismic studies.  Additionally, and as it is proposed that certain hazardous waste 
activities occur at the Recyclery, that area needs to be studied as well. 
 
Although avoidance of puncturing landfill liners limited Newby Island studies to the perimeter and 
unfilled areas, the D-shaped area and the Recyclery can and should have both perimeter and central 
site testing, possibly identifying the horizontal extent of seismic susceptibility. 
 
ACTION: The DEIR must include new geological studies of the D-shaped area and the Recyclery to 
identify seismic susceptibility throughout these project areas, inclusive of the perimeter levees, and to 
define mitigative action where and as it applies before any change in land use occurs.  Preferably and 
for consistency, the studies should be performed by the same consultant firm that performed the 
recent studies on Newby Island. 
 
RESPONSE O.26:   The geologic impacts of the proposed changes to the landfill, including the D-

shaped area, and Recyclery are already addressed in Section 3.7 Geology and 
Soils of the Draft EIR.  The graphic referenced in this comment (Figure 7-
3A) is included with the copy of this comment letter in Section 6.0 of this 
First Amendment to the Draft EIR, and is also in Appendix C of this First 
Amendment to the Draft EIR. 

 
As discussed in Section 3.7.1.3 of the Draft EIR, the project site (landfill, 
including D-shaped area, and Recyclery) is subject to strong shaking from 
earthquakes from faults in the area, as is the rest of the San Francisco Bay 
area, and liquefaction.  On page 151 of the Draft EIR, the active faults in the 
area are identified and maximum credible earthquake (MCE) with its peak 
ground acceleration (PGA) are discussed.  As stated on page 153 of the Draft 
EIR, based on the results of the liquefaction analysis in Appendix E of the 
Draft EIR and the fact that liquefaction is known to have occurred in the 
general vicinity of Newby Island in the past, the project site (landfill, D-
shaped area, and Recyclery) is considered susceptible to liquefaction and 
measures would need to be incorporated to prevent liquefaction-related 
stability failures.   
 
Mitigation measure MM GEO – 1.1 requires that a design-level geotechnical 
study be completed if the property owner decides to construct or relocate 
buildings or structures anywhere on the project (i.e., on the landfill, D-shaped 
area, and/or Recyclery).  The design-level geotechnical study would identify 
the site conditions, such as the extent of the potentially liquefiable soils on the 
D-shaped area, and the necessary measures needed to avoid and/or mitigate 
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any geological impacts.  The measures would include design and construction 
in accordance with local building codes.   
 
Specifically for the D-shaped area, the design-level geotechnical study would 
include closely spaced CPT soundings to more accurately locate potentially 
liquefiable soils and to develop/identify measures to mitigate and/or avoid 
liquefaction impacts.  Possible measures include deep soil mixing, jet 
grouting, dynamic deep compaction, removal and replacement, 
vibrocompaction/vibroreplacement, and/or in-situ cementitious shear panels.  
This detail has been added to MM GEO 1-1 (see Section 5.0 Revisions to the 
Text of the Draft EIR).  Note that the liquefaction mitigation for isolated, 
low-rise structures (such as any that might be on the D-shaped area) is 
relatively routine construction practice in the San Francisco Bay Area that is 
addressed by building codes.   
 
No new buildings or structures are currently proposed at the Recyclery except 
for the enclosure for processing food waste, which may be netting.  However, 
as stated in Section 1.4.3.1, as time progresses, the materials handled, the 
materials recovered, and the technologies used to process them will change 
accordingly (see page 19 of the Draft EIR).  These future conditions cannot 
be foreseen at this time and may require subsequent development permits and 
CEQA analysis (such as a design-level geotechnical study) to determine if 
any of the changes in operations could produce greater environmental impacts 
than those identified in the Draft EIR.  In addition, as stated on page 19 of the 
Draft EIR, a solid waste transfer facility at the Recyclery would require 
subsequent environmental review at the PD Permit stage to confirm that there 
would be no new or substantially more severe impacts than those identified in 
the Draft EIR. 

 
COMMENT O.27:   As Figure 7-3A (attached) demonstrates, there is significant susceptibility to 
liquefaction throughout Newby Island's perimeter.  Thus it is critical then that the DEIR have an 
impact finding of Significant Impact adjusted to Less than Significant Impact only with the inclusion 
of a fully detailed mitigation plan.  This seismic condition is a public and Bay safety issue and must 
be regulated.  Such an MMRP was described in the GLA report.  It is therefore astounding that the 
DEIR released has no such finding nor MMRP. In its place is an unacceptable description of 
“Planned Landfill Improvement” (p. 154) that “Independent of the project, the landfill operator 
plans to complete the following landfill stability improvements.”  Those statements then lead to a 
Less than Significant Impact finding.  That is unacceptable. 
 
While the GLA report makes it clear that the operator now has a known land stability problem for the 
existing and permitted landfill that knowledge cannot preclude regulated action that assures the 
public protection from the much greater threat posed by landfill expansion. 
 
The GLA study’s findings also lead to another and omitted conclusion. Immediately following each 
seismic event, at a threshold to be independently defined, the MMRP must permanently require 
immediate inspection of the integrity of all factors potentially impacted by the event including slopes, 
liners, leachate, gas and groundwater collection systems.  Any impact found must be reported, 
assessed and remedied promptly. 
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Another issue of great concern in the “Planned Landfill Improvement (p. 154) is the statement: “The 
implementation of the liquefaction improvement plan is anticipated to begin in 2010 and be 
completed prior to closure of the site.” (emphasis added)  Now that the liquefaction status is known, 
there can be no basis for expansion until the site is readied to bare the added seismic stress.  In 
today’s California, we don’t construct buildings without first building a seismically sound 
foundation.  The very same must be true prior to expanding a landfill that within itself bares 
enormous hazards to wildlife, the Bay and the public. 
 

ACTION: Rewrite Impact Geo-3 as a Significant Impact and develop a MMRP such that all 
appropriate corrective actions recommended by GLA are taken in advance of expansion of 
the landfill. The MMRP must also require, in a seismic event at or exceeding an 
independently set threshold, immediate, independent inspection of the integrity of landfill 
slopes, liner system, cover, perimeter levees, collection systems for leachate, methane and 
groundwater and landfill support facilities involving hazardous materials. Any integrity 
failures must be reported, and independently assessed for prompt and appropriate remedy. 

 
RESPONSE O.27: It is not necessary to rewrite the impact statement because it is accurate as 

written.  The planned improvement is summarized in the Draft EIR (pages 
154-155) and described in detail in the Liquefaction Mitigation Workplan 
approved by the Regional Water Quality Control Board (RWQCB) in 
November 2009.  The planned improvement is currently being undertaken by 
the landfill operator independent of the proposed project.   

 
The Liquefaction Mitigation Workplan envisages design and construction of 
mitigation occurring during alternate years for individual phases of mitigation 
along the levee, with construction of the first phase beginning in 2012.  The 
design of the first phase is expected to occur this year.  Subsequent biannual 
design/construction phases will occur in six additional phases, with the last 
construction phase occurring in 2024. 
 
As discussed in Section 3.7 of the Draft EIR, with the implementation of the 
planned improvement, the existing potential for lateral spreading would not 
result in a significant impact, with or without the project.   
 
As part of the landfill’s current Waste Discharge Requirements (WDR) issued 
by the RWQCB (Order #R2-2005-0020), if an earthquake of a Richter 
Magnitude 7.0 or greater occurs within 30 miles of NISL, the landfill operator 
shall prepare a detailed Post Earthquake Inspection Report.  The Post 
Earthquake Inspection Report describes the effects of the earthquake on the 
landfill and its infrastructure, and includes a corrective action plan (if 
required).  This report is submitted to the RWQCB within two weeks of the 
earthquake.   
 

COMMENT O.28: 5. Sea-level rise and geology: It was a surprise that the DEIR includes no 
geological analysis of the impact of sea-level rise on geological strata.  This is important because this 
project is a proposed permanent, structural change on the tidal, South Bay shoreline. 
 
It is known to science that sea-level rise will be accompanied with coastal saltwater intrusion into 
levees and subterranean strata, each altering seismic conditions as saturation undermines land 
stability.  Salt water can increase permeability of clay in levees or where used as landfill liners, 
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increasing the potential hazards.  Additional hazards are possible with salt water inundation of 
landfills (by flood), worsened as floodwaters recede, accelerating levee erosion of saturated soil. 
 
A useful reference is Implications of Sea Level Rise for Hazardous Waste Sites in Coastal Flood 
Plains, available at www.epa.gov/climatechange/effects/.../Challenge_chapter9.pdf. 
 

ACTION: Require geological studies that assess the salt water intrusion affects on levees 
and subterranean strata on the entire project site. As appropriate, establish mitigation and 
monitoring plans to counter significant impacts identified. 

 
RESPONSE O.28: The impacts of sea-level rise at the landfill and Recyclery are discussed in 

Section 6.5.3.1 Impacts to the Project (Changes in Sea Level) on pages 220-
221 of the Draft EIR.  This discussion is based on an analysis completed by 
the landfill’s consulting geologists, GeoLogic Associates, which is included in 
Appendix E of the Draft EIR (refer to Section 5.0 Revisions to the Text of 
the Draft EIR).  The analysis found that the predicted increase in sea-level 
rise from global warming would have negligible impacts on the slope stability 
of the landfill, assuming that the existing perimeter levee would be raised 
accordingly to accommodate the sea-level rise (increased levee height of 
approximately one foot as stated on page 221 of the Draft EIR). 
 
The commenter brings up the issue of “salt-water intrusion into levees and 
subterranean strata…” and its potential to decrease stability and/or increase 
the permeability of landfill clay liners.  The clays used to construct the levees 
and landfill liners at NISL and the Recyclery were obtained from on-site 
soils.  As such, these natural clay soils were formed in a salt-water 
environment, and further exposure to salt water is not expected to lead to 
physical or chemical processes that would significantly affect their material 
properties.  As presented previously, while a rise in water levels could have 
some effect on stability, the anticipated sea level rise will have a negligible 
impact on the stability of the landfill and levee slopes. 

 
COMMENT O.29:   In regards to these same concerns, there appear to be no maps that identify 
areas of the landfill by type of lining.  That information is needed for adequate assessment and 
understanding of the threats that may exist due to seismic events, sea-level rise, extraordinary storms 
or any combination of such conditions. 
 
ACTION: Publish a landfill map with associated discussion such that the lining conditions are 
known throughout. 
 
RESPONSE O.29:   A map of the landfill and its liners is provided on the following page.  This 

map is Figure 10 in the existing Joint Technical Document (JTD), which is on 
file at the City of San José, Department of Planning, Building, and Code 
Enforcement and can be reviewed during normal business hours.  As stated in 
Section 1.4.3 (page 15) of the Draft EIR: 

 
The JTD was prepared in conformance with state and federal 
regulations, and submitted to the oversight agencies to 
document conditions on the site and consistency with permits.  
The JTD includes a great deal more detail about some of the 
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features and activities than is included in this Project 
Description and a copy may be reviewed in the office of the 
City of San José Department of Planning, Building and Code 
Enforcement during normal business hours.  The JTD is also 
on file with the LEA, the San Francisco Bay Regional Water 
Quality Control Board (RWQCB), and the CIWMB.  
 

According to GeoLogic, the consulting geologist, the different types of liners 
were taken into account in analyzing landfill stability under both static and 
pseudo-static conditions (i.e., under seismic impact).  The stability analyses 
are included in Appendix E of the Draft EIR.  Because the bottom liners are 
already below sea-level and are not adversely impacted by current tidal 
fluctuations in sea level, any additional rise in sea level would be 
inconsequential as related to the type of liner in place.  The ability of the 
landfill to effectively manage stormwater is not dependent on the type of liner 
underneath the landfill. 
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COMMENT O.30:   Hydrology and Water Quality  The DEIR mentions two different systems for 
dealing with surface waters – the first is the stormwater retention pond system, the second is the 
compost runoff retention ponds.  It does not include the capacity of these systems as they currently 
exist nor as proposed. 
 
ACTION: Amend the DEIR to include capacity of all retention ponds on the project site. 
 
RESPONSE O.30:   This information is already included in the Draft EIR.  The project site’s 

drainage, including a main stormwater retention pond and two compost 
stormwater retention ponds, is described in Section 3.8 Hydrology and Water 
Quality of the Draft EIR.  Section 3.8.1.2 of the Draft EIR states that the 
stormwater management system at NISL is capable of handling runoff from a 
24-hour, 100-year storm event.  The capacity of the main stormwater 
retention pond is 69 acre feet, which is stated in Section 3.8.1.2 page 160 of 
the Draft EIR.  The combined capacity of the two compost stormwater 
retention ponds is 13 acre feet.  Text has been added to the Draft EIR to 
clarify this (see Section 5.0 Revisions to the Text of the Draft EIR).  Note 
that there is no requirement in 27 CCR for designing the composting facility 
stormwater management system to a specific storm event.  The compost 
stormwater retention ponds were designed according to specifications 
approved by the Regional Water Quality Control Board (RWQCB) as part of 
the original composting facility approval process. 

 
As described in the Draft EIR, including Sections 1.4 Project Description and 
3.8 Hydrology and Water Quality, runoff from the project site will continue 
to be collected and diverted as it is under existing conditions, except that 
runoff conveyed to the existing main stormwater retention pond will be 
diverted to two new ponds located east and west of the existing pond.  In 
addition, consistent with Best Management Practices, the landfill will divert 
more runoff to the retention basins (e.g., instead of runoff from the northern 
portion of the landfill flowing directly to the creek, the runoff would be 
directed to a retention basis first).  For this reason, at ultimate buildout of the 
stormwater management system, the retention pond capacity would increase 
from 69 to 87 acre feet.  Text to the EIR has been added to clarify this 
increase (refer to Section 5.0 Revisions to the Text of the Draft EIR).  New 
stormwater lines will be laid to transport stormwater to these ponds.  As 
stated on page 166 of the Draft EIR, the stormwater management system 
under the proposed project would be designed to the same performance level 
as the existing stormwater management system and will be able to handle a 
24-hour, 100-year storm.   

 
COMMENT O.31: The DEIR also fails to discuss how often water is pumped from the storm 
water detention basins into South Coyote Slough nor how often is the water tested?  It should.  Also - 
is the understanding correct that runoff from the compost windrows is not pumped into adjacent 
sloughs or wetlands?  If not, how often is the water tested and how often do releases occur?  Water 
from NSIL should not be released during salmonid migrations. 
 
ACTION: Improve the DEIR with specific discussion of pumping frequency (into the slough), water 
testing frequency and how that differs for stormwater detention basins and compost windrow runoff 
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basins.  Specify timing of water releases, especially as related to timing of salmonid migrations and 
provide means to ensure it does not occur during those runs. 
 
RESPONSE O.31: Most of the information requested is already in the Draft EIR.  Currently, the 

project site has one main stormwater retention pond and two compost 
stormwater retention ponds.  A discussion of site drainage and water quality 
is provided in Section 3.8 Hydrology and Water Quality of the Draft EIR. 

 
As discussed in Section 3.8 of the Draft EIR, stormwater in the main 
stormwater retention pond is tested quarterly and discharged as needed (see 
page 163 of the Draft EIR).  The quarterly samples are analyzed for 
stormwater constituents and fish bioassay.  The main stormwater retention 
pond is also sampled semiannually for additional routine water quality 
parameters in addition to the stormwater sampling program constituents.  
Surface water quality test results from 2008 are discussed in Section 3.9 and 
summarized in Table 3.9-3 of the Draft EIR.  Groundwater at the project site 
is also sampled and analyzed (refer to Section 3.9 and Table 3.9-1 of the 
Draft EIR).  The main stormwater retention pond is located below sea level; 
therefore, the stormwater collected in this pond is pumped in order to 
discharge it off-site into South Coyote Slough.  The routine procedure for 
maintaining adequate freeboard (two feet) in the retention pond includes 
pumping at a frequency and rate that will keep up with the incoming water.  
Should a greater than 100-year storm event occur (the pond is designed to 
handle a 24-hour, 100 year storm event with additional capacity for adequate 
freeboard), the pumps at the pond will be run more frequently to remove the 
collected runoff.  If necessary, additional pumps can be obtained and placed 
online to maintain collection and runoff control.  If there is a power failure, 
the landfill uses portable generators to run the pumps.  Under the proposed 
project, the existing main stormwater retention pond would be replaced with 
two new retention ponds.  These new ponds would be constructed above sea 
level and will gravity feed to off-site discharge.  If necessary, pumps may be 
used to augment gravity flow in the event that a greater than 100-year storm 
event occurs.  This additional detail has been added to the Draft EIR (refer to 
Section 5.0 Revisions to the Text of the Draft EIR).  

 
As discussed on page 160, no compost runoff (i.e., runoff collected in the 
compost stormwater retention ponds) is discharged from the site.  The runoff 
from the compost area in the compost retention ponds is not tested as it is 
contained in a closed-loop system and is never released from the site.  It is re-
circulated back through the compost piles and used for dust control on the 
compost windrow pads and internal roads in the composting area.   

 
COMMENT O.32: Hazards and Hazardous Materials.  One of the project’s Thresholds of 
Significance for hazardous materials (p. 173) is: “Create a significant hazard to the public or the 
environment through reasonably foreseeable upset and accident conditions involving the release of 
hazardous materials into the environment.” 
 
This threshold would explicitly met in any instance where hazardous material facilities (GRS, 
leachate holding, maintenance facility) are relocated to optimize landfill footprint prior to a 
completed geotechnical study and MMRP of the D-shaped area and/or the Recyclery.  While the 
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Impact Statement and MMRP of that issue may be more suitably included under Geology and Soils, 
it should be discussed in this section with references to geotechnical findings. 
 

ACTION: The DEIR must identify the hazards allowed under rezoning and that would occur 
with relocation of landfill support facilities to the D-shaped area or the Recyclery. 

 
RESPONSE O.32: As discussed in Section 3.7 Geology and Soils of the Draft EIR (see MM 

GEO – 1.1 on page 157 of the Draft EIR), a design-level geotechnical report 
will be completed prior to construction or relocation of buildings or structures 
to ensure no geological impacts would occur.  Examples of possible designs 
for buildings on the D-shared area are included in Section 5.0 Revisions to 
the Text of the Draft EIR. 

 
Currently, leachate is pumped into mobile storage tanks, which are loaded 
into tanker trucks for transport to a permitted treatment plant.  Since the 
leachate tanks are mobile, the relocation of the tanks from near the landfill 
maintenance shop in the center of the site to the D-shaped area would not 
cause a substantial difference in operation.  If the leachate were to be 
transported in the existing pipeline from the project site to the WPCP, it is 
unlikely that would result in a significant impact with the implementation of 
avoidance measure AM HAZ – 1.1 on page 177 of the Draft EIR that would 
ensure the stability of the pipeline before its use.  As stated previously, 
leachate is not regulated as a hazardous material. 
 
The GRS system is simply equipment that can be disconnected and 
reconnected to the same system at another location.   
 
In addition, the landfill and Recyclery already have emergency 
response/contingency plans that must be implemented immediately whenever 
there is a fire, explosion, or release of hazardous waste constituents which 
could threaten health and/or the environment (see page 173 of the Draft EIR). 
 
For the above reasons, the EIR concludes that the project would not result in 
significant hazardous materials impacts from the relocation of facilities on the 
project site. 
 

COMMENT O.33: The DEIR (p. 172) does not describe the maximum and/or average quantities 
present on NISL (or potentially on the D-shaped area or the Recyclery) in holding tanks of fuel, 
leachate and landfill gas. That data is needed to effectively evaluate the hazard potential. 
 

ACTION: The DEIR must include in Materials On-Site (p. 172) datapoints of maximum and 
average quantities held in holding tanks for fuel, leachate and landfill gas. 

 
RESPONSE O.33: As stated on page 172 of the Draft EIR, 8,000 gallons of diesel fuel is stored 

in an above ground tank near the C&D recycling area, 2,500 gallons of diesel 
is kept in a dispensing truck that moves around the site, and 500 gallons of 
unleaded fuel is kept near the landfill maintenance building.  This is the 
maximum amount of fuel kept on the 300 acre site, at three separate locations.  
No information is available on “average quantities” and it is not clear why 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 169 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

that information about past practices would help identify environmental 
impacts of the proposed project. 

 
None of the site documents, including the JTD, identifies the exact size of the 
leachate storage tanks.  The JTD states that the site generates approximately 
20,115 gallons of leachate per week, which is hauled in tanker trucks from the 
site to the nearby water pollution control plant.  Leachate is not a hazardous 
material under any regulatory program and does not require double 
containment.  If it is spilled, it must be cleaned up. 
 
The landfill gas system is designed to use or move landfill gas as quickly as 
possible.  Two energy generating plants can utilize up to 2,200 cubic feet per 
minute (CFM) of landfill gas. The third plant can process up to 1,500 CFM of 
landfill gas, which it compresses and exports through an existing pipeline to 
the San José/Santa Clara Wastewater Treatment Plant. 
 
There is no information in the JTD on storage of landfill gas. 

 
COMMENT O.34: Energy.  As mentioned previously, this section discusses the San Jose Green 
Vision (p. 187).  Unfortunately, the DEIR limits its discussion to landfill gases and neglects the 
opportunity for NISL to divert organic waste, including food waste, to expand its power production.  
Doing so has the additional benefit of helping the operator conserve landfill capacity for MSW that 
cannot yet be reused.  As landfill expansion is the key project goal, those benefits should be 
discussed in this section.  This project is an opportunity for the applicant to partner with San Jose for 
mutual and community benefit and the DEIR can use this section to present these options. 
 
It is inappropriate for the DEIR to avoid discussion of future technologies such as discussed here 
when technologies already exist and city clients like San Jose are already partnering with haulers to 
plan to segregate and reuse food waste.  While food-waste diversion will develop with city-by- city 
implementation, landfill expansion is inadequately discussed unless there is recognition of zero waste 
actions like food-waste diversion.  This supports too the Green Vision, its stated 15-year timeline 
maturing in 2022 and prior to the proposed closure of the landfill. 
 

ACTION: The DEIR include a discussion consistent with the Green Vision and MSW 
diversion for energy production in alignment with changing community requirements. 

 
RESPONSE O.34: It is unclear how diverting organic waste, including food waste, would 

increase the landfill’s power production as suggested in the above comment.  
A reduction in organics landfilled will reduce the quantities of landfill gas 
overtime, reducing power generated by landfill gas. 

 
Refer to Response A.21.  As discussed in Response A.21, the landfill is the 
receiver of the solid waste and not the generator.  In order to reduce the 
amount of food waste present in the waste delivered to the landfill, all 
municipalities (whose residents generate the food waste being transported to 
Newby Island Landfill) would need to make policy-level changes to reduce 
the amount of food in their waste stream.  Municipalities that generate the 
waste, rather than the landfill operator who receives the waste, would be 
responsible for changing the makeup of the waste stream.  The landfill 
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operator does not have the authority to make policy-level decisions in 
municipalities such as the City of San José.  
 
A discussion of the project’s consistency with the City’s Green Vision is 
included in Section 5.0 Revisions to the Text of the Draft EIR. 

 
COMMENT O.35: The DEIR (pp. 191-193) puts considerable emphasis into discussion on 
energy consumption, under No Project conditions, to transport MSW to more distant landfills.  
Previously, in these comments, there has been discussion questioning what capacity is actually 
required by local clients.  Strategies like the Green Vision suggest that future capacity needs may be 
significantly reduced, under either No Project or an approved project scenarios, such that transport 
costs the DEIR describes may not occur.  Possibly, under either scenario, the applicant may have 
excess capacity and wish to attract haulers to NISL from greater distances, thereby incurring those 
same transport energy costs in order to sustain its own operation. Both possibilities must be presented 
in the DEIR. 
 
Variation from public capacity requirements are a critical element to a balanced discussion about 
transport energy costs. 
 

ACTION: In the DEIR, adjust hauler energy consumption comments to provide both 
outgoing and incoming MSW costs where capacity is either exceeded or excessive. 

 
RESPONSE O.35: CEQA discourages an EIR from including unrealistic or unsupported 

speculation about what conditions might occur under a No Project condition.  
Quantities of MSW landfilled at Newby Island have been gradually declining 
for the last 10 years, and that trend may continue into the future (as shown in 
Table 3.0-1 on page 46 of the Draft EIR, excluding the noted exception).  To 
imply that landfill capacity is “excessive” is to imply that people in Santa 
Clara County might stop generating garbage in the foreseeable future, which 
is unrealistic.  It is also not known what is meant by “outgoing MSW costs.”  
The No Project discussion in the Draft EIR is based on existing conditions 
and reflects what is believed to be the most probable scenario if the proposed 
project is not approved and implemented, as required by CEQA. 

 
COMMENT O.36: CUMULATIVE IMPACTS.  Global Climate Change.  The predicted 
consequences of global warming and climate change are well documented.  Anticipated impacts to 
coastal areas include up to 55” of sea level rise by 2100.  The Bay Conservation and Development 
Commission (BCDC) published predicted areas of inundation along the edges of the bay impacted by 
sea level rise in the absence of shoreline protection.  All of the lowland areas the project site would 
be susceptible to inundation in the event of a levee failure. 
 
As the MM C-GCC-1.1 statement is written (also p. x) the determination that the impacts of 
inadequate levee protection (taking into consideration sea level rise) can be reduced to a level that is 
less than significant is not possible.  The mitigation measure only provides for only .5 foot clearance 
in a 100-yr flood event with a sea level rise of 4.6 feet.  An additional assessment should be made to 
determine if this is sufficient.  The mitigation measure provides no suggested timeline for 
implementation.  Unless there is a requirement for actual remediation of levee deficiencies and a date 
set for completion, significant adverse impacts remain.  
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RESPONSE O.36: As discussed in Section 6.5.3.1 Impacts to the Project (Changes in Sea Level) 
on pages 220-221 in the Draft EIR, sea level is estimated to rise 4.6 feet as a 
result of global climate change and nine feet as a result of a 100-year flood at 
the project site.  In the event of sea level rise and a 100-year flood, sea level 
could rise a total of 13.6 feet (NGVD29).  As described in Section 6.5.3.1 of 
the EIR, adjacent to Coyote Creek, the perimeter levee is approximately 14 
feet above mean sea level.  In other areas, the perimeter levee varies between 
12.5 feet and 22.5 feet.  According to the project engineer, two feet is 
considered adequate freeboard.  Based on the predicted sea-level rise of 13.6 
feet, the perimeter levee will need to be 16 feet above mean sea level in order 
to maintain a two-foot freeboard in the event of sea-level rise from global 
climate change and a 100-year flood event.   

 
Once sea-level rises by 1.5 feet, the height of the levee will need to be raised, 
specifically the portions at 12.5 feet above mean sea level, in order to protect 
the site from the predicted sea-level rise and maintain a two foot freeboard.  
Mitigation measure C-GCC – 1.1 has been revised to state that, as part of 
annual landfill surveys, the landfill operator shall also evaluate the status of 
sea level rise to ensure that the perimeter levee is at least 11 feet above sea 
level.  Maintaining a levee of at least 11 feet above sea level would 
accommodate a 100-year flood event (nine feet sea-level increase) and 
maintain two feet of freeboard.  The landfill operator shall be responsible for 
raising the perimeter levee accordingly to maintain adequate freeboard and 
protection from predicted sea level rise. 

 
COMMENT O.37: At what elevation do the existing and proposed hazardous waste storage area, 
the stormwater retention ponds and the compost runoff ponds occur?  These elevations are provided. 
If it could be subject to inundation in the event of a levee failure, any hazardous waste storage facility 
or  other hazards must be located on higher ground and there should be some contingency plan to 
prevent contact between bay waters and waters in the retention ponds. 
 
RESPONSE O.37: During the remainder of the landfill’s operating life, the fuel will continue to 

be stored on the landfill itself, which is well above flood levels.  The retention 
ponds are also on the landfill.  Once the fuel tanks are moved onto the 
Recyclery and D-shaped areas, they may be at an elevation that could be 
flooded if the levees fail.  As described in Section 3.8 Hydrology and Water 
Quality of the Draft EIR, the landfill and Recyclery are protected from 
exterior floodwater inundation, run-on, and tidal waters by a perimeter levee 
system.  Also refer to Response O.36 above.  The landfill has existing 
contingency plans to prevent and respond to accidental spills and releases that 
would continue to be in place under the proposed project, including a Spill 
Prevention Control and Countermeasure Plan and Emergency Contingency 
Plan and Procedures.  These plans are included in the landfill’s Joint 
Technical Document (JTD) which is on file at the City of San José 
Department of Planning, Building and Code Enforcement and can be 
reviewed during normal business hours.  The JTD is also on file with the 
LEA, the San Francisco Bay Regional Water Quality Control Board 
(RWQCB), and the CIWMB (now CalRecycle). 
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It should never be assumed that the design capacities of various systems, 
especially environmental systems, are immutable.  State laws require regular 
reports on all of the systems at all solid waste facilities (similar to the JTD) 
and operational details are regularly adjusted as needed. 

 
COMMENT O.38: Another predicted consequence of sea level rise is that storm systems that are 
flashier and more intense.  The DEIR analyses the ability of the system to deal with a 100-yr storm 
event over a period of 24 hours.  What happens in situations where heavier rainfall rates occur (as in 
the storms of October 2009)?   
 
RESPONSE O.38: Refer to Responses O.31 and O.37 above.  Estimates for rainfall events such 
as a “100-year storm” are updated regularly to reflect statistical updates. 
 
COMMENT O.39: Does the leachate system have the ability to handle more intense rainfall 
events?  What happens in the event of a power failure?  How would leachate be pumped to storage 
tanks or to the proposed pipeline? 
 
RESPONSE O.39: According to the landfill’s consulting engineer, a single storm event, 

regardless of the intensity, will not increase leachate production beyond what 
the system is capable of handling because most of the rainfall runs off of the 
landfill rather than percolating into the landfill.  The leachate collection 
system is not designed for a specified storm event, but is rather based on 
modeling which considers infiltration through cover soils and the refuse 
prism, based on overall climate data for the area over a number of years.  The 
modeling is conservative because it assumes that once the capacity of the 
landfill is reached, all stormwater infiltration will pass through the leachate 
collection system in the long-term.  The model does not account for moisture 
consumed by bacterial decay in the waste mass, or for water vapor extracted 
by the landfill gas collections system.  Therefore, the model predicts more 
leachate than is typically observed, resulting in a leachate system design 
capable of collecting and removing more leachate than would be generated at 
the landfill.  If there is a power failure, a generator would be connected to the 
leachate pumps to maintain leachate levels. 

 
It should never be assumed that the design capacities of various systems, 
especially environmental systems, are immutable.  State laws require regular 
reports on all of the systems at all solid waste facilities (similar to the JTD) 
and operational details are regularly adjusted as needed. 

 
COMMENT O.40: Do the existing and proposed storm water retention and compost run-off 
ponds (closed-loop –p.160) have the capacity to deal with flashier, intense rainfall events?  Are these 
systems capable of dealing with rapid runoff from the landfill slopes?   
 
RESPONSE O.40: Refer to Response O.30 for information regarding the capacity of the 

stormwater retention ponds.  It should never be assumed that the design 
capacities of various systems, especially environmental systems, are 
immutable.  State laws require regular reports on all of the systems at all solid 
waste facilities (similar to the JTD) and operational details are regularly 
adjusted as needed. 
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COMMENT O.41: How will erosion of the landfill slopes be prevented in an intense rain event 
with high winds?   
 
RESPONSE O.41: This is an existing landfill and erosion has been managed and will continue to 

be managed in conformance with existing permits, and state and City 
regulations.  As discussed in Section 3.8 of the Draft EIR, the project site is 
subject to the NPDES General Industrial Stormwater Permit and implements 
a Storm Water Pollution Prevention Plan (SWPPP) to minimize and reduce 
erosion, pollutants in stormwater runoff, and pollution in stormwater 
discharge.   

 
According to the landfill’s consulting engineer, as the site continues to be 
developed, drainage swales, ditches, berms, and piping are constructed and 
maintained to prevent ponding on-site and to control runoff and erosion.  
Unpaved roads are graded to assist in water sheeting and flow (refer to 
Section 3.11 Utilities and Services Systems, specifically page 181, of the 
Draft EIR).  According to the landfill operator, the interior drainage system is 
and would continue to be maintained to be clear of sediment or debris under 
the proposed project.  On intermediate slopes, temporary overside drains 
(overside drains consist of various types of pipes, flumes, and lined ditches) 
that extend from the top of a slope to the bottom of a slope are used to convey 
surface run-off to drainage swales to minimize erosion.  At final buildout of 
the landfill, similar drainage and erosion control measures will be employed, 
but will be permanent rather than temporary and transitional in nature.  
Vegetation on final fill slopes is used for erosion control.  In addition to the 
above, waddles, silt fences, and other measures would be used as needed in 
designated areas until vegetation or other more permanent erosion control 
measures are established.  None of this additional detail documenting current 
and future practices is required in the EIR since it is all available in source 
documents listed in Section 10.0 References of the Draft EIR.  Nonetheless, it 
has been added to the Draft EIR (refer to Section 5.0 Revisions to the Text 
of the Draft EIR). 

 
COMMENT O.42: How is the “closed-loop” system of the compost area maintained?  Are berms 
in place around the area preventing sheetflow from the compost windrows from contaminating the 
rest of the site? 
 
RESPONSE O.42:  The maintenance of the stormwater system at the Recyclery is discussed on 

page 164 of the Draft EIR.  As stated on page 164: 
 

Before each rainy season, a major maintenance event is 
scheduled, including servicing of the lift station pumps, using 
a vacuum truck to clear collected sediment and debris from 
the drop inlets and the bottom of the lift station sump, and 
refreshing inlet filters.  Additional maintenance is performed 
as needed during the rainy season.  The systems are monitored 
and maintained by a combination of site employees and 
contractors, according to the skills required for the task.  
These activities are directed by the general manager 
responsible for Recyclery operations. 
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In addition, the compost deck area is graded and covered with gravel to 
minimize erosion and silt transport to the compost retention ponds.  The 
above described drainage maintenance program is ongoing and would 
continue under the proposed project.   

 
COMMENT O.43: A Tentative Order, “Updated Waste Discharge Requirements and Recission 
of Order No. 94-025” by the San Francisco Bay Regional Water Quality Control Board (RWQCB) 
requires, “Pipeline discharge to surface impoundments shall be either equipped with devices, or fail-
safe operating procedures, to prevent overfilling. The surface impoundments shall always maintain 
at least two-feet of freeboard.”  Is this requirement still in place and do the existing and proposed 
ponds have the required amount of freeboard taking into account predicted impacts of climate 
change? 
 

ACTIONS: Improve the DEIR to provide specific answers to questions listed just above, to 
ensure that site hazards are protected under the most current expectations of sea-level rise, 
extreme storm events, and operational impacts like power failures.  Provide status and/or 
plans describing how the project site is consistent with upcoming RWQCB requirements. 

 
RESPONSE O.43: As discussed in Response O.31 above, adequate freeboard (two feet) in the 

retention ponds are routinely maintained by pumping at a frequency and rate 
that will keep up with the incoming water.  Should a greater than 100-year 
storm event occur (the pond is designed to handle a 24-hour, 100-year storm 
event with additional capacity for adequate freeboard), the pumps at the pond 
will be run more frequently to remove the collected runoff.  If necessary, 
additional pumps can be obtained and placed online to maintain collection 
and runoff control.  If there is a power failure, the landfill uses portable 
generators to run the pumps.  Under the proposed project, the existing main 
stormwater retention pond would be replaced with two new retention ponds.  
These new ponds would be constructed above sea level and will gravity feed 
to off-site discharge.  If necessary, pumps may be used to augment gravity 
flow in the event that a greater than 100-year storm event occurs.  This 
additional detail has to do with adherence to regulations by an existing 
landfill and does not need to be in this EIR.  Nonetheless, it has been added to 
the Draft EIR (refer to Section 5.0 Revisions to the Text of the Draft EIR).  

 
COMMENT O.44: ADDITIONAL OBSERVATIONS.  Alternatives.  Throughout these 
comments it has been stressed that discussion of multiple facts, relevant issues and impacts have 
been omitted from DEIR discussions.  While each of those comments deserve specific attention, it 
has become apparent that such content might have been included if the Alternatives considered were 
more appropriate.  With only one Alternative that would achieve project objectives and when that 
one is viewed as infeasible by the applicant, it appears obvious that some other Alternatives should 
be considered.  The DEIR does not include a reasonable range of alternatives as required by CEQA. 
 
Perhaps that Alternative could be called Active Zero Waste Management that incorporates a waste 
diversion program, particularly of food waste, and a schedule of capacity reassessments that 
continuously aligns height expansion with community changes and demand.  While, on the one hand, 
zero waste planning is a strategy that addresses the issue of overall decline in landfill availability, it 
can have the additional outcome of extending available capacity by a yet unknown volume.  As such, 
at this landfill, it is less important to definitively expand to some maximum capacity than it is 
actively manage capacity consistent with community trends.  The rezoning can be modified to 
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indicate a maximum capacity but also require scheduled reviews of capacity usage patterns before 
authorizing actual increases in elevation.  Finally and importantly, the food waste diversion of this 
alternative (as described previously) is the most efficient gull control available. 
 
Other Alternative options that could be presented could be structured on set specific expansion 
heights lower than 245’, particularly as might be estimated as most likely to support closure in 2025. 
Finally, it made no apparent sense to include the Kirby Landfill Alternative as it is little more than a 
No Project Alternative. 

 
ACTION: Reconsider the Alternatives and create one or more new Alternatives that are 
assigned to fulfill project objectives whether all or in part. 

 
RESPONSE O.44: Most of the relevant issues raised in these comments were already included in 

the Draft EIR.  Most of the other minor design details or operating minutiae 
requested about existing facilities or systems, such as the size of the retention 
ponds, or the average quantities of fuel kept on the landfill site, are not factors 
in the analysis of likely environmental impacts of the proposed landfill 
expansion, and virtually all of them were available in the source documents 
and references listed in Section 10.0 of the Draft EIR. 

 
With regard to the alternatives, the problem may be that there is a 
misunderstanding both of what is the purpose of an EIR, and specifically, 
what is the purpose of having alternatives in an EIR. 
 
An EIR is not intended as a tool to leverage changes in public policies for 
government agencies (although policies can be proposed as mitigation for 
environmental impacts, especially cumulative impacts).  It is focused on 
identifying the impacts on the physical environment likely to occur if a 
project is approved and implemented.  The alternatives are intended to allow 
for evaluation of different projects or changes in the proposed project that 
could lessen or avoid the significant effects anticipated to occur from the 
project.  An EIR need not discuss every conceivable alternative or 
alternatives that are infeasible. 
 
Additional discussion has, therefore, been added to the Alternatives section of 
the EIR that explains in greater detail how the alternatives were selected.  
There is also added discussion about alternatives that were not selected, and 
why. 
 
With regard to the frequent references in this comment letter to the need to 
evaluate an alternative to the landfilling of food waste, it should be noted 
again that there is no known feasible way for the landfill or the landfill and 
the City of San José to impose such an alternative on the rest of the County.  
The landfill is also a business and operates as a business, with more than 
usual constraints on the way it does business. 
 
The Draft EIR analyzes a reasonable range of alternatives to the project 
including a No Project Alternative, Location Alternative, and Reduced Gull 
Access to Food Alternative.  Text has been added to page 225 of the Draft 
EIR (see Section 5.0 Revisions to the Text of the Draft EIR) to clarify the 
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project alternative selection process.  Per CEQA Guidelines Section 
15126.6(b), the purpose of considering any project alternatives is to avoid or 
substantially lessen significant effects of the project while meeting most or all 
of the project’s objectives.  As discussed in the Draft EIR, the project would 
result in significant impacts to air quality (emissions of NOx and 
VOCs/POCs/ROGs); biological resources (burrowing owls – if present on-
site, sensitive wildlife from predation from gulls, corvids, and other nuisance 
species); geology and soils (unknown buried waste that may cause geological 
impacts); and sea-level rise from global climate change. 

 
Project emissions of NOx and VOCs/POCs/ROGs are from decomposable 
waste that is landfilled.  In order to reduce the amount of NOx and 
VOCs/POCs/ROGs to an acceptable level (i.e., below the BAAQMD 
threshold of 15 tons per year), the proposed capacity of 15.12 million cubic 
yards would have to be reduced by about 80 percent to three million cubic 
yards.  Reducing landfill capacity would not make the waste disappear – it is 
usually transported to another landfill farther away with transport generating 
yet more greenhouse gas. 
 
The project’s geology and soils and sea-level rise impacts will be mitigated 
by the proposed project.  These impacts are associated with the project 
location.  For this reason, an alternative location was also analyzed. 
 
The primary biology impact from the project is the indirect impact to special 
status species from gulls and other nuisance species.  Gulls are primarily 
attracted to the working face of the landfill and the outdoor food processing 
area adjacent to the Recyclery building.  Therefore, an alternative that might 
reduce the working face and enclose the outdoor food processing area was 
evaluated.   
 
In order to divert waste from being landfilled, policy-level decisions need to 
be made within the municipalities that are generating the waste.  The landfill 
receives and processes waste, but it does not have the authority to make 
policy-level decisions for municipalities.  For this reason, a zero waste or 
waste/food diversion alternative is not a feasible alternative that the landfill 
operator can implement, nor is it within the authority of the Lead Agency to 
require of other jurisdictions.  Therefore, a waste/food diversion alternative 
was not analyzed in the EIR.  Also, refer to Response O.6. 

 
COMMENT O.45: Public Assurance of Compliance.  It was quite disconcerting to read in this 
DEIR that the applicant actively allows unpermitted activity on the project site. (pp. 51, 56) Those 
actions have implications that the City cannot afford to ignore.  While it is valuable to use 
independent consultants for the credibility of all parties on any project, the applicant’s actions make 
it even more important with this project.  Comments above have cited situations when independent 
consultants are needed to ensure the best public and wildlife outcomes and that certain actions cannot 
be managed by the applicant but instead be regulated through MMRPs.  It is important that practice 
is extended for any significant impact that is identified but not discussed in these comments.  This 
project, if approved, must provide full public assurance of applicant compliance. 
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ACTION: Ensure that all Significant Impacts are accompanied with independently 
monitored MMRP’s using well qualified experts.  In particular all Biological Resource 
MMRPs should be monitored on a scheduled by qualified staff designated by the Don 
Edwards San Francisco Bay National Wildlife Refuge. 

 
RESPONSE O.45: Per CEQA Guidelines Section 15097(a) regarding mitigation monitoring or 

reporting:  
 

A public agency may delegate reporting or monitoring 
responsibilities to another public agency or to a private entity 
which accepts the delegation; however, until mitigation 
measures have been completed the lead agency remains 
responsible for ensuring that implementation of the mitigation 
measures occurs in accordance with the program. 

 
As stated in mitigation measure MM BIO – 13.1 on pages 142-144 of the 
Draft EIR (also refer to text clarifications made in Section 5.0 Revisions to 
the Text of the Draft EIR), the monitoring for the Nuisance Species 
Abatement Plan “shall be conducted by qualified biologists under the 
direction of the Director of Planning, Building, and Code Enforcement….” 
and the monitoring reports shall be reviewed by the NSAP Oversight 
Committee.  The Director would assemble and select members of the 
Committee, which will consist of qualified biologists, City of San José Staff, 
and others chosen at the Director’s discretion.  The qualified biologists on the 
Committee will include representatives from the Don Edwards San Francisco 
Bay National Wildlife Refuge and a Bay-area bird observatory.  The Director 
may choose other biologists or others with relevant expertise.  In addition, as 
stated in MM BIO – 13.1, the Director of Planning, Building, and Code 
Enforcement (in consultation with qualified biologist selected by the 
Director) will determine whether the NSAP is being implemented 
successfully. 

 
COMMENT O.46: 2025 Closure.  While the approved Closure Plan was frequently mentioned, 
the document itself was not provided with the DEIR.  It should have been. 
 

ACTION: Publish the 2025 Closure Plan of the Newby Island Landfill. 
 
RESPONSE O.46: The existing Closure/Post-Closure Maintenance Plan (July 2006) is, as is the 

case for most landfills, not just a diagram, but a set of plans and a very large 
printed document, bigger than this EIR.  The approved Preliminary Closure 
and Post-Closure Maintenance Plan for the landfill is on file with the City of 
San José Department of Planning, Building, and Code Enforcement and LEA.  
The Plan can be reviewed at the City during normal business hours.  The Plan 
is also on file with the California Department of Resources Recycling and 
Recovery (CalRecycle) and Regional Water Quality Control Board 
(RWQCB). 
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COMMENT O.47: As conclusion for these comments, it is important to remind everyone about 
the incredibly sensitive location in which this project’s site is located.  With 85% of our tidal 
wetlands gone, every remaining acre is precious.  In particular we are concerned for the site’s 
majority neighbor, the Refuge and all the wildlife that it is designed to protect.  The Refuge owns or 
manages lands on three sides of the landfill and its marshes reach all the way to the landfill’s levees.  
Failure to fully address impact issues can indeed be catastrophic on these lands and habitats.  Worse, 
such catastrophes can easily reach well beyond the Refuge as Coyote Creek heads directly to the 
Bay.  
 
As known we have mentioned CEQA requirements where they have not been met and expect that the 
associated problems will be fully corrected.  CEQA is a worthy guide to ensure the best 
environmental protections. 
 
As presented, no Alternatives of this DEIR can or should be supported or approved. 
 
It is our great hope that these comments will be accorded full attention and action. Our conclusion is 
that the DEIR, with revisions, will require recirculation and look forward to again reviewing and 
contributing to a project that will better protect the surrounding natural resources and better meet the 
needs of the community. 
 
RESPONSE O.47: Responses to the comments raised in this letter are provided in Responses O.1 

through O.47.  The comments do not identify substantive inadequacies in the 
CEQA document that justify recirculation.  The recirculation of an EIR is 
required when significant new information is added to the EIR (CEQA 
Guidelines Section 15088.5).  The responses to the comments clarify 
information in the Draft EIR.  The comments raised do not identify a new or 
more significant impact, or a new feasible project alternative or mitigation 
measure different than those identified in Draft EIR.  For these reasons, the 
EIR does not need to be recirculated. 

 
 
The comment letter included three attachments: 1) Geologic Associates Figure 7-3A; 2) Newby 
Island Landfill/ Redwood Landfill Mitigation and Monitoring Report Program Comparison; and 3) 
Redwood Landfill MMRP 11-17-08.  Comments made by Citizens Committee to Complete the Refuge 
on the attachments themselves are excerpted below and responded to below.  Since the Newby Island 
MMRP has not yet been completed, the comments inserted by this letter writer are about an MMRP 
created for another project at a different location. 
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COMMENT O.48: This is an attachment to the previous letter.  The letter writer’s comments are 
highlighted below and the responses to those comments follows in order. 
 

Impacts Newby Island Sanitary Landfill 
Draft EIR 

Redwood Landfill Final MMRP 

Biological Impacts 
Construction impacts 
on birds 

DEIR, p. 128 (BIO 3 Analysis) 
The proposed project shall comply 
with applicable regulations including 
the Migratory Bird Treaty Act 
(MBTA) and California State Fish and 
Game Code. The project shall 
implement the following measures: 
• Avoid Commencement of New 
Activities During the Nesting Season. 
Grading, dumping, construction, and 
other project activities in the areas 
where they do not currently occur 
should be scheduled to commence 
during the no-breeding season to the 
extent feasible. The period of January 
through August encompasses the 
nesting season for most birds in the 
project area.  
• Pre-disturbance Surveys. If new 
activities are to occur during the 
breeding season, predisturbance 
surveys shall be conducted by a 
qualified ornithologist no more than 15 
days prior to the initiation of new 
disturbance in any given area. Pre-
disturbance surveys shall ensure that 
no nests of species protected by the 
MBTA or State Code will be disturbed 
during project implementation. 
• Buffer Zones. If an active nest is 
found, a qualified biologist shall 
determine the extent of a construction-
free buffer zone to be established 
around the nest until nesting has been 
completed. 
 
Note these items should be included as 
mitigation measures in the MMRP, not 
just discussed in the impact analysis. 
As mitigation measures, compliance 
will be monitored.

3.3.4a: Levee reconstruction work 
during the California clapper rail 
nesting season (February 1 – August 31) 
shall be avoided, unless surveys by a 
qualified biologist with a current federal 
scientific take permit for California 
clapper rail indicate that California 
clapper rails are not nesting within 750 
feet of the work area, or another 
distance determined in informal 
consultation with the U.S. Fish and 
Wildlife Service. The surveys shall be 
conducted consistent with the current 
U.S. Fish and Wildlife Service survey 
protocol for California clapper rail. 
Furthermore, the surveys shall be 
conducted to determine the pair status 
of any observed individuals, local 
habitat use, and location of nests (if 
any) to within at least 30 feet If nesting 
California clapper rails are found or 
suspected, one of the following 
measures shall be implemented: (a) No 
construction activities shall be 
conducted within 750 feet of a known or 
suspected California clapper rail nest or 
within another distance determined in 
informal consultation with the U.S. Fish 
and Wildlife Service; or (b) 
Construction activities that must occur 
within 750 feet (or another distance 
determined in informal consultation 
with the U.S. Fish and Wildlife Service) 
of a known or suspected California 
clapper rail nest shall be conducted only 
between September 1 and January 31. 
 
Note specific timing of construction 
activities to avoid impacts to clapper 
rails. 

 
RESPONSE O.48: The comment made is highlighted.  The City, in accordance with CEQA 

Guidelines Section 15097, shall prepare a mitigation monitoring and 
reporting program (MMRP) for this project prior to Council approval of the 
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project itself.  The mitigation measures identified in the EIR to reduce 
impacts to a less than significant level, as well as project revisions (e.g., 
changes to the project description as discussed in the Introduction of this 
document), will be included in the project MMRP.    

 
The comments above (which are highlighted) suggest that the project MMRP 
should include standard measures such as compliance with the Migratory 
Bird Treaty Act (MBTA) and California State Fish and Game Code, and 
include timing of construction activities to avoid impacts to clapper rails.  As 
discussed in Section 3.6.2.3 (page 128) of the Draft EIR, impacts to species 
protected by the MBTA were not determined to be significant under CEQA 
because the project is not proposing to violate existing laws or regulations.  
For this reason, the measures regarding commencement of new activities, pre-
disturbance surveys, and buffer zones are not considered mitigation and do 
not need to be included in the project MMRP.  In regards to the comment 
about the timing of construction activities, currently landfilling activities 
occur throughout the project site.  Thus, any California clapper rails occurring 
near the site will already be acclimated to those disturbances.  As described in 
Section 1.4.3.14 of the Draft EIR, no new activities that generate loud noises 
and vibration substantially greater than existing levels (as determined by a 
qualified biologist) will be located within 700 feet of California clapper rail 
nesting habitat in Coyote Creek, South Coyote Slough, or associated tidal 
marsh habitats in to the south, west, and north portions of the project site.  
Therefore, it is not necessary to describe specific timing for construction 
activities to avoid impacts to clapper rails.  
 

COMMENT O.49: 
 

  3.3.4b: Levee reconstruction work 
throughout the year (regardless of time) 
should be conducted consistent with the 
following provisions to address 
potential impacts to California clapper 
rail and salt marsh harvest mouse: 
(a) No construction activities should be 
conducted any earlier than 1.5 hours 
after sunrise and any later than 1.5 
hours prior to sunset (to address the 
crepuscular activity peaks of this taxon); 
(b) No construction activities should be 
conducted 1.5 hours prior to or 1.5 
hours after high tides that are of 
sufficient elevation to flood the adjacent 
middle intertidal marsh (when clapper 
rails and salt marsh harvest mice may 
need to seek refuge in high intertidal 
marsh or upland from rising tidal 
waters); and  
(c) Upon completion of the construction 
activities all disturbed soils in marsh 
habitat shall be winter stabilized to 
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prevent erosion and allow for passive 
restoration of brackish marsh 
vegetation. 
 
Note specific timing of construction 
activities to avoid impacts to clapper 
rails. 

 
RESPONSE O.49: The comment made is highlighted.  Refer to Response O.48 above. 
 
COMMENT O.50: 
 
Bird deterrent 
activities 

DEIR, p. 123 
The following bird deterrent 
techniques have been implemented: 
• Reducing availability of food supply 
by maintaining a small working face 
and through the compaction and daily 
cover of refuse; 
• Eliminating sources of water through 
drainage controls which prevent 
ponding of water; 
• Using blank-firing guns and other 
noisemaking devices by landfill 
personnel to minimize birds’ desire to 
land at the landfill; and 
• Using falcons and dogs to deter birds 
from the landfill. 

3.3.5a: Bird deterrent practices and 
compost machinery, including grinders, 
trammel screens, and windrow turners, 
and other composting equipment 
capable of generating high noise levels 
shall be operated to assure that noise 
levels do not exceed 76 dBA at the 
marsh boundary east of the levee during 
the California clapper rail nesting 
season (February 1 – August 31).  
Furthermore, the existing screening 
between the composting area and the 
marsh shall be maintained in place to 
minimize line-of-sight views of 
composting activities from the adjacent 
low intertidal marsh. See also 
Mitigation Measure 3.7.3.  
 
Note specific decibel limits included in 
measure. 

 
RESPONSE O.50: The comment made is highlighted.  A qualified acoustical consultant in 

consultation with a qualified biologist will determine if loud noise is 
substantially greater than existing levels when determining if activities may 
or may not disturb clapper rails.  A qualified acoustical consultant, in 
consultation with a qualified biologist, ensures that factors other than decibel 
levels are taken into consideration, including ground vibration, visibility of 
disturbance, and proximity to rail habitat. 

 
COMMENT O.51: 
 
Greenhouse gas 
emissions 

DEIR, p. 218 (Impact C-GCC) 
It is assumed that some of the best 
management practices (BMPs) from 
the California Integrated Waste 
Management Board’s Technologies 
and Management Practices for 
Reducing Greenhouse Gas Emissions 
from Landfills (2008) will be 

3.2.5f: Prior to project approval, the 
applicant will develop a Greenhouse 
Gas Reduction plan that demonstrates 
how the landfill will achieve by 2020 a 
reduction in annual GHG emissions 
such that emissions are no greater than 
15 percent below 1990 levels. This will 
include but is not limited to 
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implemented as the landfill expands. 
The project does not currently propose 
any specific practices, which must be 
individually evaluated for each site for 
appropriateness and effectiveness.   
 
Note these items should be included as 
mitigation measures in the MMRP, not 
just discussed in the impact analysis. 
As mitigation measures, compliance 
will be monitored. 

development of alternative energy, 
including additional landfill gas-to-
energy production capacity and solar 
generation capacity; use of alternative 
fuels in on-site equipment and in truck 
fleets; increased recycling, development 
of other on-site renewable energy 
generation capacity. Measures may also 
include practices discussed in the 
CIWMB Guidance document entitled: 
CWWMB, Technologies and 
Management Options for Reducing 
Greenhouse Gas Emissions From 
Landfills, April 2008, available at: 
http://www.ciwmb.ca.gov/Publications/
Facilities/20008001 .pdf. 
For emission reductions that cannot 
feasibly be achieved through on-site 
measures, the plan may specify 
purchase of offsite carbon credits that 
are verified and listed with the 
California Climate Action Registry; 
available from the Chicago Climate 
Exchange or the Regional Greenhouse 
Gas Initiative (RGGI); or otherwise 
deemed acceptable by the Marin County 
Marin County Community 
Development Agency /BAAQMD. The 
plan will include specific measures and 
a timeline for reducing the landfilling 
and use as landfill cover material of 
putrescible organic material. This will 
include, but is not limited to, phasing 
out the use of raw greenwaste and 
sewage sludge as alternative daily cover 
material, reducing the landfilling of 
sewage sludge, food waste, and other 
materials with a potential for high 
methane generation, and cooperative 
programs with waste collectors, 
individual municipalities, and joint 
powers authorities to increase source 
separation of organic materials for 
composting. The plan will include cost 
estimates for plan implementation GHG 
reduction measures and will identify 
funding sources, including but not 
limited to tip fee increases.  The plan 
shall include an implementation 
schedule that demonstrates compliance 
with the following interim and final 
targets:  
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By 2015: Greenhouse gas emissions 
reduced by 25% below annual baseline; 
By 2020: Greenhouse gas emissions 
reduced to 15% below 1990 levels; 
Beyond 2020: Greenhouse gas 
emissions not to exceed 15% below 
1990 levels. 
The plan will include an updated 
inventory of lifecycle 

 
RESPONSE O.51: The comment made is highlighted.  As discussed in Section 6.5.3.1 (page 

218) of the Draft EIR: 
 

It is assumed that some of the best management practices 
(BMPs) from the California Integrated Waste Management 
Board’s Technologies and Management Practices for 
Reducing Greenhouse Gas Emissions from Landfills (2008) 
will be implemented as the landfill expands.  The project does 
not currently propose any specific practices, which must be 
individually evaluated for each site for appropriateness and 
effectiveness.  The greenhouse gas emissions calculated do 
not assume any benefit from the possible future 
implementation of BMPs. 

 
As stated on page 218 and excerpted above, the greenhouse gas emissions 
calculated for the project “do not assume any benefit from the possible future 
implementation of the BMPs.”  As discussed in Section 6.5.3.1 of the Draft 
EIR, the project would not result in significant greenhouse gas emissions.  
Since the BMPs were not accounted for in the project’s greenhouse gas 
emission calculations and the project would not result in significant 
greenhouse gas emissions (i.e., the project does not require mitigation for this 
impact), BMPs will not be included in the project MMRP.   

 
COMMENT O.52: 
 
Changes in Sea 
Level 

Mitigation Measure C-GCC – 1.1 
If the sea-level were to rise to 3.6 feet, 
the project proponent shall raise 
portions of the existing levee that are 
below 14 feet (NGVD29) by about one 
foot to ensure protection from the 
predicted sea-level rise of 4.6 feet and 
100- year flood event. 
 
Note does not include any requirement 
to update flood control needs over time 
or to ensure that adequate funding is 
available to make the needed 
improvements. 

3.5.6d: Prior to project approval, the 
applicant shall prepare and submit to the 
LEA and the San Francisco Bay 
Regional Water Quality Control Board a 
plan for long-term flood protection of 
the site. The plan will include a 
consideration of feasible options for 
achieving protection from the 100- year 
flood in the face of rising sea level and 
increased flood frequency and intensity. 
The plan shall include selection of the 
preferred method or methods for 
achieving flood protection, and both a 
schedule and financial assurances for 
their implementation. The engineering 
basis for the plan shall be independently 
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peer reviewed by a Registered 
Geotechnical Engineer prior to 
submittal for approval. The plan will be 
drafted and then updated every 5 years 
during the remaining operational life of 
the landfill and the post- closure 
maintenance period to ensure that it is 
current with the most recent and 
broadly-accepted predictions for flood 
levels, following consultation with the 
U.S. Geological Survey, the San 
Francisco Bay Conservation and 
Development Commission, and other 
monitoring agencies that track bay and 
ocean levels and that may provide 
estimates of mean sea level rise and 
areas subject to future inundation. 

 
RESPONSE O.52: The comment made is highlighted.  Additional detail has been added to 

mitigation measure MM C-GCC – 1.1 on page 221 of the Draft EIR that 
responds to the above comment (refer to Section 5.0 Revisions to the Text of 
the Draft EIR).  The project proponent would fund any needed 
improvements.  The comments raised in this letter do not identify any new or 
more significant environmental impacts than were already identified in the 
Draft EIR.   
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P. RESPONSES TO COMMENTS FROM KING & LYONS LLC 
(dated 11/5/09) 

 
COMMENT P.1:   We have reviewed the Draft Environmental Impact Report ("EIR") for the 
Newby Island Sanitary Landfill and The Recyclery Rezoning Project ("Project").  As the owner and 
developer of adjacent property in Fremont, we have some concerns about the impact of the proposed 
Project on our ability to develop and operate our property.  Also, based upon our review, we feel that 
the Draft EIR’s disclosure and analysis of some of the Project’s potentially significant environmental 
impacts do not meet the requirements of the California Environmental Quality Act ("CEQA"), as 
detailed below. 
 
I. Project Description 
 
The Draft EIR fails to provide a complete and accurate description of the Project.  Importantly, the 
Project description does not set forth a definite date by when all activities will end.  According to the 
Draft EIR, the applicant has stated that the existing anticipated closure date of 2025 would not 
change with the proposed Project - i.e., all activities would cease in 2025.  However, the City has no 
direct control over the closure date, meaning the Project would allow indefinite landfill operations as 
long as capacity remains. (Draft EIR, p. 59.)  Further, the impacts will extend beyond the date by 
when the existing facility is expected to reach capacity (approximately 2016).  Consequently, 
because the Draft EIR’s description of the Project is inaccurate as it relates to closure date, the Draft 
EIR potentially fails to adequately analyze the full extent of the Project’s potential impacts. (See, for 
example, discussion below regarding Biological Resources.) 
 
RESPONSE P.1:   As stated in the Draft EIR, the project proponent believes that with or without 

the project, the landfill’s estimated closure date would remain at 2025.  
However, as explained in the Draft EIR and in the above comment, the 
approval of the rezoning would allow for indefinite landfill use as long as 
capacity remains at the landfill.  For this reason, the exact closure date of the 
landfill with or without the project is unknown and therefore, not identified in 
the Draft EIR.  Possible scenarios of how the landfill could operate with and 
without the project and the possible resulting closure date from the different 
scenarios are discussed throughout the Draft EIR, including Sections 1.1 and 
3.0 (pages 1 and 45-47).   

 
Because the exact date of landfill closure is unknown, the analysis in the 
Draft EIR assumes that approval of the proposed PD zoning could allow for 
indefinite landfill use as long as capacity remains at the landfill.  This is 
stated in Section 1.1 of the Draft EIR (see page 1) and referenced in the above 
comment.  The comment contends that the Draft EIR does not analyze the 
“full extent” of the project’s impact given the uncertainty in the landfill’s 
closure date.  Assuming that the landfill could operate indefinitely is a 
conservative assumption and therefore, the “full extent” of the project’s 
impacts are evaluated in the Draft EIR. 

 
COMMENT P.2:   In addition, on page 8, the Draft EIR sets forth a description of the activities 
that will occur in the D-shaped area.  According to that description, the area is to be used for support 
uses for the waste disposal and recycling activities continuing to occur at the Recyclery and on the 
remainder of the Newby Island Sanitary Landfill ("NISL") site.  The description is accompanied by a 
table that sets forth the uses allowed in the D-shaped area.  However, the description does not 
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provide an accurate picture of all the uses that could potentially occur on the site at the same time.  
Specifically, the Draft EIR subsequently reveals that numerous activities could be relocated to the D-
shaped area, including (but not limited to) the scales, the leachate holding tanks and ancillary 
facilities, and the fueling station.  Because the Project description does not accurately and completely 
discuss the potential for all these uses to be located in the D-shaped area at one time, we feel that the 
Draft EIR fails to adequately address the full impacts that could occur as a result of the Project. 
 
RESPONSE P.2:   The state of the landfill is never static.  Landfill operations and activities 

occur and migrate throughout the site.  For example, green waste brought in is 
processed at the Recyclery and then transported to the composting windrows 
on the landfill.  In addition, the uses on the landfill are relocated over time.  
For example, composting operations previously took place on the D-shaped 
area and have since been relocated to the west side of the landfill.  The list of 
possible uses that could occur on the D-shaped Area under the proposed 
project is provided in Table 1.4-1 on page 9 of the Draft EIR.  Most of the 
uses listed in Table 1.4-1 already occur on the project site.  The primary 
impacts from uses on the D-shaped area are impacts to biological resources, 
noise impacts, land use compatibility impacts from new uses, and visual 
impacts.   

 
As discussed in Sections 3.5 Noise and 3.6 Biological Resources in the Draft 
EIR, any new activities that generate loud noises and vibration substantially 
greater than existing levels will not be located within 700 feet of California 
clapper rail nesting habitat in Coyote Creek, South Coyote Slough, or 
associated tidal marsh habitats to the south, west, and north of the Newby 
Island site.  This 700 foot buffer includes the entire D-shaped area.  
Therefore, under the proposed project, no uses on the D-shaped area would be 
allowed that result in significantly greater noise or biological impacts 
compared to existing conditions.  
 
As stated above, most of the uses proposed on the D-shaped area already exist 
and occur on the project site.  As discussed in Section 3.1 and outlined in 
Table 3.1-1 of the Draft EIR, the new uses that would be allowed on the D-
shaped area as a result of the project are corporation yard activities and a 
household waste drop-off facility.  The land use compatibility impacts of 
these new uses are discussed in Section 3.1.2.3 (pages 61-63) of the Draft 
EIR.  It was concluded that these new uses would not create any new land use 
compatibility impacts. 
 
The visual impacts of the project, including the uses on the D-shaped area are 
discussed in Section 3.2 of the Draft EIR.  Existing and proposed activities on 
the D-shaped area are not and would not be visible from surrounding vantage 
points.  For this reason, activities on the D-shaped area would have a less than 
significant visual impact. 
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COMMENT P.3:   II. Analysis of Land Use Impacts.  The Draft EIR concludes that the Project 
would not result in land use impacts because, among other things, the Project site is separated from 
other uses, and if the Project is not approved, the waste would be diverted to another landfill and 
would likely result in similar or greater impacts. (Draft EIR, p. 59.)   
 
RESPONSE P.3:   This comment is not an accurate summary of the information in the Draft 

EIR.  As discussed in Section 3.1 of the Draft EIR, many factors including the 
landfill’s distance from surrounding land uses and the nature of the nearby 
uses, reduces the project’s land use impacts to a less than significant level. 

 
The discussion on page 59 of the Draft EIR, which is referenced in the above 
comment is a discussion of the impact from the height increase, and includes 
the following statement:  

 
If the project is not approved, the existing impacts of the 
landfill operations would likely cease in 2016 if the landfill 
continues to operate as it does now until the existing capacity 
is reached, or the existing impacts could be of less magnitude 
and displaced elsewhere if the landfill tapers the amount of 
incoming waste to its contractual amounts only and the non-
contractual waste is diverted from Newby Island to another 
landfill.  Diverting waste to another landfill would likely 
result in similar or greater impacts in comparison to the 
proposed project (see discussions in Sections 3.4 Air 
Quality, 3.12 Energy, and 6.5 Global Climate Change). 

 
This paragraph explains what is likely to happen if the height extension is not 
approved. 

 
COMMENT P.4:   The Draft EIR fails to take into consideration, however, that by allowing the 
landfill to continue operating beyond the timeframe when existing operations likely would otherwise 
end (i.e., 2025 versus 2016), the Project has the ability to substantially impact surrounding land uses, 
including development on our adjacent property.   

RESPONSE P.4:   There is no development on the adjacent property, and there was no 
development on that property when the NOP was circulated in 2007, which is 
the baseline against which impacts must be evaluated (CEQA Guidelines 
Section 15125). 

 
COMMENT P.5:   Further, the Draft EIR provides no evidence to show that if waste is diverted, 
similar or greater impacts would occur.  Given that the other landfill would be in a different location 
and therefore would not front the same uses, such a conclusion seems incorrect. 
 
RESPONSE P.5:   If the project is not approved, it is possible that waste typically delivered to 

NISL would be diverted to another landfill which is an impact unrelated to 
the severity of the land use impacts from the proposed project.  The impacts 
would not be at this location, which does not mean that they are lesser 
impacts. 
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COMMENT P.6:   Also, the Draft EIR’s analysis of "Other Impacts" in the Land Use section is 
based on partially incorrect information.  Specifically, the Draft EIR states that the Project would not 
increase the amount of incoming waste at the landfill, which is used as a basis for concluding that the 
Project would not likely increase the amount of windblown waste on a daily basis. (Draft EIR, p. 63.) 
However, the Project will increase the amount of incoming waste since it will increase the capacity 
by 15.12 million cubic yards.  This additional amount of waste could result in more windblown 
waste, which could significantly impact adjacent properties, including our property. 
 
RESPONSE P.6:   The text of the Draft EIR has been revised to clarify that the project would 

not increase the daily amount of incoming waste at the landfill (refer to 
Section 5.0 Revisions to the Text of the Draft EIR), which influences the 
amount of litter.  The proposed increase in capacity would allow the landfill 
to continue taking in waste at the same rate as it is taking in now (see Section 
1.3, objective B on page 4 of the Draft EIR).  The total amount of waste 
disposed at NISL would increase as a result of the project; however, the daily 
amount of incoming waste would remain the same compared to existing 
conditions which is specifically what this section of the Draft EIR says.  Also, 
refer to Response A.2. 

 
COMMENT P.7:   III. Analysis of Aesthetics Impacts.  The Draft EIR states that the landfill will 
blend visually with the more distant hills behind it without the buildings on top. (Draft EIR, p. 66.)  
However, this conclusion is flawed in that it is based upon the landfill’s final state, when it will be 
mostly grass-covered (see Draft EIR, p. 76).  This state will not occur until the landfill is closed, 
though, which could be 2025 or later.  Until that time, the landfill will not be grass-covered.  Also, 
buildings will be located on top of the landfill.  As such, the conclusions in the Draft EIR regarding 
impacts are incorrect.  (While the Draft EIR provides a short discussion about a midway bench to 
screen equipment, this discussion does not (a) thoroughly detail all the activities that will occur on 
the landfill while it is operational, (b) provide details regarding the berm to support the conclusion 
that the berm will indeed provide adequate screening, (c) address screening of buildings on top of the 
landfill, or (d) ensure that the berm will be provided, such as by making it a mitigation measure.) 
 
RESPONSE P.7:    This comment is incorrect.  The text on page 66 of the Draft EIR referred to 

describes the existing view of the landfill from the Don Edwards Wildlife 
Refuge shown in Figure 3.0-4 of the Draft EIR.  The text of the Draft EIR on 
page 66 states: 

 
The Don Edwards Wildlife Refuge is a major public open 
space feature that consists of a variety of wetlands and 
habitats.  Public access in the Refuge is generally limited to 
trails and the visitors and educational centers.  The Alviso 
Visitors Center is the nearest visitor’s center, located adjacent 
to the Wildlife Refuge and a little more than a mile from the 
southerly edge of the landfill.  From the northerly edge of the 
center’s parking lot, the landfill looks like a low hill with 
buildings on top.  Without the buildings on top, the landfill 
would blend visually with the more distant hills behind it 
(Figure 3.0-4).    

 
The visual impact discussion and conclusion is provided in Section 3.2 on 
pages 74-79 of the Draft EIR.  The final state, rather than an intermediate 
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state, of the landfill was used to analyze the impacts of the project because 
that is the worst-case scenario – when the landfill would be at its tallest and 
greatest mass.  The active landfill will continue to look exactly as it does 
now, but will grow incrementally taller. 
  
The activities that will occur on top of the landfill when it is operational are 
exactly the same as the existing conditions, and are described in Sections 1.4 
Project Description and 1.5 Changes Proposed by the Project, as well as 
Table 1.4-1, of the Draft EIR.  The landfill activities specifically anticipated 
on the midway bench are identified on Figure 1.0-10 of the Draft EIR.  Figure 
1.0-10 shows that the following activities are anticipated on the midway 
bench: hauling company facilities including box storage; landfill facilities 
including recyclable materials processing and equipment storage; and 
composting operations and facilities including windrows, material processing, 
finished compost stockpiles, and equipment storage. 
 
As described in Section 1.4 Project Description (page 26) of the Draft EIR, 
the project proposes to create a berm at the edge of the midway bench to 
block views of the proposed activities at the midway bench.  The berm is not 
identified as a mitigation measure because it is proposed as part of the project 
design (page 26 of the Draft EIR).   

 
COMMENT P.8:   Also, in the visual simulations provided in the Draft EIR, the structures and 
buildings that were visible to the naked eye were not noticeable (see Draft EIR, p. 66).  As a result, 
the simulations cannot be relied upon as accurate representations allowing for an adequate 
assessment of the visual impacts. 
 
RESPONSE P.8:   The above comment is referring to the discussion on page 66 of the Draft EIR 

that states: 
 

In the field, the buildings and structures on the landfill were 
noticeable and distinguishable from viewpoints shown in 
Figures 3.0-3 to 3.0-8 due to their contrasting color and the 
fact that they break the surface line of the landfill mass.  They 
may be less noticeable in the photographs because of the 
visual clutter introduced by other buildings in the 
foregrounds, large pieces of outdoor equipment, electrical 
transmission lines and towers, roadways, etc. 

 
The comment itself and excerpted discussion from the Draft EIR are referring 
to the real time photographs taken of the landfill under existing conditions.  
The photographs of the landfill under existing conditions are not 
photosimulations, but actual photographs taken in real time – unaltered.  The 
statement in the Draft EIR that the buildings on the landfill may appear less 
noticeable in the photographs due to the existing surrounding urban 
environment is an observation and does not discount the accuracy of the 
photographs. 

 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 190 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

COMMENT P.9:   More importantly, no visual simulations are provided from our adjacent 
property, which likely will be the property most impacted by the Project. 
 
RESPONSE P.9:   Under CEQA, visual impacts from public vantage points are of primary 

concern.  The courts have ruled that under CEQA, “the question is whether a 
project would affect the environment of persons in general, not whether a 
project will affect particular persons.”   

 
The commenter’s property is currently undeveloped and vacant.  The property 
is fenced and public access is not available.  The City coordinated access to 
the commenter’s property in order to complete photosimulations in response 
to a request from the landfill owner.  The photosimulations were completed 
from vantage points in the northern and southern portion of the King & Lyons 
property.  Those photosimulations are provided on the following pages.  As 
shown in the photosimulations, under the proposed project, the landfill height 
would look taller.  As shown in the photosimulations on the following pages, 
the increase in landfill height under the proposed project covers additional 
sky.  Given the overall width and mass of the landfill, however, the 
incremental increase in landfill height appears relatively small and does not 
substantially alter or degrade views from the commenter’s property; the 
impact of the project on views from this private property would not be a 
significant adverse impact, even if there were people on the property.  Under 
the baseline required by CEQA (existing conditions) there is no one on the 
property that could be impacted.  This analysis of views of the proposed 
project from the commenter’s property is consistent with the analysis in 
Section 3.2 Visual and Aesthetics of the EIR. 

 
COMMENT P.10:   Further, the discussion regarding change in visual character (see Draft EIR, 
pp. 75-78) does not analyze the visual impacts that could result if several or all of the uses that could 
be relocated to the D-shaped area are relocated (e.g., fuel station, scales). 
 
RESPONSE P.10:   As discussed in Response to Comment P.2, the visual impacts of the project 

(including the uses on the D-shaped area) are discussed in Section 3.2 of the 
Draft EIR.  Existing and proposed activities on the D-shaped area are not and 
would not be visible from surrounding vantage points because of the height of 
surrounding levees and the trees on the levees.  For this reason, activities on 
the D-shaped area would have a less than significant visual impact. 
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COMMENT P.11:   In addition, the Project will have lighting that is operational 24 hours a day.  
Although it acknowledges that lighting associated with nighttime operations will be incrementally 
more visible, the Draft EIR concludes that there will be no increase in lighting because it would not 
be different from existing conditions, plus the lighting would be shielded and directed downward 
during night operations. (See Draft EIR, p. 78.)  Such determinations are not adequate.  A thorough 
analysis, including photometric studies, should be provided and mitigation measures included to 
ensure that there is no significant increase in visibility, particularly from our adjacent property. 
 
RESPONSE P.11:   The property owned by the letter writer is vacant.  It was also vacant in 

December 2007, when the NOP was circulated, which constitutes the baseline 
condition against which project impacts must be analyzed (see Section 3.0 on 
pages 45-46).  Because the existing development is a landfill with wide 
variations in operational cycles and functions, the Draft EIR describes the 
landfill as it typically operates.  The letter writer’s property, however, has not 
changed its land uses in at least a decade. 

 
When the NOP was circulated, there was a prior approval in place on the 
adjacent property for industrial/commercial development.  Subsequent to that 
time, the City of Fremont approved a zoning that allows different commercial 
development.  The subsequently approved project was still pending when this 
Draft EIR was written and it appears in the list of cumulative projects (see 
item number 35 on page 202) as one of the pending projects.   
 
Since the NOP for this proposed project was filed prior to approval of the 
new development on the adjacent property, it is assumed that the impacts of 
the landfill’s operation and of the increased landfill height were considered 
and found acceptable by the City of Fremont in considering that project’s 
approval. 
 
Although CEQA does not require that an EIR evaluate in detail the land use 
impacts to a project that might be built on vacant land at some point in the 
future, the following discussion summarizes the information in the Draft EIR 
and identifies the effects likely to occur on the King & Lyons property. 

 
The commenter’s property is 147 acres and located west of Interstate 880 (I-
880) between the south terminus of Fremont Boulevard and Dixon Landing 
Road, and east of NISL.  Since the circulation of the Draft EIR, the Creekside 
Landing Project has been approved on the commenter’s property.  The 
Creekside Landing project site is separated from NISL by Coyote Creek 
(which is at least 125 feet wide).  The western portion of the Creekside 
Landing project site (88 acres), which is closest to the NISL site, is identified 
as a wetlands area that would not be developed.  The eastern portion of the 
Creekside Landing project site (the remaining 59 acres) is approved for 
commercial uses.   
 
Based on the Creekside Landing Project site plan, the D-shaped area (which 
is the portion of the project site located closest to the Creekside Landing 
Project) would be separated from the nearest planned commercial building 
and associated parking by Coyote Creek, the wetlands area, and the future 
Fremont Boulevard extension.  The D-shaped area and the nearest planned 
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commercial building and associated parking would be separate by over 600 
feet.   
 
The landfill, its operations, and associated lighting are part of the existing 
setting.  The landfill is currently visible from the Creekside Landing project 
site.  Compared to existing conditions, the landfill would be more visible 
because the landfill mass would be taller under the proposed project.  
Photosimulations were completed of the proposed project from the Creekside 
Landing site in response to this comment letter (refer to Response P.9).  As 
discussed in Response P.9 above, the project would not result in significant 
visual impacts to the Creekside Landing site. 
 
As discussed in Section 2.2 (see page 78) of the Draft EIR, no changes to the 
lighting are proposed and no new lighting is proposed on NISL as part of the 
project.  However, as the height of the landfill increases, the lighting 
associated with nighttime operations will be incrementally more visible.  The 
location of a corporation yard on the D-shaped area could require some 
additional nighttime lighting for safety purposes, which is not a change from 
existing conditions because most of the corporation yard operations are 
already on the site.  As discussed on page 78 of the Draft EIR, the project 
would be required to conform to the City of San José Outdoor Lighting Policy 
and with the adopted Riparian Corridor Policy Study.  The City’s Outdoor 
Lighting Policy requires that outdoor lighting be low-pressure sodium 
lighting, not be directed skyward, and shielded.  In addition, the Lighting 
Policy requires that all outdoor lighting fixtures be turned off within one hour 
of the close of business, unless needed for safety or security in which case the 
lighting shall be reduced to the minimum level necessary.  Therefore, while 
the project would result in an incremental increase in the lighting at the 
project site, the increase would not be substantial compared to existing 
conditions. 
 
Coyote Creek lies between Newby site and the Creekside Landing property.  
The City’s Riparian Corridor Policy Study requires that lighting for the 
landfill must be sited and designed to avoid light and glare impacts to the 
riparian corridor.  Any lighting on the site must be kept as far as possible 
away from the riparian corridor and must be as low as possible and directed 
downward, with the light source not visible from the riparian areas. 
 
Given the distance between the project site and the planned Creekside 
Landing development, the standards and restrictions placed by the proposed 
PD zoning on the lighting, and the fact that the landfill and its associated 
lighting are part of the existing setting, the proposed project would not result 
in a significant lighting impact to the letter writer’s property. 

  
COMMENT P.12:   Finally, the Draft EIR later states that the Project will implement visual 
distractions as deterrents against gulls. (Draft EIR, p. 142.)  The impacts of the use of these visual 
distractions are omitted from the analysis. 
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RESPONSE P.12:   This statement does not accurately summarize information in the Draft EIR.  
Visual distraction/deterrent devices are identified on page 142 of the Draft 
EIR as an adaptive nuisance species abatement measure that could be 
implemented as part of the Nuisance Species Abatement Plan (NSAP).  The 
NSAP is required as mitigation and a complete copy of the NSAP is included 
in Appendix D of the Draft EIR (also refer to Section 5.0 Revisions to the 
Text of the Draft EIR for text clarifications to the NSAP).  Visual 
distraction/deterrent devices are described as follows on page 74 of the 
NSAP: 

 
Visual Distraction/Deterrent Devices. Objects such as kites, 
balloons, flags, scarecrows, raptor or coyote effigies, and 
inflatable “scary man” devices can be used to deter nuisance 
avian species from foraging and roosting at the landfill and 
Recyclery, particularly at times when human activities are 
limited on the site.  Devices like raptor effigies and inflatable 
objects can be programmed to activate at regular or random 
intervals, or can be radar activated, which has been shown to 
increase effectiveness (Ronconi et al. 2004, Ronconi and St. 
Clair 2006).  These devices are likely to have a greater impact 
when used simultaneously with other abatement techniques, 
as gulls and corvids will likely acclimate to these disturbances 
without the presence of humans, raptors, or dogs.  In areas 
where these measures have been effective, the devices need to 
be moved periodically to inhibit habituation (DeFusco and 
Nagy 1983, LGL Ltd. 1987). Target species included gulls 
and corvids. 

 
Objects such as kites, balloons, flags, scarecrows, raptor or coyote effigies, 
and inflatable “scary man” devices could be used at the landfill and Recyclery 
as visual distractions/deterrents for gulls and corvids.  They would be used to 
scare the birds away from the working landfill face, which will always be at 
least 1,800 feet away from the development portion of the King & Lyons 
property.  Most of the birds currently attracted to the Recyclery will be 
discouraged by the enclosure of the outdoor processing area either by netting 
or in a building.   

 
COMMENT P.13:   IV. Traffic Impact Analysis.  Per the comment above, some activities may 
be relocated to the D-shaped area.  Because these activities are not clearly discussed in the Project 
description, the Draft EIR fails to analyze the potential traffic impacts if some of the activities are 
relocated.  By way of example, the Draft EIR mentions that the scales may need to be moved to the 
D-shaped area in order to accommodate queuing.  The Draft EIR does not present an analysis, 
however, showing that once scales are relocated, queuing will be adequate or that new impacts will 
not occur at the scales’ new location.  Nor does the Draft EIR address what potential traffic impacts 
could occur if multiple uses, such as the scales and the fueling station, are relocated to the D-shaped 
area.  For example, will trucks waiting for scales conflict with trucks waiting to fuel?  Importantly, 
could some of these uses result in trucks needing to queue outside of the Project’s boundaries, 
thereby impacting adjacent streets? 
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RESPONSE P.13:   It is not correct that the proposed uses on the D-shaped area are not identified 
in the Draft EIR.  The uses that could occur on the D-shaped area are 
identified in Section 1.4 Project Description and Table 1.4-1 of the Draft EIR.  
Refer to Response to Comment P.2. 

 
As discussed in Section 3.3 of the Draft EIR (see pages 88-89), the Local 
Enforcement Agency (LEA), which is the City of San José, is responsible for 
enforcing traffic control at the landfill in conformance with state standards for 
traffic control at solid waste facilities (CCR Title 27, Section 20860), which 
states that landfill traffic shall be controlled to minimize interference and 
safety problems with traffic on adjacent public streets or roads.  The LEA is 
responsible for ensuring that landfill traffic does not impact adjacent streets. 

 
COMMENT P.14:   Further, the traffic analysis is based upon the assumption that no significant 
increase is likely to occur if the primary land uses (landfilling and recycling) do not increase. (Draft 
EIR, p. 88.)  No evidence is provided in support of this assumption, however.  As a result, the 
subsequent conclusion that the intersections at the Dixon Landing Road and I-880 interchange would 
not be significantly impacted by traffic associated with the Project also lacks support.  Given the 
significant traffic disruptions that could be caused by an impact to this intersection, failing to include 
a thorough analysis is inappropriate. 
 
RESPONSE P.14:   As stated in Section 1.4 Project Description (see page 33), as well as on page 

88 of the Draft EIR, the project proposes to limit incoming traffic delivering 
material for disposal or recycling to existing volumes.  Therefore, the project 
would not increase traffic volumes compared to existing conditions.  Because 
the project would not increase traffic volumes, and therefore would not 
increase the number of trips through the Interstate 880 (I-880) and Dixon 
Landing Road intersection, the project would not result in a significant traffic 
impact.   

 
According to the Santa Clara Valley Transportation Authority Congestion 
Management Program Transportation Impact Analysis Guidelines, a project 
shall complete a transportation impact analysis (TIA) if the project generates 
100 or more new weekday peak hour trips.  If a TIA is required intersections 
in which the project adds 10 or more peak hour trips to, are adjacent to the 
project site, or that the Lead Agency staff determines warrants analysis shall 
be evaluated.  The proposed project would not generate any new trips, 
therefore a TIA is not required and analysis of the I-880/Dixon Landing Road 
intersection is not warranted. 
 
Note that a discussion of the traffic impact that could result if the landfill 
were to shorten its hours of operation (thus, condensing the traffic trips into a 
shorter timeframe) is provided in Section 3.3.2.2 (page 88-89) of the Draft 
EIR.   

 
COMMENT P.15:   In addition, the traffic analysis fails to analyze the potential impacts at the 
intersection of Dixon Landing Road and McCarthy based upon the assumption that without the 
connection of Fremont Road to McCarthy Boulevard, development projects in Fremont would not 
have any impacts on that intersection.  However, no evidence is provided in support of this 
assumption. 
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RESPONSE P.15:   The conclusion reflected in this comment is the letter writer’s opinion and is 
not based on anything in the Draft EIR.  The project’s truck trips are already 
on the road today, they are part of the existing conditions.  The baseline for 
the traffic analysis is “background” conditions, which includes existing traffic 
volumes (which includes existing truck trips from the site) plus trips from 
other approved but not yet developed projects.   

 
As discussed in Section 1.4 Project Description of the Draft EIR, the project 
proposes to limit traffic associated with the landfill and recycling operations 
to existing levels.  Therefore, there would be no increase in daily truck trips.  
Regardless of future conditions (i.e., background and cumulative conditions, 
including planned developments and roadway improvements such as the 
extension of Fremont Boulevard), the proposed project would not increase the 
number of trips from the project site under future conditions compared to 
existing conditions.   
 
According to the City of Fremont (see Comment F.6),  the future extension of 
Fremont Boulevard to McCarthy Boulevard is not designated as a truck route 
in the City of Fremont’s General Plan.  Therefore, when Fremont Boulevard 
is extended to McCarthy Boulevard at Dixon Landing Road, the trucks going 
to and from the project site would not be distributed differently than they are 
today.  For this reason, the project truck trips (which are the same as under 
existing conditions) would not result in a significant impact at this 
intersection if Fremont Boulevard is extended. 
 
Because the project trips already exist and since the planned extension of 
Fremont Boulevard is not designated as a truck route, the project would not 
result in traffic impacts associated with the Fremont Boulevard extension.   

 
COMMENT P.16:   V. Analysis Of Air Quality Impacts.  The air quality analysis misleads the 
reader by including data regarding permitted conditions.  According to the Draft EIR, emissions 
under permitted conditions are provided to assist decision makers in determining whether the real 
world impacts of the approvals are significant.  However, subsequent discussions continue to focus 
on the differences between Project emissions and permitted conditions (see, e.g., Draft EIR, p. 101), 
versus Project conditions versus existing.  By placing the focus on how permitted emissions are 
greater than under Project conditions, the Draft EIR is able to reach conclusions of less than 
significant that otherwise possibly are not warranted. 
 
RESPONSE P.16:   This comment reflects a misunderstanding of the impact discussion.  The 

impacts discussed in the Draft EIR are not based on a comparison of 
permitted conditions to project conditions.   

 
As stated on pages 47 and 101 of the Draft EIR, the impacts under permitted 
conditions are provided for informational purposes and to assist the decision 
makers in determining whether the real world impacts of the requested 
approvals should be considered a significant effect on the environment.  
Impacts under permitted conditions should be acknowledged because the 
permitted conditions could occur now without additional environmental 
review or approvals.   
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While impacts under permitted conditions are discussed in Section 3.4 Air 
Quality of the Draft EIR, the project’s impacts are based on the difference 
between existing conditions and project conditions; that difference is then 
compared to the thresholds of significance recommended by the Bay Area Air 
Quality Management District (BAAQMD) to determine whether or not the 
impact is significant.   
 
As identified in Section 3.4 of the Draft EIR, the project would exceed 
BAAQMD thresholds for nitrogen oxide and volatile organic 
compounds/precursor organic compounds/reactive organic gases when 
compared to existing emissions (as well as immediate closure conditions).  
This is identified as a significant impact in the Draft EIR (see Impact AIR – 1 
on page 103 of the Draft EIR).   
 
The project did not meet the BAAQMD thresholds of significance for ground 
level carbon monoxide or TACs and therefore, those impacts were found to 
be less than significant.  These impact conclusions were not arrived at by 
comparing permitted conditions to project conditions.   
 
In addition, as discussed on page 105 of the Draft EIR, since the project 
would not increase odors compared to existing conditions, the project would 
have less than significant odor impacts. 

 
COMMENT P.17:   More importantly, the Draft EIR needs to thoroughly address impacts due to 
increase in odors as a result of the Project.  While this is a significant concern that has been 
expressed by various members of the community, the Draft EIR provides a mere half page discussion 
pursuant to which it dismisses the impact as less than significant.  The conclusion seems to be based 
in large part on the fact that NISL allegedly currently employs several odor control measures 
("ODMs"). (Draft EIR, p. 105.)  However, given that numerous odor complaints have been filed in 
the past (see Draft EIR, p. 98), one can only assume that the ODMs must not be working effectively 
all of the time.  A thorough analysis that does not rely solely on these measures to reach a conclusion 
should be provided. 
 
RESPONSE P.17:   As discussed in Section 3.4.1.3 of the Draft EIR (see page 98) and Section 7.0 

(pages 8 and 9) of the odor assessment in Appendix C of the Draft EIR, the 
landfill and Recyclery currently employ a number of odor control measures 
(OCMs).  Text has been added to the Draft EIR to describe the OCMs in 
more detail (refer to Section 5.0 Revisions to the Text of the Draft EIR). 

 
The project would have a significant odor impact if it substantially increased 
odors above existing conditions.  Under the proposed project, the landfill 
would be expanded vertically, raising its profile.  This would result in an 
increased capacity and increased landfill gas emissions.  The raised vertical 
profile will expose a greater surface area of the landfill to meteorological 
conditions.  However, an increase in the vertical profile of the landfill will 
also result in an increase in the distance which the odors must travel to reach 
sensitive receptors, as well as a greater air dispersion of emissions before they 
reach ground level.  It is probable that the downwind receptors in Milpitas 
could continue to be affected by the transport of odiferous compounds.  
However, while the project would allow more waste to be deposited at the 
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landfill, the project would not result in more waste being exposed at once 
than occurs under existing conditions due to the continued implementation of 
the OCMs and Odor Impact Minimization Plan.  The Odor Impact 
Minimization Plan has been added as Appendix F of the Draft EIR (refer to 
Section 5.0 Revisions to the Text of the Draft EIR).  The proposed project, 
with the continued implementation of current OCMs and Odor Impact 
Minimization Plan, would not increase odors compared to existing operations.  
In addition, the project description has been modified to include an “Initial 
Compost Area Line.”  This line restricts the location of composting to the 
western half of the landfill, which is furthest from sensitive receptors.  If 
composting is ever proposed east of this line (i.e., on the eastern half of the 
landfill closest to Milpitas), a PD Permit Amendment is required with 
additional environmental review before composting can be moved east of the 
line.  The potential odor impacts from the relocating composting operations 
east of the line will be assessed using then-current industry standards and the 
landfill operator will be required to mitigate odor impacts anticipated from 
the relocation in accordance with CEQA utilizing the best, commercially 
reasonable, industry management practices.   

 
COMMENT P.18:   Moreover, the analysis should take into consideration the fact that various 
activities could occur on the D-shaped area that will create odors and therefore could have significant 
odor impacts.  For example, the mulching and sorting operations likely would be a source of odors.  
Also, the leachate management system and fueling facilities potentially also could create odors if 
relocated to the D-shaped area.  An analysis that fully considers all these activities should be 
included in the EIR. 
 
RESPONSE P.18:   The primary sources of odor on the project site include exposed waste at the 

working face of the landfill, the composting area on the western portion of the 
landfill, and the food and organics processing at the Recyclery.  These 
primary odor generating activities are not proposed on the D-shaped area.   

 
The leachate collected at the landfill is contained in holding tanks and is 
therefore, not exposed to the air and does not generate substantial odor.  In 
addition, under the proposed project, the leachate may be directly transported 
in an existing underground pipe to the WPCP instead of being pumped into 
storage tanks as it is now.  Fuel on the site is stored in containers and is not 
exposed; therefore, if the fueling station were located on the D-shaped area, it 
would not generate substantial odors, especially over the distances to 
potential receptors. 

 
COMMENT P.19:   VI. Noise Impact Analysis Is Inadequate.  The Draft EIR’s noise analysis 
fails to take into consideration all the Project’s potential noise impacts.  For example, a thorough 
noise analysis could be provided that addresses the effects of maximum noise levels from 
intermittent single events, particularly during the nighttime since it is likely that some of the uses that 
will be developed on our adjacent property will operate at night.   
 
RESPONSE P.19:   The adjacent property is vacant, and there is no requirement in CEQA to 

identify impacts to land uses that do not exist.  The uncertainty in this 
comment (“it is likely that….”) illustrates the difficulty in evaluating effects 
under such circumstances.  Additionally, the Creekside Landing project site 
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was zoned for industrial uses when preparation of this EIR for Newby Island 
was begun.  Since then, the City of Fremont has changed the zoning, but that 
occurred after the Notice of Preparation for this EIR was circulated to the 
City of Fremont.  Since this is an existing landfill, with existing outdoor 
activities and an existing Recyclery, it is assumed that the compatibility of the 
newly approved uses for the Creekside Landing project was taken into 
account in approving those uses. 

 
As described in Section 1.4 Project Description (see page 27) in the Draft 
EIR, new activities that generate loud noises and vibration substantially 
greater than existing levels will not be located within 700 feet of California 
clapper rail nesting habitat in Coyote Creek, South Coyote Slough, or 
associated tidal marsh habitats to the south, west and north portions of the 
project site.  Figure 1.0-9 on page 29 of the Draft EIR shows the 700 foot 
buffer.  This 700 foot buffer includes the entire D-shaped area. 
 
The purpose of the 700 foot buffer is to prevent exposing wildlife in the 
habitat adjacent to the project site to substantially greater noise or vibration 
compared to existing conditions.  This habitat is located between the project 
site and the commenter’s property, which has recently been approved for the 
development of commercial uses (also referred to as the Creekside Landing 
project) and was not therefore evaluated as a nearby land use.  Since the 
Creekside Landing project is located even farther from the project site than 
the habitat in question, the noise experienced at the Creekside Landing site 
from the activities at the project site would be similar to existing conditions. 
 
As discussed in Section 1.4 of the Draft EIR, the activities (and their 
associated noise) at the Recyclery would not change substantially under the 
proposed project.  Therefore, uses at the Recyclery under the proposed project 
would not generate substantially greater noises compared to existing 
conditions. 

 
COMMENT P.20:   Further, an analysis of vibration impacts should be provided, which includes 
an evaluation of human annoyance from vibration.  Such vibration could occur from passing vehicles 
(particularly trucks) and equipment on the Project site.  (It should be noted that the Draft EIR later 
assumes that the Construction & Demolition Area and new activities could generate loud noises and 
vibration substantially greater than existing levels (see Draft EIR, p. 125).  However, this impact is 
not addressed in the noise discussion.) 
 
RESPONSE P.20:   The Draft EIR does not address vibration impacts to and from the project 

because there are no sources of vibration in the site vicinity that would affect 
the landfill and no new activities that would generate substantially greater 
noise and vibration compared to existing levels that would be located within 
700 feet of California clapper rail nesting habitat in Coyote Creek, South 
Coyote Slough, or associated tidal marsh habitats to the south, west and north 
portions of the project site.  Figure 1.0-9 on page 29 of the Draft EIR shows 
this 700 foot buffer. 

 
In general, the project would result in a significant vibration impact if it 
substantially increased vibration levels compared to existing conditions.  
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Possible vibration from trucks and equipment on the site are part of existing 
conditions.  The project proposes to limit the number of truck trips to existing 
volumes.  Therefore, possible vibration from trucks would not increase above 
existing conditions.   
 
As stated in Section 1.4 (page 27) as well as reiterated in Section 3.6.2.2 
(page 125) of the Draft EIR: 

 
The Construction & Demolition Recycling (C&D) area and 
any new activities that generate loud noises and vibration 
substantially greater than existing levels will not be located 
within 700 feet of California clapper rail nesting habitat in 
Coyote Creek, South Coyote Slough, or associated tidal marsh 
habitats to the south, west, and north portions of the Newby 
Island site (see Figure 1.0-9). 

 
Therefore, if activities would generate greater noise or vibration than existing 
conditions, they would not be allowed within the 700 foot buffer.  The 
purpose of the 700 foot buffer is to prevent exposing wildlife in the habitat 
adjacent to the project site to substantially greater noise and vibration 
compared to existing conditions.  This habitat is located between the project 
site and the commenter’s property.  The Creekside Landing site is vacant and 
may be developed as commercial uses at some point in the future.  Since the 
Creekside Landing site is located even farther from the project site than the 
habitat in question, possible vibration at the Creekside Landing site from the 
activities at the project site would not increase substantially compared to 
existing conditions.  Commercial and industrial development are also not 
classified as sensitive receptors. 

 
As discussed in Section 1.4 of the Draft EIR, the activities (and their 
associated vibration) at the Recyclery would not change substantially under 
the proposed project.  Therefore, uses at the Recyclery under the proposed 
project could not generate substantially greater vibration compared to existing 
conditions. 
 

COMMENT P.21:   Further, the Draft EIR dismisses the impacts from relocation and construction 
activities (see Draft EIR, p. 110).  These activities could have significant impacts on adjacent 
properties. 
 
RESPONSE P.21:   There are no sensitive human receptors on any adjacent properties.  

Mitigation identified for substantial noise increases (including the 700 foot 
buffer) are applicable for all relevant noise impacts on sensitive habitats. 

 
COMMENT P.22:   Also, the analysis fails to consider impacts from pyrotechnics and propane 
cannons (see Draft EIR, p. 115), as well as other noise-making devices (see Draft EIR, p. 123) that 
the Project might use to dissuade gulls, which could have significant impacts on adjacent properties. 
 
RESPONSE P.22:   Past and current gull abatement techniques used at the project site include 

pyrotechnics and propane cannons.  The noise resulting from these abatement 
techniques are part of the existing noise conditions at the site.  The continued 
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use of these abatement techniques under the proposed project would not 
increase noise levels compared to existing conditions.  Therefore, their 
continued use would not be classified as a significant new noise impact to 
adjacent properties.  The distances and existing conditions separating the 
landfill and the vacant Creekside Landing property are described in Response 
P-11, above. 

 
COMMENT P.23:   VII. Analysis of Impacts on Biological Resources.  Many of the discussions 
regarding impacts on biological resources are based upon the assumption that the existing operations 
and the useful life of the landfill per the Project would end in 2025 (see, e.g., Draft EIR pp. 
129,131,133,134).  However, the useful life of the facility if the Project is approved could extend 
beyond 2025.  In addition, the existing operations likely will cease by 2016 due to the remaining 
capacity - resulting in impacts under existing conditions possibly being significantly less than under 
the Project.  As a result, the impact analyses are based on incorrect assumptions. 
 
RESPONSE P.23:   Currently, the estimated closure date for the landfill is 2025.  The landfill 

operator does not propose to change the estimated closure date, but could 
close as early as 2016.  However, as discussed in the Draft EIR, the approval 
of the project extends the duration of landfill activities due to the proposed 
capacity increase (see page 1 of the Draft EIR).  For this reason, the analysis 
in the Draft EIR assumes that the landfill could operate indefinitely as long as 
capacity remains.  As described in Section 3.6.2.4 of the Draft EIR (and as 
revised in Section 5.0 Revisions to the Text of the Draft EIR), when the 
landfill approaches its existing permitted capacity, subsequent biological 
review will be required to evaluate impacts to biological resources.  If the 
City’s Director of Planning, Building, and Code Enforcement determines that 
significant impacts to biological resources will occur, the landfill will be 
required to mitigate for those impacts based on the subsequent environmental 
review.   

 
The impacts if the project were not approved are described in Section 8.5.1 
under the No Project Alternative.  In terms of impacts to biological resources, 
the No Project Alternative could result in greater impacts because the regular 
enforcement and monitoring of substantially more aggressive abatement 
measures would not necessarily be required, as they would be under the 
proposed project with the Nuisance Species Abatement Plan (see page 227 of 
the Draft EIR) regardless of the closure date. 

 
COMMENT P.24:   VIII. Cumulative Analysis.  The Draft EIR dismisses cumulative impacts in 
various resource areas because the Project would not increase or result in cumulatively considerable 
significant impacts on those particular resources.  In particular, the Draft EIR concludes that because 
the Project proposes to not increase haul traffic volumes over existing levels, the Project would not 
result in an increase in traffic and, therefore, would not contribute to cumulative traffic impacts.  This 
approach is flawed and inconsistent with CEQA. Specifically, the cumulative analysis must consider 
whether the Project traffic in combination with that of other pending, approved and reasonably 
foreseeable projects would result in significant traffic impacts.  It is possible that traffic levels under 
the cumulative scenario will be at a point where the additional traffic created by the Project 
contributes to unacceptable conditions. 
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RESPONSE P.24:   The project would not generate additional traffic.  Under existing conditions, 
the study intersections currently operate at acceptable levels of service during 
the AM and PM peak hours (refer to Section 2.3 and Table 3.3-2 of the Draft 
EIR).  Existing conditions include the traffic that is on the road today from 
existing development.  The existing traffic conditions include the traffic going 
to and from the project site.  Therefore, traffic from all existing development 
in the area – including NISL and the Recyclery – do not result in significant 
traffic impacts. 

 
In general, as explained in Section 2.3 of the Draft EIR, truck trips to and 
from the project site do not typically occur during the normal AM and PM 
peak hours of 7:00 AM to 9:00 AM and 4:00 PM to 6:00 PM.  For this 
reason, traffic from NISL and the Recyclery do not contribute substantially to 
peak hour traffic volumes.   
 
As stated in the Draft EIR and noted in the above comment, the project 
proposes to limit truck traffic to existing levels.  The CEQA Guidelines states 
that an EIR shall discuss cumulative impacts of a project when the project’s 
incremental effect is “cumulatively considerable,” which means that the 
incremental effects of an individual project are significant when viewed in the 
connection with the effects of past projects, the effects of other current 
projects, and the effects of probable future projects [Sections 15130(a) and 
15065(a)(3)]. 
 
Consistent with the City of San José’s methodology and practice as the Lead 
Agency under CEQA, cumulative traffic impacts are determined by 
comparing background traffic conditions to cumulative conditions.  
Background traffic conditions are existing traffic volumes plus projected 
traffic volumes from approved but not yet constructed developments.  
Cumulative traffic conditions include background traffic volumes plus traffic 
from probable future projects.  A project’s contribution to a cumulative 
impact is deemed considerable if the proportion of the project traffic 
represents 25 percent or more of the increase in total volume from 
background to cumulative conditions.  The project would result in no net 
increase in traffic under cumulative conditions compared to background 
conditions; therefore, the project would not have a cumulatively considerable 
traffic impact. 
 

COMMENT P.25:  In summary, based upon the information in the Draft EIR, we cannot fully 
determine and evaluate the potential impacts of the Project, including those that will affect our 
adjacent property. 
 
RESPONSE P.25:   Refer to the responses above.  Since the property in question is vacant and 

received a recent entitlement after the NOP for the landfill height extension 
EIR was circulated, it is assumed that the CEQA review done for the new 
Creekside Landing entitlement reflects impacts from the existing landfill and 
the cumulative effects of the height increase.  The comments raised in this 
letter do not indentify any new or more significant environmental impacts 
than were already identified in the Draft EIR. 
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Q. RESPONSES TO COMMENTS FROM LIBBY LUCAS 
(dated 11/5/09) 

 
COMMENT Q.1: In regards the DEIR for Newby Island Sanitary Landfill and Recyclery 
Rezoning Project SCH #2007122011, which proposes to allow an increase in capacity of the landfill 
by approximately 15.12 million cubic yards, excluding cover materials, and an increase in height of 
the 352 acre site from 150 to 245 feet, and which "project also includes some refinement to the 
existing site plan and incremental changes in operation that may be necessary for the remaining life 
of the landfill", I have concerns not only about existing conditions at this landfill but about the 
cumulative effects and sustainability of a South Bay facility at its present location.  This DEIR is also 
referenced as File No PDC07-071 by the City of San Jose. 
 
~ Initially my concerns on the siting of this landfill is that it is in the Coyote Creek channel as it 
outfalls into San Francisco Bay.  Though it is referred to as being on 'Newby Island', US COE flood 
control project photos for Coyote Creek show shadow contours through Newby Island that look as if 
it is underlaid by the traditional braided creek channel.  If this is the case, there will still be underflow 
through site that cannot be engineered away.  Also, what consideration has there been given by 
geological engineers as to the subsidence at site? 
 
RESPONSE Q.1: It should be noted first that the landfill has been at this location for almost 80 

years.  Based on the investigations completed to date, the landfill’s consulting 
geologist, GeoLogic, expects that the site is underlain by discontinuous, 
braided channel and deltaic deposits and, in the absence of engineering 
controls, groundwater “underflow” or seepage may occur in these deposits.  
The design basis for the proposed vertical expansion, however, is to create an 
inward gradient by pumping groundwater from existing and any future wells 
and underdrains interior to the perimeter berm.  If underflow does occur, this 
inward gradient would cause groundwater to flow toward the site rather than 
away from the site.  In addition to a design that would create flow toward the 
landfill and not away from it, groundwater along the perimeter of the landfill 
is currently and will continue to be monitored routinely under the supervision 
of the Regional Water Quality Control Board (RWQCB) (refer to Section 3.9 
of the Draft EIR) and in compliance with Title 27 of the California Code of 
Regulations.  In the unlikely event of any release from the landfill, this 
perimeter groundwater monitoring network is designed to identify releases 
and Title 27 requires immediate investigation and mitigation under the 
supervision of the RWQCB of a release were to occur.  Refer to Response 
Q.2 below regarding subsidence. 

 
COMMENT Q.2: ~ The DEIR states on page 152 that the landfill has been used since the 1930's 
so makeup of buried waste on both landfill and D shaped area is 'unknown'.  This disclaimer is a 
concern in view of proposed intensity and longevity of use on the site and in view of known 
environmental constraints.  How might the regional subsidence in the City of San Jose area of the 
1960's affected this landfill situated in marshland?  
 
RESPONSE Q.2: Subsidence, both static and dynamic settlement of foundation materials that 

will support the landfill, is summarized in Section 3.7 Geology and Soils in 
the Draft EIR and discussed in detail in Appendix E of the Draft EIR.   
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According to the landfill’s consulting geologist, GeoLogic, regional 
subsidence in the Santa Clara Valley, including parts of the City of San José, 
during the 20th century is generally attributed to excessive groundwater 
pumping.  In the area of NISL, the magnitude of subsidence during this 
period is estimated to be about two to four feet.  Being regional in nature, 
subsidence of this type would not be expected to produce significant 
differential settlements on a given site.  Through controls on groundwater 
pumping and basin recharge measures, groundwater-related subsidence in the 
Santa Clara Valley has largely been arrested. 
 
As discussed in Section 3.7 (specifically the seismically-induced dynamic 
settlement discussion on page 153 and the consolidation settlement of the 
landfill foundation on pages 156-157) and Appendix E of the Draft EIR, no 
significant impacts from subsidence mechanism should occur at the landfill, 
with or without the project. 

 
COMMENT Q.3: ~ The DEIR goes on to note that "liquefaction-induced cracking, lateral 
spreading and sandboils were reported to have occurred south of Newby Island along Coyote Creek 
during the 1906 earthquake".  The USGS rates Newby Island as "very high" in regards liquefaction 
susceptibility.  Has there been any lateral spreading to date?  Please compare 1980's footprint of 
Newby Island with today's footprint in this DEIR analysis.  How likely will an increase in loading of 
15.12 million cubic yards of refuse, plus the weight of cover material for the 95 foot increase in 
height contribute to lateral spreading under earthquake liquefaction?  
 
RESPONSE Q.3: According to the landfill operator’s consulting geologist, GeoLogic, there 

have been no reports or evidence of seismically-induced lateral spreading at 
the landfill during the 1906 earthquake or during any other seismic event.  
Under existing conditions, without the project, there is a potential for lateral 
spreading at the landfill.  The existing potential future occurrence of lateral 
spreading at the landfill has been analyzed and will be addressed independent 
of the project (see “Planned Landfill Improvement” on pages 154-155 of the 
Draft EIR).  The planned improvement is summarized in the Draft EIR and 
described in detail in the Liquefaction Mitigation Workplan approved by the 
Regional Water Quality Control Board (RWQCB) in November 2009.  With 
the implementation of the planned improvement, the existing potential for 
lateral spreading would not result in a significant impact, with or without the 
project (refer to Section 3.7 of the Draft EIR).   

 
COMMENT Q.4: ~ Although the US COE Coyote Creek Flood Control Project constructed 
levees along the overflow bypass to Coyote Slough south of Newby Island to convey the 100 year 
storm event, doesn't there need to be a new reassessment for the 500 year event under present FEMA 
guidelines, if I am not mistaken?  Also, wouldn't a higher water level need be considered for 
mainstem Coyote Creek as it passes to north of Newby Island? It is critical to have parameters in 
place before decisions are made in regards modification of a landfill footprint. 
 
RESPONSE Q.4: According to the Federal Emergency Management Agency (FEMA), the local 

jurisdictions determine the local drainage requirements.  The City of San José 
requires the drainage system for a site to accommodate a 10-year  design 
storm flood event.  The landfill meets the state landfill drainage requirements 
for a 100-year, 24-hour design storm. 
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The inundation elevation of the flood for the 500-year event has not been 
defined on the FEMA Flood Insurance Rate Maps (FIRMs), and the site is not 
required by the local or state regulations to design for the 500-year storm 
event.  The landfill’s footprint is not being expanded laterally as part of the 
proposed expansion, therefore, the levee protection and drainage impacts 
would remain the same under project conditions compared to existing 
conditions.   

 
COMMENT Q.5: ~ Figure 1.0-9 Map of Potential Clapper Rail Habitat should include the Santa 
Clara Valley Water District's Salt Marsh Harvest Mouse Mitigation acreage that extends from the 
Newby Island facility to the Treatment Plants sludge ponds to the south.  This Harvest Mouse 
mitigation site still contains a 'temporary haul road' between these facilities that needs to be removed 
as per its original agreement with US F&WS, I believe, and the SCVWD did promise a segment of 
'Round the Bay Trail' * here to BCDC as condition of flood project.  The continuity of pickleweed 
habitat for the Salt Marsh Harvest Mouse around the end of the Bay, and along Coyote Creek as it 
passes around Newby Island is very important and needs to be considered in designing or redesigning 
buffer slopes or vegetated swales to landfill site.  Appropriate Salt Marsh Harvest Mouse and 
California Clapper Rail friendly marsh vegetation should be specified along with buffer width and 
elevation. 
 
RESPONSE Q.5: The Santa Clara Valley Water District’s harvest mouse mitigation site is not 

suitable habitat for California clapper rail as it consists mostly of high marsh 
habitat (i.e., pickleweed) and grasses, and the site lacks well-defined tidal 
channels with appropriate vegetation (i.e., cordgrass).  Since there are no 
established regulatory buffers (i.e., 700 feet for California clapper rails) for 
harvest mice, potential harvest mouse habitat is not depicted on Figure 1.0-9 
of the Draft EIR. 

 
COMMENT Q.6: ~ * Round the Bay Trail connecting segments need to be included as 
condition of DEIR and project approval. 
 
RESPONSE Q.6: This response assumes that the “Round the Bay Trail” referenced in the above 

comment is to the San Francisco Bay Trail.  As discussed in Sections 2.1.3 
San Francisco Bay Trail consistency, 3.1 Land Use, 3.3 Transportation, 4.2 
Other Services of the Draft EIR, the proposed project would not interfere with 
the future San Francisco Bay Trail alignment, including the segment planned 
around the landfill on top of the levees.  Therefore, it was concluded in the 
Draft EIR that the project would not have a significant impact on the San 
Francisco Bay Trail. 

 
Mitigation measures are only required for impacts that are considered 
significant (CEQA Guidelines Section 15126.4).  Since the project would not 
result in a significant impact to the San Francisco Bay Trail, no mitigation 
measures or conditions of project approval regarding the San Francisco Bay 
Trail were identified in the EIR. 
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COMMENT Q.7: ~ Twenty fine years of inefficient practices in managing the Newby Island 
landfill have led to an overwhelming 40,000 to 50,000 strong population of seagulls in the South Bay 
which is devastating more sensitive resident species of seabirds and migratory waterfowl of the 
Pacific Flyway.  I believe that mitigation for this disregard of best management practices needs to be 
of a far more reaching capability that can significantly reduce this invasive wildlife to a population of 
manageable proportions.  My suggestion would be to initiate restoration of the Salton Sea to such a 
level for it to begin to sustain its historic breeding populations of seagulls. 
 
RESPONSE Q.7: As discussed in Section 3.6 Biological Resources, California gulls breeding 

populations in the South Bay have increased since 1982 and were recorded as 
being over 36,000 breeding birds in 2007.  The landfill is not solely 
responsible for the increase in nesting gulls in the South Bay, however, the 
availability of a dependable food sources at the landfill has likely contributed 
to the increase in California gulls in the South Bay region (page 136 of the 
Draft EIR).  Gulls are an issue at the landfill because they impact sensitive 
species (including the snowy plover) by preying on them and encroaching on 
their nesting areas. 

 
The above comment recommends that the Salton Sea be restored to “sustain 
its historic breeding population of seagulls” to mitigate for the project’s gull 
related impacts.  The implementation of mitigation measures MM BIO – 13.1 
and 13.3 (if required) identified in Section 3.6.3 of the Draft EIR would 
reduce the project’s indirect impact to sensitive species from gulls (and other 
nuisance species) to a less than significant level.  Therefore, no additional 
mitigation is required.   
 
The comments raised in this letter do not indentify any new or more 
significant environmental impacts than were already identified in the Draft 
EIR. 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 208 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

R. RESPONSE TO COMMENTS FROM REPUBLIC SERVICES, INC. 
(dated 11/5/09) 

 
COMMENT R.1:   I am writing to you on behalf of Browning-Ferris Industries of California, 
Inc., the operator of the Newby Island Recyclery, and International Disposal Corp. of California, the 
owner and operator of the Newby Island Landfill (jointly referred to herein as "BFI").  BFI has the 
following comments on the Draft EIR (DEIR) for the Newby Island Rezoning. 
 
First of all, we want to emphasize that this rezoning application was submitted in order to allow an 
increase of 95 feet in the height of the sanitary landfill so that we can continue to serve the South Bay 
cities, including San Jose, with which we have disposal contracts, as well as local residents and 
businesses.  The rezoning is also intended to update the zoning of the Recyclery and what we call the 
"D Shaped" area, to reflect current uses and to allow flexibility for future recycling activity.  There is 
absolutely no change in the closure plan for the landfill. 
 
RESPONSE R.1:   The information above is acknowledged.  No environmental questions were 

raised in the above comment; therefore, no response is required. 
 
COMMENT R.2:   We have a number of comments and concerns which are requesting that you 
address:  1.  ALTERNATIVES.  Page 227 - §8.5.2  Location Alternative.  This alternative 
proposes expanding the capacity of Kirby Canyon.  As noted in the DEIR, the applicant does not own 
or have control of this site.  The site is, indeed, owned by a third party (Castle and Cooke California, 
Inc.) and is subject to a long term lease to another third party (Waste Management of California, 
Inc.).  On these grounds alone, the potential expansion of the Kirby Canyon Landfill is not a feasible 
alternative for implementation by BFI. 
 
RESPONSE R.2:   Section 8.5.2.3 of the Draft EIR acknowledges the constraint for the project 

proponent of expanding a landfill (such as Kirby Canyon) that is not owned 
or controlled by the project proponent.  The above comment is acknowledged 
and will be considered by the City Council when making a decision on the 
project. 

 
COMMENT R.3:   Moreover, Kirby is located on Coyote Ridge.  It would not be possible to 
expand the Kirby Canyon Landfill vertically.  It is well documented that the Kirby Canyon Landfill 
area is home to a number of endangered or threatened species, including federally listed endangered 
plants such as the Santa Clara Valley Dudleya, the coyote ceanothus, and the Tiburon Indian 
paintbrush, as well as two federally listed species of concern; jewelflower and the Mountain 
Hamilton thistle.  The 1983, EIR for Kirby Canyon identified Mountain Hamilton thistle on site.  The 
Kirby site has also been identified site as containing both breeding and upland habitat for the red-
legged frog, as well as a serpentine grassland habitat that supports the federally-listed Bay 
checkerspot butterfly.  The 1983 Kirby Canyon EIR, points out that the site is splintered with small 
faults branching from the Silver Creek and Coyote Creek Faults.  An unnamed fault was mapped 
crossing the central area of the site.  See the attached description of Coyote Ridge from 
(http://stanford.edu/-rawlings/coyote/index.htm) on the Stanford University web site.  Finally, 
horizontal expansion of Kirby Canyon would require the taking of wetlands and riparian habitat in 
the canyons adjacent to the current landfill footprint.  Therefore, any proposed expansion of the 
Kirby Canyon Landfill would not be an environmentally superior alternative. 
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RESPONSE R.3:   The above comment states that it is not possible to expand Kirby Canyon 
vertically.  A thorough technical analysis of the feasibility of expanding 
Kirby Canyon landfill was not completed as part of this EIR.  Therefore, it 
cannot be determined conclusively by the City that expanding Kirby Canyon 
vertically is not possible. 

 
Section 8.5.2.1 of the Draft EIR discusses the serpentine habitat and 
endangered species known to occur at Kirby Canyon.  According to the 1983 
Final EIR prepared for the Kirby Canyon Sanitary Landfill (SCH 
#83052408), the Santa Clara Valley Dudleya, the coyote ceanothus, and the 
Tiburon Indian paintbrush were not found at Kirby Canyon.  In addition, the 
1983 Final EIR for Kirby Canyon states that the small splinter faults that 
branch from the Silver Creek and Coyote Creek Faults pass near the Kirby 
Canyon area and not through the site as suggested in the above comment.  
However, as stated in the above comment, there is an unnamed fault that has 
been mapped crossing the central portion of the Kirby Canyon Sanitary 
Landfill site. 
 
It is possible, as suggested in this comment, that the horizontal expansion of 
Kirby Canyon Sanitary Landfill could impact wetlands, serpentine, and 
riparian habitat.  However, the Location Alternative analyzed in the Draft EIR 
evaluates the vertical expansion of Kirby Canyon Sanitary Landfill rather 
than its horizontal expansion.  Text has been added to the Draft EIR to further 
clarify that the Location Alternative is the vertical expansion of Kirby 
Canyon Sanitary Landfill (refer to Section 5.0 Revisions to the Text of the 
Draft EIR).   
 
As stated in Section 8.5.2 of the Draft EIR, while the Location Alternative 
would avoid the project’s impacts to biological resources, this Alternative 
might result in different, but potentially significant impacts to other biological 
resources.  A vertical expansion could minimize or avoid any new impacts to 
sensitive species.  Because the Location Alternative is not near the Bay or 
other large colonies of endangered birds, it avoids the project’s significant 
gull impacts, and could avoid other biological impacts.  It was therefore 
concluded that the Location Alternative was environmentally superior to the 
proposed project. 

 
COMMENT R.4:   Page 229 - §8.5.3 Reduced Gull Access to Food Alternative.  This 
discussion suggests two distinct, separate and unrelated concepts: minimization of the landfill 
working face and an enclosure or netting of the Recyclery food waste processing area. 
 
RESPONSE R.4:   The measures identified in the Reduced Gull Access to Food Alternative of 

reducing the working face of the landfill and enclosing the currently outdoor 
food processing area west of the Recyclery building are based on the same 
concept of reducing the number of gulls at the landfill by restricting their 
access to food. 

 
COMMENT R.5:   First, the proposed Reduced Working Face Alternative is not supported by 
Appendix D to the EIR, the "Biological Resources Report," prepared by H.T.  Harvey, because that 
Report states that the landfill operator (BFI) is already "reducing the availability of food supply [for 



Section 4.0 – Responses to Comments Received on the Draft EIR 
 
 

 
City of San José 210 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

nuisance species] by maintaining a small working face and through the compaction and daily cover 
of refuse." (Report, at p.7.)  The Nuisance Species Abatement Plan (NSAP) prepared by H.T.  
Harvey and attached to Appendix D as Appendix B recommends, as a mitigation measure, that the 
landfill operator continue "reducing the availability of food supply [for nuisance species] by 
maintaining a small working face and through the compaction and daily cover of refuse." (Report at 
p.66.) The proposed Standard Mitigation Measure (Report at p.70), states that "The active face of the 
landfill where food waste is being actively dumped and buried shall be kept to the minimum size 
necessary to allow normal land-filling activities." 
 
The active face is as small as it can be without sacrificing safety or creating significant loss in 
efficiency.  It is already considerably smaller than most other landfills of similar size.  There would 
be adverse operational and safety consequences from any further restriction of the landfill's working 
face area. 
 
RESPONSE R.5:  The standard nuisance species abatement measure of minimizing the working 

face of the landfill described in Section 3.6 of the Draft EIR and included in 
the NSAP is different in meaning than reducing the working face of the 
landfill described in the Section 8.5.3 Reduced Gull Access to Food 
Alternative of the Draft EIR. 

 
The biological resources report prepared by H.T. Harvey & Associates, the 
City’s consulting biologist, does not mention Reduced Gull Access to Food 
Alternative (referenced as the Reduced Working Face Alternative in the 
above comment).  Therefore, the statement in the above comment that ‘the 
proposed Reduced Working Face Alternative is not supported by Appendix D 
to the EIR, the “Biological Resources Report,” prepared by H.T.  Harvey’ is 
incorrect unless “not supported” means that the alternative is not discussed in 
the Appendix D at all. 
 
As stated in the NSAP (page 66), the NSAP is designed to continue and 
improve upon previous control measures that have been implemented by the 
landfill and Recyclery including reducing availability of food supply at the 
landfill by maintaining a small working face and through the compaction and 
daily cover of refuse.  According to Allied Waste (as noted in the above 
comment) and the City’s enforcement staff, the size of the working face of 
the landfill is kept as small as possible as part of normal landfill operations 
(which is also a requirement of the landfill’s current Solid Waste Facility 
Permit (SWFP).12  The purpose of mentioning a minimum working face on 
the landfill as a standard nuisance species abatement measure in the NSAP 
was to ensure that the active face of the landfill where food waste is being 
actively dumped and buried be continually kept to the minimum size 
necessary to allow normal landfilling activities.  This standard nuisance 
species abatement measure was not intended to imply that the landfill was not 
currently keeping the working face of the landfill as small as possible. 

 
COMMENT R.6:   Second, the Reduced Gull Access to Food Alternative also suggests that 
enclosing the food processing area at the Recyclery is an Alternative.  The proposal of an enclosure 
                                                   
12 Ferrier, Dennis.  City of San José, Department of Planning, Building, and Code Enforcement.  Personal 
communications. September 2009. 
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is a Mitigation and not an Alternative.  It does not relate to the fundamental objectives of the project.  
The food enclosure is not in any way an "Alternative" to the proposed zoning.  An "Alternative" is a 
substitute project.  The choice is between the project as proposed with the mitigations identified, the 
no project alternative, an alternative location and an alternative which would qualify as a different 
project.  This enclosure Mitigation is fully discussed in MM B10 - 13.1.  Each mitigation measure in 
the DEIR does not represent a separate project Alternative. 
 
RESPONSE R.6:   This statement is not correct.  There is no requirement for how much an 

alternative must differ from the proposed project.  Alternatives can include 
different project designs, sizes, location, and so forth.  The CEQA Guidelines 
specify that the EIR should identify alternatives which “would feasibly attain 
most of the basic objectives of the project but would avoid or substantially 
lessen any of the significant effects of the project [Section 15126.6(a)].  The 
Reduced Gull Access to Food Alternative is the same as the proposed project 
except that it also includes substantially reducing the working face of the 
landfill and enclosing the outdoor food processing area west of the Recyclery 
building.  (In the EIR’s analysis of the proposed project, enclosing the 
outdoor food processing area west of the Recyclery building is not identified 
as part of the project, rather it is identified as mitigation that must be required 
as a condition of project approval.)  As discussed in Section 8.5.3.2, the 
Reduced Gull Access to Food would meet all of the project’s objectives of 
optimizing use of the permitted footprint of the landfill; increasing the height 
of the landfill; enabling the project site to continue to provide nearby waste 
disposal and recycling solutions; creating a comprehensive zoning district; 
and producing additional landfill gas for use.   

 
It is unclear what is meant by the comment, “It does not relate to the 
fundamental objectives of the project.”  Alternatives should only attain “most 
of the basic objectives” of the project.   
 
The purpose of discussing the Reduced Gull Access to Food Alternative is to 
be able to evaluate an alternative that varies from the proposed project only to 
the degree that it reduces the number of gulls at the project site.  There are 
two primary locations on the project site that attract most of the gulls, the 
working face of the landfill and the outdoor food processing area west of the 
Recyclery building.  As explained in Section 8.5.3 of the Draft EIR, if the 
amount of exposed waste is reduced, the number of foraging gulls would also 
reduce accordingly.  To reduce the amount of exposed waste at the working 
face of the landfill, it is assumed in this Alternative that the working face 
would be substantially reduced.  To reduce the amount of exposed waste at 
the outdoor food processing area west of the Recyclery building, it is assumed 
in this Alternative that the outdoor food processing area is enclosed inside a 
building or other enclosure (such as a tent or netting).   
 
All applicable project mitigation measures are implicit in each alternative.  
However, enclosing the outdoor food processing area (which is identified as 
part of mitigation measure MM BIO – 13.1), is specifically highlighted as 
part of the Reduced Gull Access to Food Alternative because it is a primary 
component of the alternative. 
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COMMENT R.7:   2.  AVOIDANCE MEASURES.  There are two so-called "Avoidance 
Measures." These are not mitigations.  They do not relate directly to any impact of the project. 
 
Page 63 §2.1.3 AM LU - 7 - with regard to litter.  There is no difference in the impact with regard to 
litter between the proposed project and the no project alternative.  There is no litter problem today 
and no reason to anticipate any change.  While the applicant has no objection to a condition in the 
Master PO permit that requires reasonable litter avoidance, we want to make it clear that this is not a 
mitigation. 
 
Page 177 §3.9.3 AM HAZ -1.1 - with regard to analysis of the leachate pipeline stability.  Again, 
there is no reason to believe that there is any lack of stability in the pipeline or that the project will 
increase the likelihood that there is a stability problem.  While the applicant has no objection to a 
condition in the Master PD permit that requires testing for stability, we want to make it clear that this 
is not a "mitigation". 
 
RESPONSE R.7:   The need for an avoidance measure in a CEQA document reflects a minor 

degree of uncertainty about an impact of concern.  For the purposes of this 
EIR, avoidance measures are measures proposed by the project applicant 
which may preclude an impact that would otherwise be significant, or which 
may further reduce already less than significant impacts.  Text has been added 
to the Draft EIR to clarify this (refer to Section 5.0 Revisions to the Text of 
the Draft EIR).  

 
As discussed in Section 3.1 of the EIR, and Response A.2, the EIR concludes 
that the project does not result in a significant litter impact in part because a 
request made to the Refuge staff for specific information about the issue 
could not be fulfilled.  For this reason, requiring review of the landfill’s 
existing litter control plan (as identified in AM LU-7 on page 63 of the EIR), 
is considered an avoidance measures rather than a mitigation measure. 
 
The City does not have any data on the condition or adequacy of the existing 
pipeline that could transport leachate directly to the Water Pollution Control 
Plant (WPCP) under the proposed project.  For this reason, it was identified 
as an avoidance measure (rather than a mitigation measure), which allows the 
project proponent to evaluate and provide definitive proof of the pipe’s 
stability. 

  
COMMENT R.8:   3.  BIOTICS MITIGATION MEASURES.  Page 142 § 3.6.3 MM B10 -
13.1 incorporates the Nuisance Species Abatement Plan (NSAP), which is set forth in full as 
Appendix B to the Biological Resources Report in Appendix D.  The NSAP should be understood to 
be a menu of methods to meet the success criteria.  As stated on page 143 of the DEIR, "It is 
expected that the abatement process will be adaptive, and there may be periods when the success 
criteria described in the NSAP are not achieved as the NSAP determines the most effective means of 
limiting the landfill's subsidy of nuisance species populations."  Therefore, it should be clarified that 
it is not required that all of the measures in the NSAP be instituted simultaneously but the operator 
can select the particular method or combination of methods to meet the success criteria and the 
methods used will be alternated as needed to avoid habituation by the gulls and other nuisance 
species. 
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RESPONSE R.8:   The NSAP is meant to be adaptive.  However, there are six “standard 
measures” that must all be implemented to ensure the success of the NSAP.  
These include maintaining a small working face, compacting and covering 
refuse, covering tires, minimizing surface water, mammal trapping, and 
minimizing cover for nuisance species.  The language in the NSAP under 
Nuisance Species Abatement Measures states that the adaptive measures are 
to be used as necessary.  Text has been added to mitigation measure MM BIO 
– 13.1 in Section 3.6.3 of the Draft EIR to clarify that all the measures are not 
expected to be used simultaneously, but the landfill operator may choose the 
appropriate adaptive measures to meet the success criteria of the NSAP.  
Refer to Section 5.0 Revisions to the Text of the Draft EIR. 

 
COMMENT R.9:  Preliminarily, the introduction to the NSAP, page 66, states that measures 
should contain “Eliminating sources of water through drainage controls which prevent ponding of 
water."  It should be clarified that this does not preclude use of bio-swales, which are man-made 
drainage structures designed to mimic natural drainage habitat.  Some bioswales result in ponding 
water by design and are considered an environmentally superior alternative to concrete drainage 
structures in many new green building guidelines. 
 
RESPONSE R.9:   The text of the NSAP, which is included in Appendix D of the Draft EIR, has 

been revised to reflect that bioswale drainages are an exception.  Refer to 
Section 5.0 Revisions to the Text of the Draft EIR.  

 
COMMENT R.10:   Under the NSAP, the Director has discretion to select the biologist or 
biologists used to determine the success of the NSAP and to rely on the biologist(s)' recommendation 
of adaptive mitigation measures.  We therefore believe it is reasonable that BFI should be consulted 
on the selection of the biologist or biologists retained by the Director, and to have the right to 
reasonably approve any biologist(s) to be selected by the Director, and that BFI also be consulted 
with respect to the success of the NSAP and any recommended further mitigation measures.  This 
will produce a more effective dialogue between the Director and the Landfill Operator regarding 
what mitigation measures (assuming additional measures are needed) would be most practical and 
effective.  We, therefore, request that the mitigation measure be amended to state as follows: 
 

A qualified biologist or biologists selected by the Director of Planning, Building, and Code 
Enforcement (but funded by the landfill operator), subject to the approval of the landfill 
operator which shall not be unreasonably withheld.  The Director and any biologist 
selected by the Director shall reasonably consult with the Landfill General Manager 
and any biologists retained by the Landfill operator regarding the success of the NSAP, 
and any recommendation for additional mitigation measures.  which may include City of 
San Jose staff, the City's consultants, and others (e.g., possibly SFBBO staff and/or Don 
Edwards San Francisco Bay National Wildlife Refuge biologists 

 
RESPONSE R.10:   The quote at the end of this comment appears to have been taken from MM 

BIO – 13.1, in the middle of the second paragraph on page 143 of the Draft 
EIR.  The entire sentence reads as follows:   

 
Qualified biologists selected by the Director of Planning, 
Building, and Code Enforcement (but funded by the landfill 
operator), which may include City of San José staff, the City’s 
consultants, and others (e.g., possibly SFBBO staff and/or 
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Don Edwards San Francisco Bay National Wildlife Refuge 
biologists) shall review the first year of monitoring data and 
provide recommendations to the Director of Planning, 
Building, and Code Enforcement regarding any changes in 
success criteria (including levels of abundance that should be 
considered the baseline against which monitoring results will 
be compared) as well as any necessary changes in abatement 
measures (e.g., requiring the working face be permanently 
reduced to ensure gull numbers are equal or less than baseline 
levels), monitoring measures, or other program components.  
Additional details regarding the success criteria for nuisance 
species, including gulls, mammals, and mosquitoes, identified 
in the NSAP are provided in Appendix D of this EIR. 

 
This phrase in this paragraph is not referring to the biologist or biologists who 
will be monitoring the landfill operations and mitigation programs.  Those 
experts will be hired directly by the landfill operator and approved by the 
Director.  This reference is to the oversight committee who will review the 
reports of the biologist(s) working directly for the landfill operator.  It is 
envisioned in the NSAP and assumed in the EIR that the members of that 
oversight committee will be independent experts and City consultants or City 
employees.  Language has been added clarifying that the committee will 
include experts chosen by the City’s Director of Planning, Building and Code 
Enforcement, including biologists from the Refuge and a local bird 
observatory. 

 
It is also assumed that the biologists who are monitoring the landfill and hired 
directly by the landfill operator will participate in the oversight committee’s 
discussions.  The oversight committee will make recommendations to the 
Director.  There is no prohibition or limit on the landfill operator consulting 
with or seeking additional support from others, but would not have approval 
authority over the oversight committee.  Dialogue between the NSAP 
oversight committee, the Director, and NISL staff or management is strongly 
encouraged to ensure the success of the NSAP.  
 
It should be noted in this context that strong concerns have been expressed in 
comment letters on this EIR regarding this process and the need for 
independent expertise on the success of the NSAP. 

 
COMMENT R.11:   The second paragraph also suggests the minimization of the working face of 
the landfill.  This discussion should acknowledge that the landfill face is already at a minimum, as 
stated in the H.T.  Harvey Report, and, as pointed out under the discussion of Alternatives above, that 
the intent is that the operator continue to maintain a small working face.  The landfill face cannot be 
reduced further without adverse operational and safety impacts. 
 
RESPONSE R.11:   As explained in Response R.5, the purpose of including this abatement 

measure in the NSAP was to ensure that the active face of the landfill where 
food waste is being actively dumped and buried be continually kept to the 
minimum size necessary to allow normal landfilling activities.  This standard 
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nuisance species abatement measure does not imply that the landfill is not 
currently keeping the working face of the landfill as small as possible.  

 
COMMENT R.12:   The third paragraph of Mitigation Measure 13.1 also states that: "Measures to 
control access to food waste by gulls and other nuisance species at this location (the Recyclery) must 
be implemented, including a building enclosure or netting." This conclusion is based on the 
misconception that other techniques are unavailable.  We have a proposal from an experienced and 
reputable falconer to provide gull deterrent services at the Recyclery as well as the landfill.  The 
falcons and pyrotechnics would be used out back, behind the Recyclery, where there is adequate free-
range to get the job done within the confines of the environment.  The May 2009 Report of the San 
Francisco Bay Bird Conservatory states that "Pyrotechnics caused 98% of gulls to fly from the active 
disposal site and when paired with another abatement method, pyrotechnics caused 100% of the gulls 
to fly." They concluded that "Pairing pyrotechnics with other abatement methods appears to be the 
most effective way to keep gulls from using the landfill and the variety of methods may reduce 
habituation of gulls to certain abatement methods." Because the enclosure of food processing at the 
Recyclery may prove unnecessary based on the Landfill Operator's ability, upon adaptive 
implementation of the NSAP standard measures, to achieve the success criteria, we request that the 
requirement of a building or netting for food processing at the Recyclery not be imposed as an 
automatic condition of the project approval.  Rather, this potential mitigation measure should be 
deferred until the initial success of the standard Mitigation Measures in 13.1 can be assessed by a 
qualified biologist.  Moreover, it should not preclude the option of moving the food waste operation 
to the landfill.  We want to maintain that possibility. 
 
RESPONSE R.12:   NISL and its contractors will have some flexibility in how nuisance species 

are controlled on the site, but enclosing food waste at the Recyclery is 
required in the NSAP.  While the falconer may be effective at controlling 
gulls and other birds at the active face of the landfill, the attractiveness of the 
Recyclery to nuisance species and its location (adjacent to wildlife habitat) is 
such that any cessation of abatement, even for very short periods (i.e., less 
than an hour), would likely result in nuisance species foraging at the site.  The 
Recyclery is adjacent to endangered species habitat (a salt marsh harvest 
mouse restoration site) and the City’s consulting biologists have observed 
gulls flying between the Recyclery and adjacent pickleweed habitat where 
salt marsh harvest mice are known to occur.  These gulls and other birds 
benefit from foraging at the Recyclery and roosting in off-site areas where 
abatement technicians would not be able to haze them.  Further, the use of 
falcons in this sensitive area would likely also impact waterbirds using the 
ponded area immediately southeast of the Recyclery.  Netting or a building 
enclosure is expected to be effective at deterring skunks, raccoons, foxes, and 
other nocturnal foragers from accessing the Recyclery at night. 
 

COMMENT R.13:   The NSAP also details once per week inspection of mosquito larvae, mammal 
trappings and twice a month nocturnal surveys.  These are excessive, as these have never been 
identified as impacts and there is no increase in impact due to the proposed project.  As stated above, 
the list should be used adaptively and the frequency of inspections be related to achieving the success 
criteria. 
 
RESPONSE R.13:   The Adaptive Management section of the NSAP states that management and 

monitoring (e.g., nocturnal surveys) activities are to be adaptive such that 
they can be reduced if the NSAP Oversight Committee determines that the 
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activities can be reduced after the first year, or at a later date.  To ensure the 
success of the NSAP, and to avoid triggering off-site mitigation measures, 
NISL would start with higher levels of management and monitoring as 
proposed in the NSAP and reduce efforts when it is demonstrated that it can 
be done without compromising the success of the plan. 

 
COMMENT R.14:   Page 144 MM BIO - 13.2: Specifies that "one individual shall be dedicated to 
firing flares from a vehicle from different locations around the non-disposal area." This too is 
contrary to the concept that a variety of techniques need to be utilized as birds may acclimate to 
different measures or as new technology or experience comes up with better measures.  Moreover, 
the operator needs flexibility to make staffing decisions. 
 
RESPONSE R.14:   Mitigation measure MM BIO – 13.2 referenced in the above comment was 

identified by SFBBO, who was retained by the project proponent to monitor 
the success of the landfill’s abatement program, as a necessary measure to 
reduce the number of gulls at the landfill.  Specifically, implementation of 
this measure (having one individual dedicated to firing flares from a vehicle 
from different locations around the non-disposal area) would remove roosting 
gulls and limit the gulls’ ability to take advantage of gaps in abatement in the 
active disposal area.  In a meeting with the project proponent on December 3, 
2009, the City was informed by the project proponent that this mitigation was 
now being implemented.   

 
However, the City’s consulting biologists agree with this comment that 
abatement techniques should be flexible.  The NSAP has been revised to 
include mitigation measure MM BIO – 13.2 as an adaptive measure.  Refer to 
Section 5.0 Revisions to the Text of the Draft EIR. 

 
COMMENT R.15:   Page 144 MM BIO -13.3: The first sentence should read "or" not "and/or" 
..... 
 
RESPONSE R.15:   Mitigation measure MM BIO – 13.3 is correct as stated in the Draft EIR.  

MM BIO – 13.3, if necessary, needs to be flexible enough that a combination 
of different types of off-site mitigation could be implemented as necessary.  
As several of the comment letters on the Draft EIR describe, the availability 
of mitigation lands may be in short supply, thus a combination of mitigation 
options may be necessary, as determined by the City and a qualified biologist.   

 
COMMENT R.16:   Page 141 Impact BIO -14: This Mitigation states that, "If the landfill were to 
operate beyond its estimated closure date of 2025, the project would result in significant impacts to 
the California clapper rail, salt marsh harvest mouse, and salt marsh wandering shrew."  It is hard to 
see why the impacts would be any different based on an arbitrary closing date.  The word "would" 
should be changed to "could" since there is no certainty that there would be any impact in any way 
different from that subject to mitigation.  The "Biological Resources Report of H.T.  Harvey 
(Appendix D to the DEIR) clearly states that "Increasing the duration of current levels of disturbance 
[beyond 2025] may have a long term effect on salt marsh harvest mice or salt marsh wandering 
shrew populations...”  Therefore, the evidence supports the conclusion that this assessment of a 
potential impact on harvest mice or wandering shrews past 2025 should be determined when and if 
landfill operations continue past 2025, and the nature and extent of any such continuing activities. 
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RESPONSE R.16:   The impact statement for Impact BIO – 14 on page 141 of the Draft EIR has 
been revised, please refer to Section 5.0 Revisions to the Text of the Draft 
EIR.  The landfill currently has an estimated closure date of 2025.  This is 
based on statements from the project proponent and the landfill’s post-closure 
plan.  While the project proponent states that the approval of the project 
(which would increase the capacity of the landfill) would not affect the 
estimated closure date of 2025, increasing the capacity of the landfill extends 
landfill operations for a longer period of time compared to existing 
conditions.  Extending landfill operations for a longer period of time under 
the proposed project compared to existing conditions, would increase the 
severity of impacts because they would be occurring for a longer period of 
time. 

 
The discussion in Section 3.6.2.4 has been revised (refer to Section 5.0 
Revisions to the Text of the Draft EIR).  The text has been clarified that the 
project may result in significant impacts to the California clapper rail, salt 
marsh harvest mouse, and salt marsh wandering shrew due to the extended 
duration of landfill activities resulting from the proposed capacity increase.  
Impacts from the increase in capacity shall be evaluated when the landfill 
approaches its existing permitted capacity.  Please refer to Section 5.0 
Revisions to the Text of the Draft EIR for the text clarifications made to 
Impact BIO – 14 and mitigation measure MM BIO – 14.1. 

 
While it is not certain (as disclosed on page 140 of the Draft EIR and as 
revised in Section 5.0 Revisions to the Text of the Draft EIR), that 
extending landfill operations would result in a significant impact, it was 
conservatively assumed that they would.  Given the rarity of the species that 
could potentially be impacted if landfill activities are extended, the EIR took 
a cautious approach and considered the impact significant and required 
mitigation accordingly.  Mitigation measure MM BIO – 14.1 in Section 
3.6.3.1 (page 146-147) of the Draft EIR (and as revised in Section 5.0 
Revisions to the Text of the Draft EIR), describes the process by which a 
qualified biologist hired by the landfill operator would complete an 
assessment of the impacts of continuing landfill activities on California 
clapper rails, salt marsh harvest mice, and salt marsh wandering shrews prior 
to the use of the proposed increased capacity.  Therefore, such an assessment 
would take into account the nature and extent of any continuing activities, as 
the above comment suggests.  
 
As stated in mitigation measure MM BIO – 14.1 (and as revised in Section 
5.0 Revisions to the Text of the Draft EIR), if subsequent biological review 
prior to the landfill reaching its current permitted capacity would not result in 
significant impacts, no mitigation is required.  However, as described in MM 
BIO – 14.1, if the subsequent biological  review concludes that continued 
operation of the landfill past its existing permitted capacity would result in 
significant impact, off-site mitigation will be required. 
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COMMENT R.17: Page 146 MM BIO - 14.1: Off-site Habitat Restoration/Enhancement.  With 
regard to landfill operations continuing beyond 2025, this Mitigation suggests that continuation 
beyond 2025 requires a new PD permit and environmental review.  Neither of which is reasonable.  
The submission of the required biologist report will determine if there is any impact at all and should 
determine what steps, if any, need to be taken.  The predetermined Mitigation does not consider the 
length of time beyond 2025 or the nature and extent of any such continuing activities as factors.  
Only if an actual impact is assessed and the length of time that the landfill will continue is 
determined, will it be appropriate to determine whether a mitigation is required and, if so, the proper 
extent of such mitigation.  See comment on Impact 14 above. 
 
RESPONSE R.17:   Refer to Response R.16 above.  The proposed increase in landfill capacity 

would extend the life of the landfill.   It is possible that those extended 
operations could result in significant impacts to highly sensitive species that 
would not occur if the height extension/additional capacity is not approved.  
Since determining the exact extent of those impacts is difficult at this time, 
the City and biological consultants agreed that the determination of impact 
and mitigation could be deferred until a point in time closer to when the 
landfill reaches its existing permitted capacity.  In order to ensure that the 
mitigation is implemented if needed, the first PD Permit issued for the landfill 
after the requested zoning is approved will require that the landfill operator, 
in January 2018 or when the landfill has filled 48 million cubic yards 
(whichever occurs first), implement mitigation measure MM BIO – 14.1 to 
complete biological review to determine if extending the life of the landfill 
would result in significant impacts to California clapper rails, salt marsh 
harvest mice, and salt marsh wandering shrews.  If off-site mitigation is 
require, it must be fully implemented prior to the landfill reaching its current 
permitted capacity of 50.8 million cubic yards.   
 
An alternative to this mitigation would be to require the mitigation now, 
including detailed performance standards, based on a “worst case” estimate of 
what impacts might occur after 2025.   

 
COMMENT R.18:   4.  OTHER COMMENTS.  Page 58 Impact LU -1: Please note that the 
FAA "No Hazard" determination has been received. 
 
RESPONSE R.18:   The text of the Draft EIR has been revised to incorporate the FAA’s 

determination.  Refer to Section 5.0 Revisions to the Text of the Draft EIR.   
 
COMMENT R.19:   Page 88 3.3.2.2 Discussion of Impacts.  - There is no current expectation of 
shortened hours of landfill operations.  If hours are shortened and potentially were to impact peak 
hours, the Pd permit amendment would determine if these impacts could be mitigated or if the 
applicant would need to adjust the hours.  Therefore, we request that the following words be stricken: 
"If traffic impacts are identified, the City of San José shall set the hours in such a way to avoid peak 
hour impacts." since the City of San Jose is not in the business of setting hours of operation.  This is 
properly stated in Impact Tran -1 on page 90. 
 
RESPONSE R.19:   The text of the Draft EIR has been revised to address the above comment.  

Refer to Section 5.0 Revisions to the Text of the Draft EIR.   
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COMMENT R.20:   Page 154 Impact Geo -2 - In the middle of the last paragraph, the Draft EIR 
suggests that the Peer Reviewers should include their signatures and appropriate state registered 
engineer stamp on the Plans.  The practice in the engineering professions is that a peer review panel 
will not stamp a Plan which the peer reviewer did not prepare.  In addition, because the peer review 
panel consists of nationally eminent engineers, not all of the members of the peer review panel are 
registered in California.  The peer reviewers who are distinguished faculty and PhD's have signed 
their joint report. 
 
RESPONSE R.20:   The description of the Planned Landfill Improvement on page 154 of the 

Draft EIR has been revised to address the above comment (refer to Section 
5.0 Revisions to the Text of the Draft EIR).   

 
COMMENT R.21:   CONCLUSION.  This DEIR addresses a somewhat complex and unusual 
analysis given the fact that it addresses a rezoning which increases the landfill vertically and does not 
change the face of the landfill.  It addresses uses which are currently on site and anticipates unknown 
future changes in recycling processes and technologies.  It is designed to have flexibility while 
assuring that the environmental impacts of any change from the current permitted uses are addressed.  
We appreciate the hard work of staff and the consultants in this effort. 
 
Given the amount of information in this complex DEIR, we are requesting a few changes and 
clarifications, as specified above, be incorporated into the Final EIR to assure that the objectives of 
the project and the mitigation success criteria can be met. 
 
RESPONSE R.21:   Please refer to the above responses to comments.  The comments raised in 

this letter do not indentify any new or more significant environmental impacts 
than were already identified in the Draft EIR. 
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SECTION 5.0 REVISIONS TO THE TEXT OF THE DRAFT EIR 
 
 
This section contains revisions to the text of the Draft EIR for the Newby Island Sanitary Landfill 
and The Recyclery Rezoning Project, dated September 2009.  Revised or new language is underlined.  
All deletions are shown with a line through the text. 
 
Page v Summary of Impacts and Mitigation Measures table: REVISE the text of mitigation 

measure MM BIO – 7.1 as follows: 
 

Biology 
Impact BIO – 7:  The 
proposed project would 
result in significant 
impacts to burrowing 
owls and their burrows if 
present on-site.   
 
Less Than Significant 
Impact with Mitigation 
Incorporated 
 

MM BIO – 7.1:  Pre-activity Surveys.  To avoid take of burrowing 
owls in violation of the MBTA, surveys for burrowing owls shall be 
completed in potential habitat in conformance with the CDFG 
protocol, no more than 30 15 days prior to the start of any new ground-
disturbing activity (i.e., any activity that is not already ongoing at the 
same location as part of the current landfill operations) associated with 
the expansion of the landfill, such as filling or grading in previously 
undisturbed ruderal/grassy areas.   
 
If no burrowing owls are located during these surveys, no additional 
action is warranted.  If these surveys detect burrowing owls on or 
within 250 feet of the site proposed for landfilling or other uses, then 
any ongoing landfill activity near an occupied owl burrow can continue 
as long as it does not increase in intensity, or encroach closer to an 
existing burrow, based on a review of proposed/ongoing activities in 
the burrow’s vicinity by a qualified biologist, and as long as the 
existing burrow is not destroyed and owls are not in danger of being 
harmed.  If activity would increase in intensity or proximity to an 
occupied burrow, based on a review of proposed/ongoing activities in 
the burrow’s vicinity by a qualified biologist, the following measures 
shall be implemented:  
• Buffer Zones.  If burrowing owls are present during the breeding 

season (generally 1 February to 31 August), a 250-foot buffer, 
within which no new project-related activity shall be permissible, 
shall be maintained between project activities and occupied 
burrows.  Owls present at burrows on the site after 1 February 
shall be assumed to be nesting on or adjacent to the site unless 
evidence indicates otherwise.  This protected area shall remain in 
effect until 31 August or, based upon monitoring evidence, until 
the young owls are foraging independently. 

• Relocation.  If ground-disturbing activities would directly impact 
an occupied burrow, the owl(s) shall be evicted outside the nesting 
season to avoid impacts to the bird(s).  No burrowing owls shall be 
evicted from burrows during the nesting season (1 February 
through 31 August) unless evidence indicates that nesting is not 
actively occurring (e.g., because the owls have not yet begun 
nesting early in the season, or because young have already fledged 
late in the season). 
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Page v Summary of Impacts and Mitigation Measures table: REVISE the text of mitigation 
measure MM BIO – 13.1 as follows: 

 
Impact BIO – 13:  The 
approval of the project 
would increase the 
landfill’s capacity, which 
would extend the useful 
life of the landfill and its 
availability to gulls, 
corvids, and other 
nuisance species as a 
food resource.  The 
proposed project would 
result in significant 
indirect impacts to 
sensitive wildlife from 
nuisance species at the 
landfill and Recyclery.   
 
Less Than Significant 
Impact with Mitigation 
Incorporated 
 
 

MM BIO – 13.1:  The Nuisance Species Abatement Plan (NSAP), 
which is included in Appendix D of this EIR, shall be fully 
implemented at the landfill and the Recyclery as long as the landfill 
and/or Recyclery are in operation.  Implementation and funding of the 
plan, including any consultants considered necessary and selected 
approved by the Director of Planning, Building, and Code 
Enforcement, and associated on-going City staff monitoring costs, 
shall be the responsibility of the landfill’s General Manager or Director 
of Infrastructure Development, while the City of San José’s Director of 
Planning, Building, and Code Enforcement shall oversee and enforce 
the NSAP’s implementation. 
 
The Plan includes standard nuisance species abatement measures 
(maintaining the minimum size minimizing the working face of the 
landfill consistent with existing practice and permits; compacting and 
covering refuse – including using safe and stable tarps, foams, or other 
materials in lieu of soil on the working face of the landfill if they are 
demonstrated to impede access to food waste by nuisance species; 
covering and rapid processing of tires; minimizing surface water; 
trapping or shooting medium-sized mammals; using rodenticides 
within buildings; and minimizing cover near nuisance species food 
sources and sensitive habitats) that must be implemented, as well as 
and adaptive nuisance species abatement measures (pyrotechnics, 
paintball guns, vehicles, trained dogs, trained falcons, human 
disturbance, distress call recordings, predator calls, decoys of 
distressed birds, visual distraction/deterrent devices, vegetation 
management, physical barriers and roots deterrents, rodenticidesrodent 
trapping, a mobile component to gull abatement, use of radio-
controlled drones, and mosquito larvicides) that are to be used as 
necessary.  The standard measures are required to be implemented, 
although it is not expected that all measures in the NSAP are to be used 
simultaneously, the landfill operator may choose the appropriate 
measures to meet the success criteria identified in the NSAP. 
 
Outdoor food waste processing on the Recyclery property attracts gulls 
and other nuisance species to an area of the site where the various 
abatement measures (pyrotechnics, cannons, falcons, etc.) are not 
generally used and may be inconvenient.  Measures to control access to 
food waste by gulls and other nuisance species at this location must be 
implemented, including a building enclosure or netting.  The building 
or netting design must be reviewed by a qualified biologist that has 
been approved by the Director of Planning, Building, and Code 
Enforcement. 
 
As outlined in the NSAP, monitoring shall be conducted by qualified 
ornithologists biologists under the direction of the Director of 
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Planning, Building, and Code Enforcement (but commissioned funded 
by the landfill’s General Manager or Director of Infrastructure 
Development) and approved by the Director of Planning, Building, and 
Code Enforcement to determine the effectiveness of initial abatement 
measures, and abatement techniques shall be adapted in consultation 
with as determined by these ornithologists biologists as necessary to 
ensure effectiveness.  Regular monitoring reports (monthly memos and 
annual reports) shall be prepared and submitted to the Director of 
Planning, Building, and Code Enforcement by monitoring biologists to 
document the success of the abatement program.  The monitoring and 
reporting criteria are outlined in detail in the NSAP in Appendix D of 
this EIR. 
 
For each group of nuisance species addressed by the NSAP, success of 
the NSAP is defined as maintaining or reducing abundance of nuisance 
species using the landfill relative to baseline levels identified in the 
NSAP.  In other words, the abatement plan is not considered successful 
if measures of abundance of nuisance species exceed baseline levels.   
 
The Director of Planning, Building, and Code Enforcement will 
assemble and select members of an NSAP Oversight Committee.  This 
committee will consist of qualified biologists, City of San José staff, 
and others chosen at the Director’s discretion.  The qualified biologists 
on the committee must include representatives from the Don Edwards 
San Francisco Bay National Wildlife Refuge and a Bay-area bird 
observatory.  The Director may choose other biologists or others with 
relevant expertise, which may include City of San José Staff and the 
City’s consultants.  The NSAP Oversight Committee will review 
annual monitoring reports and provide recommendations to the 
Director regarding any changes in success criteria (including levels of 
abundance that should be considered the baseline against which 
monitoring results will be compared), abatement measures, monitoring 
measures, or other program components that should be made.  This 
committee will be provided copies of monthly status reports and may 
also be consulted by the Director to discuss nuisance species abatement 
issues identified in monthly reviews.  Meetings of the NSAP Oversight 
Committee shall include biologists that were retained to monitor 
wildlife at the landfill and Recyclery and who prepared the reports.  
For example, for gulls, the baseline conditions are the monitoring 
results from SFBBO’s surveys from June 2008 into 2009.  Because 
gull abundance in the South Bay may vary considerably from year to 
year, the “baseline” against which future monitoring results shall be 
compared to gauge the success of the abatement program is subject to 
change once the mean number of gulls on the ground per survey, 
compiled by month, from one or more additional years of monitoring is 
compared to or combined with SFBBO’s data from 2008-2009.  
Qualified biologists selected by the Director of Planning, Building, and 
Code Enforcement (but funded by the landfill operator), which may 
include City of San José staff, the City’s consultants, and others (e.g., 
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possibly SFBBO staff and/or Don Edwards San Francisco Bay 
National Wildlife Refuge biologists) shall review the first year of 
monitoring data and provide recommendations to the Director of 
Planning, Building, and Code Enforcement regarding any changes in 
success criteria (including levels of abundance that should be 
considered the baseline against which monitoring results will be 
compared) as well as any necessary changes in abatement measures 
(e.g., requiring the working face be permanently reduced to ensure gull 
numbers are equal or less than baseline levels), monitoring measures, 
or other program components.  Additional details regarding the success 
criteria for nuisance species, including gulls, corvids, mammals, and 
mosquitoes, identified in the NSAP are provided in Appendix D of this 
EIR.   
 
It is expected that the abatement process will be adaptive, and there 
may be periods when the success criteria described in the NSAP are 
not achieved andas the NSAP Oversight Committee and consulting 
biologists determines the most effective means of limiting the landfill’s 
subsidy of nuisance species populations.  However, if the Director of 
Planning, Building, and Code Enforcement (in consultation with the 
NSAP Oversight Committeequalified biologists selected by the 
Director of Planning, Building, and Code Enforcement but funded by 
the landfill operator) determines that the NSAP is being implemented 
successfully for that year of operation, no additional mitigation of this 
impact (besides MM BIO – 13.2 below) is necessary.  If the Director 
determines that the abatement program is not being implemented 
consistently and successfully, and adaptive management is inadequate 
to achieve the desired success criteria, then MM BIO – 13.3 shall be 
implemented. 
 
The implementation of this mitigation measure (MM BIO – 13.1) 
would not itself result in significant impacts.  Since some level of 
abatement is currently ongoing, the noise, human activity, dogs, and 
falcons associated with gull abatement is part of the existing 
conditions, along with other ongoing landfill activities, which are 
discussed above as having less than significant impacts to species 
using surrounding marshes.  Although abatement activities may 
increase in magnitude or frequency as a result of the implementation of 
the NSAP, the abatement activities are not expected to significantly 
impacts species using adjacent Refuge lands.  Gull abatement could 
result in indirect effects on species using Refuge lands by resulting in 
temporary increases in predation rates on sensitive species if gulls that 
would otherwise have foraged at the landfill hunt for snowy plover 
chicks, avocet chicks, harvest mice, or the like when refuse is not 
available.  This temporary indirect impact is considered less than 
significant because the long-term benefits of the gull abatement 
(reduction in gull populations in the South Bay) outweigh the short-
term adverse effects. 
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Page vii Summary of Impacts and Mitigation Measures table:  DELETE mitigation measure 
MM BIO – 13.2 and REVISE the first sentence of mitigation measure MM BIO – 
13.3 as follows: 

 
 MM BIO – 13.2:  The landfill operator shall add a consistent mobile 

component to the abatement program.  Specifically, one individual 
shall be dedicated to firing flares from a vehicle from different 
locations around the non-disposal area.   
 
MM BIO – 13.3:  If the landfill operator is not meeting the success 
criteria specified in the NSAP, the operator shall be required to manage 
predators contribute funds to one or multiple ongoing predator control 
programs and/or provide habitat at an off-site, South Bay location(s) to 
benefit the sensitive species that are being adversely affected by 
nuisance species supported by the landfill.  

 
 
Pages viii - ix Summary of Impacts and Mitigation Measures table:  REVISE the text to Impact 

BIO – 14, MM BIO – 14.1, and MM GEO – 1 as follows: 
 
Impact BIO – 14:  If the 
landfill were to operate 
beyond its estimated 
closure date of 2025, the 
project would The project 
proposes to increase the 
capacity of the landfill, 
which would extend 
landfill activities and 
operations for an 
undetermined period of 
time.  The extended 
duration of landfill 
activities and operations 
may result in significant 
impacts to the California 
clapper rail if the landfill 
operations continue to 
occur within 700 feet of 
its suitable habitat and 
significant impacts to the 
salt marsh harvest mouse, 
and salt marsh wandering 
shrew if the landfill 
operations continue to 
occur within 100 feet of 
their suitable habitat.   
 
Less Than Significant 

MM BIO – 14.1:  Off-site Habitat Restoration/Enhancement.  IfBefore 
landfill activities continue beyond the point of current permitted 
capacity (50.8 million cubic yards)2025, the need for and extent of off-
site mitigation for potential project impacts on the habitatshall be 
provided by the landfill operator for continuation of disturbance of 
California clapper rails located within 700 feet of landfill activities 
during the extended project lifetime and on the habitat of salt marsh 
harvest mice and salt marsh wandering shrews located within 100 feet 
of landfill activities during the extended lifetime shall be determined 
by a qualified biologist based on the performance standards and criteria 
described below.  If impacts are determined to exist based on such 
performance standards and criteria, the operator of the landfill shall 
implement off-site mitigation to the extent determined to be necessary 
by the Director of Planning, Building, and Code Enforcement in 
accordance with the standards and criteria described herein, salt marsh 
harvest mice, and salt marsh wandering shrews beyond 2025.  At this 
time, it is not possible to determine the precise type and extent of 
mitigation, if any, that is appropriate, because several determinants of 
to address the mitigation such as types and location environmental 
impacts that may be created by the continuation of landfill activities 
because the mitigation that is necessary will depend on several, 
unknown factorsand distribution and abundance of suitable habitat for 
clapper rails in 2025 are unknown (see Appendix D for more detail). 
 
IfBefore landfill activities continue beyond 2025, the point of currently 
permitted capacity (50.8 million cubic yards), the landfill operator 
must complete subsequent biological review.  On January 1, 2018 or 
when the landfill has filled 48 million cubic yards (whichever is 
sooner), the landfill operator shall have a qualified biologist complete 
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Impact with Mitigation 
Incorporated 
 
 

an more refined assessment of the impacts of continuing landfill 
activities on California clapper rails, salt marsh harvest mice, and salt 
marsh wandering shrews prior to the point at which current permitted 
capacity is reached.  That assessment shall consider (a) the types and 
locations of project activities at the landfill that will continue beyond 
the point of current permitted capacity2025, (b) the distribution and 
quality of habitat in the surrounding marsh, (c) the distribution of 
clapper rails, salt marsh harvest mice, and salt marsh wandering shrews 
in the marsh (and more widely, in the South Bay, if appropriate), to the 
best and most complete extent that this can be determined or 
reasonably estimated, and (d) the use of the affected marsh by clapper 
rails, salt marsh harvest mice, and salt marsh wandering shrews (e.g., 
for breeding or nonbreeding use), and other relevant factors based upon 
the information known at the time.  The biologist shall determine the 
effect of continuing landfill activities on clapper rails, salt marsh 
harvest mice, and salt marsh wandering shrews in terms of the acreage 
of clapper rail, salt marsh harvest mice, and salt marsh wandering 
shrews habitats impacted.   
 
The biologist shall then determine the effect of continuing those 
landfill activities identified as noted in the previous paragraph on 
clapper rails, salt marsh harvest mice, and salt marsh wandering 
shrews.  This assessment will be based on consideration of the types of 
landfill activities that will occur in proximity to habitat suitable for 
these species; currently, “in proximity to” means within 700 feet of 
habitat suitable for the clapper rail and within 100 feet of habitat 
suitable for the salt marsh harvest mouse and salt marsh wandering 
shrew, although these distances may be refined during the assessment 
by more up-to-date information on effects of human activities on these 
species if more information is available when the assessment is 
performed.  The biologist will consider any landfill activities involving 
the movement of heavy equipment, loud noise, and substantial 
vibrations, and new lighting to represent an impact if (a) those 
activities would not be performed during regular landfill closure or 
post-closure activities, and (b) they occur in close proximity to suitable 
habitat as described above.   
 
The biologist will also take into account the anticipated duration 
(beyond the point of current permitted capacity – 50.8 million cubic 
yards) of activities that will adversely affect these species.  Because 
these impacts are indirect and temporary (not permanent, but 
indefinite), the impacts of continuing landfill operations will cease 
after landfill capacity is reached and the landfill is closed.  As a result, 
in determining the impacts to these species’ habitat and/or populations, 
the biologist will consider the duration of the impact based on the 
predicted closure date as of the time that current landfill capacity is 
reached.   
 
The type, location, and duration of landfill activities shall be identified 
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by the landfill engineer responsible for NISL, based on landfill 
contract information and on the landfill engineer’s professional 
knowledge and experience.  Such information shall be provided to the 
Director of Planning, Building, and Code Enforcement and consulting 
biologist. 
 
The biologist’s assessment will determine the extent of impacts of 
continuing activities on the California clapper rail, salt marsh harvest 
mice, and salt marsh wandering shrew in terms of either impacts to 
these species’ populations (i.e., an estimate of the number of 
individuals/pairs affected) or the extent of impacts to these species’ 
habitats, taking into account both habitat acreage and quality.   
 
As part of this assessment, the biologist shall also conduct a survey of 
comparable salt marsh and brackish salt marsh habitat in the South Bay 
which are similar to the varying types of habitat within the 700 foot 
buffer (for clapper rails) and 100 foot buffer (for salt marsh harvest 
mice and wandering shrews) as measured from the then projected 
future landfill activities.  This survey shall: (a) consider the quality of 
the varying types of comparable habitat in these comparable South Bay 
areas and contrast it with the quality of the habitat within these buffer 
areas adjacent to the landfill; (b) determine to the extent practicable 
and allowed by then current laws and regulations the populations of 
average number of each of these special status species in the 
comparable South Bay habitats; and (c) determine to the extent 
practicable and allowed by then current laws and regulations the 
number of these special status species within their respective buffer 
areas around the landfill.  Taking differences in habitat quality into 
consideration, the biologist shall then reach a professional judgment as 
to whether the special status species in the habitat areas adjacent to the 
landfill are less numerous than in the comparable South Bay habitat 
areas.  If the biologist makes this determination, the landfill operator 
shall be required to provide off-site mitigation for the species in 
question on a one to one acreage ratio for the area of affected habitat 
adjacent to the landfill. The same off-site mitigation can serve to 
mitigate impacts to California clapper rails, salt marsh harvest mice, 
and salt marsh wandering shrews in a single location as long as the 
habitat restored or enhanced is suitable for all three species.  The 
precise location and means of providing such mitigation cannot be 
known at this time, as tidal marsh restoration and other activities that 
occur between now and 2025 will influence available mitigation 
opportunities.   
 
A report of this assessment and the biologist’s findings shall be 
submitted to the Director of Planning, Building, and Code 
Enforcement.  If the Director of Planning, Building, and Code 
Enforcement determines, based on findings of the biologists’ report or 
any other reasonable information available, that significant impacts to 
those species have not occurred from landfill activities up to that point 
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in time and will not occur from continued landfill operations past the 
point of current permitted capacity (50.8 million cubic yards), the 
landfill owner will not be required to provide the off-site mitigation.  If 
the Director of Planning, Building, and Code Enforcement, based on 
the findings of the biologist’s report and any other reasonable 
information available, determines that the continued operation of the 
landfill past the point of current permitted capacity will result in 
significant impacts, off-site mitigation shall be provided to compensate 
for impacts to these species. 
 
Such mitigation shall be required to be implemented by the landfill 
operator using a one to one acreage ratio (i.e., the area of the largest 
affected habitat adjacent to the landfill to the area of mitigation habitat 
to be provided by the landfill operator, as described above).  This off-
site mitigation may take one or several forms, including, but not 
limited to: 
 
• Restoring tidal marsh habitat suitable for use by these species 
• Enhancing tidal marsh habitat suitable for use by these species 

(e.g., via the control of invasive plants or alteration of the 
hydrologic regime [such as restoration of a muted tidal marsh to a 
fully tidal condition]) 

• Enhancing populations of these species by increasing reproduction 
and survivorship (e.g., by controlling predatory or competitive 
animal species, in addition to the abatement required at the landfill 
itself) 

 
This mitigation may take the form of direct implementation by the 
landfill owner or a monetary contribution to similar efforts being 
performed by others, preferably in the area, such as efforts by the 
CDFG or USFWS.  The mitigation must be described and in place 
prior to the landfill reaching its current permitted capacity of 50.8 
million cubic yards. 
 
The same off-site mitigation can serve to mitigate impacts to California 
clapper rails, salt marsh harvest mice, and salt marsh wandering shrews 
in a single location as long as the mitigation implemented is suitable 
for and will benefit all three species.  However, performance criteria 
for each species must be satisfied.  For habitat restoration, performance 
criteria would include the presence of the target species within five 
years of the development of vegetation suitable for each of those 
species within the restoration area and management of the site in 
accordance with the species’ habitat and life-history requirements.  For 
habitat enhancement or for measures, such as predator or competitor 
control, targeting increased reproduction and survivorship, 
performance criteria would include an increase in populations of the 
target species, within five years of implementation of the enhancement 
measures, commensurate with the estimated impact of the project.  
Prior to the point at which waste exceeding the current landfill capacity 
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is accepted by the landfill, the applicant shall have a qualified biologist 
The applicant shall have a qualified restoration ecologist prepare and 
implement a mitigation plan, which shall be submitted and reviewed 
by the Director of Planning, Building, and Code Enforcement and the 
NSAP Oversight Committee, detailing the following:  
 
1. A summary of habitat and population impacts 
2. Goals of the mitigation restoration 
3. A description of the type of mitigation 
4.    The location of the mitigation site(s) and description of existing 
site conditions 
45.  Mitigation design (for habitat restoration and enhancement efforts) 
including: 

• Existing and proposed site hydrology, geomorphology, and 
geotechnical stability, as applicable  

• Grading/restoration plan 
• Soil amendments and other site preparation elements as 

appropriate 
• Maintenance activities  
• Remedial measures and adaptive management measures 

56.  Monitoring plan (including final and performance criteria, 
monitoring methods, data analysis, reporting requirements, and 
monitoring schedule) 
67.  A contingency plan for mitigation elements that do not meet 
performance or final success criteria 
 
The mitigation plan shall be submitted to the Director of Planning, 
Building, and Code Enforcement, in consultation with the NSAP 
Oversight Committee, for review and approval.  Once approved, the 
landfill operator shall fully implement and comply with such 
mitigation plan prior to accepting any new waste beyond the current 
permitted capacity of 50.8 million cubic yards.  The City shall ensure 
that the mitigation is provided and that the mitigation site meets its 
success criteria. 

Impact GEO – 1:  Since 
the makeup of the buried 
waste on the landfill and 
D-shaped area is 
unknown, the 
construction or 
development of structures 
on the landfill or D-
shaped area could result 
in significant geological 
impacts.   
 
Less Than Significant 
Impact with Mitigation 
Incorporated 

MM GEO – 1.1:  In order to construct or relocate buildings or 
structures anywhere on the project site, a design-level geotechnical 
report by a qualified professional that documents testing of conditions 
on the site shall be prepared at the PD Permit stage to the satisfaction 
of both the Director of Planning, Building, and Code Enforcement and 
the City Geologist. 
 
Specifically for improvements on the D-shaped area, the design-level 
geotechnical study shall a) identify the extent of the potentially 
liquefiable soils by completing closely spaced CPT soundings to more 
accurately locate potentially liquefiable soils, and b) identify the 
necessary measures needed to avoid and/or mitigate liquefaction 
impacts, in accordance with local building codes.  Possible measures 
include deep soil mixing, jet grouting, dynamic deep compaction, 
removal and replacement, vibrocompaction/ vibroreplacement, and/or 
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 in-situ cementitious shear panels.   
 

 
 
Pages x Summary of Impacts and Mitigation Measures table:  REVISE the text to MM C-

GCC – 1.1 as follows: 
 
Impact C-GCC – 1:  
The project would be 
adversely impacted by 
the projected sea level 
rise and 100-year flood 
event of 13.6 feet.   
 
Less Than Significant 
Impact with Mitigation 
Incorporated 

MM C-GCC – 1.1:  As part of the landfill’s annual capacity survey 
report, the landfill operator shall also evaluate the status of sea level 
rise to ensure that the perimeter levee is at least 11 feet above sea level.  
If the sea-level were to rise to 3.6 feet above mean sea level, the 
project proponent shall raise portions of the existing levee that are 
below 14 feet (NGVD29) by about one foot to ensure protection from 
the predicted sea-level rise of 4.6 feet and 100-year flood event of nine 
feet. 
 

 
 
Page 7 Figure 1.0-4; REPLACE Figure 1.0-4 with Revised Figure 1.0-4, which follows this 

page. 
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Page 9 Table 1.4-1 Uses Allowed by Proposed Planned Development Rezoning: REPLACE 
Table 1.4-1 with the following table.  Note that none of the information regarding 
permitted uses or their location has changed.  The table has been revised to clarify 
permitted, not permitted, and primary uses on the project site.  

 
Revised Table 1.4-1: Land Use Regulations1, 2, 3 

Land Use 
Landfill 

Pre-
Closure 

Landfill 
Post-

Closure 

D-Shaped 
Area4 Recyclery4

1. Composting P P NP NP 
2. Landfilling P NP NP NP 
3. Solid Waste Transfer Facility NP NP NP P 
4. Mixed Recyclables Processing (e.g. bottles, 

cans) NP NP NP P 

5. Organics Processing P P NP P 
6. Household Hazardous Waste Facility 

(including electronic waste and universal 
waste)5 

P NP P P 

7. Education and Training Center P P P P 
8. Passive Open Space (trails, wildlife 

observation, public facilities) NP P P P 

9. Landfill Gas Management Systems and 
Associated Ancillary Equipment/Facilities P P P NP 

10. Non-Putrescible Material Recovery (e.g. 
construction and demolition debris, 
mattresses, carpet)5 

P P P P 

11. Above-Ground Storage of Hazardous Material P NP P P 
12. Fueling Station (private/non-commercial) NP NP P NP 
13. Office and Employee Facilities5 P NP P P 
14. Outdoor Bin and Equipment Storage5 P NP P NP 
15. Public Drop Off Area P NP P P 
16. Scaling/Weighing Equipment and Facilities P NP P P 
17. Truck and Equipment Vehicle Parking 

(including trucks, tractors, mobile equipment)5 P NP P P 

18. Vehicle and Equipment Repair Facility NP NP P P 
19. Container Repair Shop and Bin Painting 

Booth (indoor) NP NP P P 

20. Vehicle/Wheel/Equipment Wash System P NP P P 
P = Permitted Use 
NP = Not Permitted Use 

Note 1: Bold land uses are primary land uses.  All other uses are considered secondary. 
Note 2: For term definitions, refer to Section 11.0 of the Draft EIR and Title 20 of the San Jose Municipal Code, as amended. 
Note 3: Landscaping, paving, parking, and other similar site improvements incidental to the above land uses are permitted, as 
appropriate. 
Note 4: Allowable uses in the D-Shaped Area and Recyclery also include permitted and conditional uses of the HI Heavy 
Industrial Zoning Districts per Title 20 of the San Jose Municipal Code, as amended. 
Note 5: Uses only permitted in Pre-Closure Landfill area if the activity is located at midway bench screened by landscaping 
berm, or equivalent area with no off-site visual impacts. 
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Page 11 Section 1.4.1.2; ADD the following text after the second indented paragraph: 
 
Processing of food waste is not allowed on the Recyclery property by the existing zoning, whether 
inside or outside of the Recyclery building.  Refer to Section 1.4.3.1 for a discussion of the proposed 
changes to the permitted operations at the Recyclery.   
 
 
Pages 16, 17 Figures 1.0-6 and 1.0-7: REPLACE Figure 1.0-6 with Revised Figure 1.0-6 and 

Figure 1.0-7 with Revised Figure 1.0-7, which follow this page. 
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Page 18 Section 1.4.3.1: REVISE the last sentence of the first paragraph as follows: 
 

Subsequent environmental review will be conducted as part of that PD Permit to analyze and disclose 
the impacts associated with the receiving facility (i.e., based on the ultimate destination of the waste 
being transferred). 
 
 
Page 22 Section 1.4.3.9 Stormwater Detention Ponds; Examples of Proposed Activities: ADD 

text to the last paragraph as follows: 
 
Examples of Proposed Activities:  The existing main stormwater retention pond located in the 
southern portion of the site will be replaced by two new ponds located along the western and 
southern site boundaries.  New stormwater lines will be laid to transport stormwater to the ponds, as 
illustrated in the PD Zoning plan set.  In addition, consistent with Best Management Practices, the 
landfill will increase the amount of runoff diverted to the retention basins (e.g., instead of runoff 
from the northern portion of the landfill flowing directly to the creek, the runoff would be directed to 
a retention basis first).  Therefore, at ultimate buildout of the stormwater management system, the 
retention pond capacity would increase from 69 to 87 acre feet.  The new stormwater management 
system (two new ponds and stormwater lines) would be designed to the same performance level as 
the existing stormwater management system and will be able to handle a 24-hour, 100-year storm.   
 
 
Page 25 Section 1.4.3.12 Composting and Compost Processing: REVISE the following text 

of the first and fourth paragraph as follows: 
 
1.4.3.12 Composting and Compost Processing 
 
Based on the existing permit for the compost facility, the composting facility is 18 acres in size.  The 
composting facility is located on the landfill and consists of the windrow composting area, the 
aerated static pile13 composting area, and the curing and screening area.  The facility is also presently 
permitted for in-vessel composting, and in-vessel composting currently occurs on the southern 
boundary of the landfill east of the compost windrows (refer to Revised Figure 1.0-7)has occurred 
on-site in the past.23 
 
As described above, incoming organics, which include green waste, food waste, and wood waste are 
composted in open windrows.14  After being processed (ground and mixed) on the paved area west of 
the Recyclery building, the organic materials are hauled in walking-floor trucks15 to a location that is 
currently near the northerly end of the landfill.  Most of the green waste is composted in turned 
windrows.  The food waste is typically mixed with other compostable materials (such as green waste) 
and composted in aerated static piles.  The compost is then screened to separate the finished compost 
from larger, unfinished materials.  The screened finished compost is piled and cured in windrows.  
The larger unfinished materials are returned to the aerated static piles or are used as alternate daily 
                                                   
13 Aerated static piles are a method of composting that provides forced aeration during periods when the piles are not 
being turned. 
14 Not all incoming organic material is composted.  Some incoming organic materials (wood waste and green waste) 
are also used for erosion control on- and off-site, biofuel, mulch, and alternative daily cover.  Biofuel is material that 
can be used in a biomass plant for energy production. This would be wood and brush, not wood waste.  Biofuel is 
also known as “hog fuel.” 
15 A walking-floor truck is usually a covered or enclosed truck or truck trailer that is “self unloading.”  The floor 
moves toward the open end so the truck does not have to be tipped or dumped. 
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cover (ADC) on the landfill. 
 
After the compost has cured, most of the compost is loaded in transport trucks and hauled to 
customers off-site.  A small portion of the completed compost may be kept on-site for sale to small 
quantity (e.g., residential) customers.  The compost operation processes a maximum average of 515 
tpd of incoming feedstocks, with a maximum daily peak tonnage of 980 tpd.  A maximum total of 
53,500 tons can be processed quarterly and a maximum total of 160,680 tons can be processed 
yearly.  After composting, materials are reduced in both weight and volume by as much as one-half. 
 
Examples of Proposed Activities:  The composting areas may be relocated to different areas of the 
landfill property in order to allow for landfill development.  Compost windrows may be relocated 
anywhere on the landfill west of the Initial Compost Area Line (refer to Revised Figure 1.0-7).  If the 
compost windrows are located east of the Initial Compost Area Line, a PD Permit/Amendment is 
required with additional environmental review.  The potential odor impacts of locating the 
composting windrows east of the Initial Compost Area Line shall be evaluated and mitigated (refer to 
Section 1.5 for more detail regarding the subsequent environmental review).  In-vessel composting 
may be relocated anywhere on the landfill without further permit amendments or environmental 
analysis(which has been done on the site in the past) may be re-introduced.  The receiving and 
processing area may be co-located with the composting area in the future.  The composting facility is 
not proposed to be expanded.  Any expansion in the composting facility would require a PD Permit 
and subsequent CEQA review.   
 
 
Page 27 Section 1.4.3.14 Proposed Biological Measures: ADD the following text to the fourth 

and fifth bullet: 
 
• The Construction & Demolition Recycling (C&D) area and any new activities that generate 

loud noises and vibration substantially greater than existing levels, as determined by a 
qualified acoustical consultant in consultation with a qualified biologist, will not be located 
within 700 feet of California clapper rail nesting habitat in Coyote Creek, South Coyote 
Slough, or associated tidal marsh habitats to the south, west, and north portions of the Newby 
Island site (see Figure 1.0-9). 

• Ongoing landfill activities involve frequent use of heavy equipment, considerable noise, 
some ground vibrations, and movement of landfill personnel in proximity to the marsh and 
aquatic habitats surrounding the landfill.  The intensity and locations of activities involving 
such disturbance change to some extent from year to year under existing conditions, and thus 
virtually the entire landfill is subject to at least some such disturbance under existing 
conditions.  In light of the above stated assumption that the C&D area and any new activities 
that generate loud noises and vibration substantially greater than existing levels will not be 
located within 700 feet of California clapper rail nesting habitat, it is assumed that the use of 
heavy equipment, noise, ground vibrations, and movement of landfill personnel near the 
sensitive habitats surrounding the landfill will not increase substantially as a result of the 
project.  It is also assumed that only permitted activities described in Table 1.4-1 will occur 
on NISL and new activities requiring additional permits will require additional environmental 
review. 
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Page 27 Section 1.4.3.14 Proposed Biological Measures: ADD the following text after the last 
bullet: 

 
• The landfill operator shall implement the NSAP (as revised) as summarized in mitigation 

measure MM BIO – 13.1 in Section 3.6.3 and included in full in Appendix D of the EIR. 
 
 
Page 31 Section 1.5 Changes Proposed by the Project; DELETE the following from the 

eighth bullet point as follows: 
 
• Construction and demolition materials recycling, tire shredding, rock crushing, and concrete 

processing may be relocated to a different part of the landfill area and expanded to include 
recycling of carpet and/or other types of bulky materials; 

 
 
Page 32 Section 1.5 Changes Proposed by the Project; Composting: REVISE the text under 

the Composting heading as follows: 
 
• The compost windrows may be moved to one or more different locations on the landfill other 

than the D-shaped area.  In addition, the organics receiving and processing operations 
(including processing of food wastes) may be co-located with the composting area.   

• In-vessel composting may be re-introduced. 
• As part of the project, composting may take place west of the “Initial Compost Area Line.”  

The Initial Compost Area Line delineates the easternmost boundary of the landfill currently 
used or foreseeably used for composting at the time of this proposed rezoning.  If composting 
is proposed east of the Initial Compost Area Line, a PD Permit/Amendment shall be required 
with additional environmental review before composting can be moved east of the Initial 
Compost Area Line.  The potential odor impacts of any such proposed relocation shall be 
assessed using then-current industry standards and the landfill operator shall be required to 
mitigate odor impacts anticipated, from the relocation of composting operations in 
accordance with CEQA, utilizing the best, commercially reasonable, industry management 
practices.  

 
 
 
Page 32 Section 1.5 Changes Proposed by the Project; Other Operations: ADD the following 

text to the sixth and seventh bullet under Other Operations: 
 
• Any of the facilities or operations may implement operational or physical changes necessary 

to reduce greenhouse gas emissions as long as these changes have no greater or substantially 
different environmental impacts than the project elements addressed above and subject to 
approval by the Director of Planning, Building, and Code Enforcement; 

• Any of the facilities or operations may implement operational or physical changes necessary 
to comply with existing and new regulations as long as these changes have no greater or 
substantially different environmental impacts than the project elements addressed above and 
subject to approval by the Director of Planning, Building, and Code Enforcement; and  
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Page 33 Section 1.6 Uses of the EIR; City of Milpitas: DELETE the following: 
 
City of Milpitas 

• Utility connection agreements 
 
 
Page 34 Section 1.6 Uses of the EIR: ADD the following bullet to the first bulleted list as 

follows: 
 
There are a number uses proposed as part of this rezoning that would require subsequent 
environmental review because specific details about the construction and/or operation of those uses 
(e.g., details regarding the receiving facility for the proposed solid waste transfer facility) are 
unknown at this time.  The process followed could include preparation of an Addendum to this EIR, 
preparation of a Negative Declaration that tiers from this EIR or preparation of a supplemental or 
subsequent EIR.  These uses/actions that would require subsequent environmental review include the 
following: 
 

• Construction of buildings/structures; 
• Expansion of the GRS facility; 
• Operation of a household hazardous waste turn-in and storage facility; 
• Operation of a public drop-off for waste and/or recycling on the site; 
• Operation of a public education facility (which could be an outdoor kiosk or room in a 

building); 
• On-site operation of a solid waste transfer facility on the Recyclery; 
• Recycling of new materials and use of new recycling technologies not currently used at the 

site; 
• Recycling/processing of new materials not currently processed at the site and use of new 

processing equipment not currently used at the site; 
• Reduction in existing operating hours (which are currently 3:00 AM to 5:00 PM, Monday 

through Friday and 4:00 AM to 4:00 PM on Saturday);  
• Use of biosolids as a constituent of interim or final cover; and 
• Relocation of compost windrows east of the Initial Compost Area Line. 

 
 
Page 40 Section 2.2.3.3 Goals and Policies; Natural Resources; Bay and Baylands Policy 6: 

ADD the following text to the consistency discussion for Policy 6: 
 
Consistency:  Currently, the gulls at the landfill prey on rare species in the project vicinity.  With the 
implementation of the mitigation measures identified in Section 3.6 Biological Resources, the 
proposed project would not result in new or more significant impacts to biological resources 
including biotic habitats and special-status species.  Compared to existing conditions, the proposed 
project with the implementation of the mitigation measures identified in Section 3.6 Biological 
Resources would result in no net loss of habitat value or significant impact to the Refuge would 
occur, therefore the project is consistent with this policy. 
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Page 44 Section 2.2 Local Plans and Policies:  ADD the following new sections after Table 
2.2-1: 

 
2.2.4 Envision San José 2040 General Plan  
 
Since the Draft EIR was circulated, the City of San José prepared and adopted a new General Plan, 
Envision San José 2040.   The new Land Use/Transportation Diagram designates the landfill site as 
Open Space, Parklands, and Habitat with a “Solid Waste Disposal Site” designation as a currently 
operating disposal facility.  The landfill is outside the UGB.  The Recyclery and  D-shaped area are 
both designated Light Industrial and are inside the UGB.  All three areas are also within the Alviso 
Specific Plan boundary. 
 
The new General Plan includes the following policies related to solid waste, materials recovery, and 
landfill infrastructure: 
 

IN-5.1  Monitor the continued availability of long-term collection, transfer, recycling 
and disposal capacity to ensure adequate solid waste capacity. Periodically assess 
infrastructure needs to support the City’s waste diversion goals.  Work with private MRF and 
Landfill operators to provide facility capacity to implement new City programs to expand 
recycling, composting and other waste processing. 
 
IN-5.3  Use solid waste reduction techniques, including source reduction, reuse, 
recycling, source separation, composting, energy recovery and transformation of solid wastes 
to extend the life span of existing landfills and to reduce the need for future landfill facilities 
and to achieve the City’s Zero Waste goals. 
 
IN-5.4  Support the expansion of infrastructure to provide increased capacity for 
Materials Recovery Facilities (MRF)/transfer, composting, and Construction and Demolition 
materials processing (C&D) at privately operated facilities and on lands under City control to 
provide increased long-term flexibility and certainty. 
 
IN-5.6  Promote secondary uses at MRF and landfill sites, including economically 
beneficial recovery of solid waste resources, waste-to-energy conversion, organic materials 
processing, and development of resource recovery parks. 
 
IN-5.9  Locate and operate solid waste disposal facilities in a manner which protects 
environmental resources and is compatible with existing and planned surrounding land uses. 
 
IN-5.10 Plan, maintain and operate MRF and landfill facilities in a manner that 
mitigates potential negative environmental and land use impacts, including surface water or 
ground water contamination; issues related to birds, insects, rodents or other wildlife; 
increased traffic and traffic hazards; noise and odor problems; pollution and potential littering 
of traffic routes; and windborne and waterborne litter. 
 
IN-5.15 The preferred method for increasing the City’s landfill capacity is to expand 
the capacity of existing landfill sites and monitor the continued availability of recycling, 
resource recovery and composting capacity to ensure adequate long term capacity. 
 
IN-5.16 Plan for the eventual phased restoration to recreational or open space uses, 
including revegetation with native plant species, the portions of landfill facilities located 
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outside of the Urban Growth Boundary, where waste processing and composting operations 
are not maintained. 

 
IN-5.17 Use landscape and design measures to screen solid waste landfill sites from 
public view when they are not already screened by topography and naturally occurring 
vegetation, and when such measures are practicable considering all other environmental goals 
of the City.   

 
Conclusion:    The proposed expansion of the landfill height and modifications to the existing 

resource recovery operations are consistent with the land use designation and with 
these policies as they are presently proposed in the Planned Development Rezoning. 

 
2.2.5  San José Green Vision 

 
In October 2007, the City Council adopted the San José Green Vision.  The Green Vision is a 15-year 
plan to transform San José into a world center of Clean Technology, promote cutting-edge 
sustainable practices, and demonstrate that the goals of economic growth, environmental stewardship 
and fiscal responsibility are inextricably linked.  The 10 goals of the Green Vision are as follows: 
 
1. Create 25,000 Clean Tech jobs as the World Center of Clean Tech Innovation; 
2. Reduce per capita energy use by 50 percent; 
3. Receive 100 percent of our electrical power from clean renewable sources; 
4. Build or retrofit 50 million square feet of green buildings; 
5. Divert 100 percent of the waste from our landfill and convert waste to energy; 
6. Recycle or beneficially reuse 100 percent of our wastewater (100 million gallons per day); 
7. Adopt a General Plan with measurable standards for sustainable development; 
8. Ensure that 100 percent of public fleet vehicles run on alternative fuels; 
9. Plant 100,000 new trees and replace 100 percent of our streetlights with smart, zero-emission 

lighting; and 
10. Create 100 miles of interconnected trails. 
 
The City envisions achieving these goals by the year 2022. 
 
Consistency:  The Green Vision goals that are applicable to the project are goal numbers 3 and 5.  As 
discussed in Section 3.12 Energy of the Draft EIR, landfill gas generated on-site is used to generate 
electricity, exported to the San José/Santa Clara Water Pollution Control Plan (WPCP), or combusted 
by the existing landfill flares.  Landfill gas generated is a renewable resource for electricity 
generation.  Therefore, the landfill’s processing of landfill gas is consistent with Green Vision Goal 
3.   
 
Green Vision Goal 5 of diverting 100 percent of waste from landfills does not mean that no waste 
will be landfilled.  As the City moves towards zero waste, recycling and composting efforts will 
increase.  However, not all waste generated can feasibly be recycled/reused or composted with 
current technology.  Residuals from the recycling and composting operations will still need to be 
landfilled for the foreseeable future.  The proposed project creates additional landfill capacity, but 
also provides for the continued operation of multiple composting and recycling operations.  The 
proposed project is not in conflict with Green Vision Goal 5.   
 
Green Vision Goal 10 is to create 100 miles of interconnected trails.  As discussed in Section 4.2, the 
San Francisco Bay Trail project includes a planned trail loop along the perimeter levee of the landfill. 
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In addition, there are other existing and planned trails and paths in the project vicinity.  As discussed 
in Sections 3.1 Land Use and 3.3 Transportation, the proposed project would not conflict with the 
alignments of existing or planned trails and paths.  Based on the above discussion, the project is 
consistent with the Green Vision. 
 
2.2.6  Zero Waste Strategic Plan 
 
In October 2007, the City approved a Zero Waste Resolution which had the objectives of 75 percent 
waste diversion by 2013 and zero waste by 2022.  Zero waste entails shifting consumption patterns, 
more carefully managing purchases, and maximizing the reuse of materials at the end of their useful 
life.  Zero waste takes into account the whole materials management system, from product design 
and extraction of natural resources, to manufacturing and distribution, to produce use and reuse, to 
recycling or disposal. 
 
The City’s Zero Waste Strategic Plan provides an overview of key zero waste initiatives and 
describes policies, programs, and facilities that the City will need within the next 11 years to realize 
the City’s vision of achieving zero waste.  Most initiatives identified in the Zero Waste Strategic Plan 
are policy decisions and focus on the waste generator (e.g., residences, commercial businesses, and 
schools).  Specific to landfills, the Zero Waste Strategic Plan discusses possible landfill regulations 
and material bans, reduction in alternative daily cover use, and measures to reduce greenhouse gas 
emissions including improved landfill methane control and capture and high recycling/zero waste 
activities.  Additional information about the City’s Zero Waste Strategic Plan is available at: 
http://www.sjrecycles.org/zerowaste-stratplan.asp.   
 
Consistency:  While the City of San José has the goal of achieving zero waste by 2022, the Zero 
Waste Strategic Plan does not identify specifically how such a goal would be achieved.  In addition, 
the City has an existing contract with the landfill through December 31, 2020, for up to 380,000 tons 
of waste.  The contract provides that the City may extend the term to continue for the period of time 
the landfill accepts solid waste from any source [Source:  Disposal Agreement (Second Amendment, 
October 21, 2009), Section 3.2 and Section 4.1.  
http://www.sjrecycles.org/PDFs/SecondAmendmentDisposalAgreement2009.pdf .]. 
 
The landfill is under contract with San José and other municipalities to receive approximately 6.2 
million tons of waste through 2023 (refer to Table 3.0-1).  The proposed maximum landfill height 
increase to 245 feet would allow the landfill to continue receiving waste, including contractual waste, 
at the existing rate (see page 4 of the Draft EIR).   
 
While it is likely that current and planned zero waste programs will reduce the amount of waste 
actually delivered to the landfill, the landfill is required under contract to have sufficient capacity to 
receive committed quantities of waste from specific municipalities.  The project is not in conflict 
with the City’s Zero Waste Strategic Plan including identified policies, programs, and initiatives. 
  
 
Page 45 Section 3.0 Environmental Setting, Impacts, and Mitigation; Basis of Impact 

Analysis: REVISE the stated total tonnage from all sources in 2007 in the third 
paragraph as follows: 

 
NISL currently accepts MSW from local jurisdictions through contractual agreements, and from non-
contractual sources, both public and private.  Allied Waste has identified contractual commitments 
for the next 14 years as shown in Table 3.0-1.  Total tonnage from all sources in 2007 was 

http://www.sjrecycles.org/zerowaste-stratplan.asp�
http://www.sjrecycles.org/PDFs/SecondAmendmentDisposalAgreement2009.pdf�


Section 5.0 – Revisions to the Text of the Draft EIR 
 
 

 
City of San José 242 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

1,163,994.6 1,163,978.  As shown in Table 3.0-1, from 2010 to 2023, the total amount of 
contractually committed waste is about 6.2 million tons. 
 
 
Page 47 Section 3.0 Environmental Setting, Impacts, and Mitigation; Basis of Impact 

Analysis:  REVISE the first sentence in second paragraph as shown: 
 
In summary, without the approval of the additional capacity, NISL could continue to take in the 
waste at the same rate as it does today and close in 2016 or take in waste as at a lesser rate and close 
later, in or after 2025. 
 
 
Page 47 Section 3.0 Environmental Setting, Impacts, and Mitigation; Basis of Impact 

Analysis:  ADD the following text after the last paragraph: 
 
Each impact is numbered using an alpha-numerical system that identifies the environmental issue.  
For example, Impact HAZ – 1, denotes the first impact discussed in the hazards and hazardous 
materials section.  Mitigation measures (MM), avoidance measures (AM), and conclusions are also 
numbered to correspond to the impacts they address.  For example, MM NOI – 2.3 refers to the third 
mitigation measure for the second impact in the noise section.  Mitigation measures are measures that 
would reduce significant impacts and avoidance measures are measures that would preclude the 
occurrence of an impact or would further reduce already less than significant impacts.  All identified 
mitigation measures in the EIR not specifically listed on plans submitted by the project applicant 
shall be conditions of project approval. 
 
The letter codes used to identify environmental issues are as follows: 
 
 

Letter Code Environmental Issue 
LU Land Use 
VIS Visual, Aesthetics, and Lighting 

TRAN Transportation  
NOI Noise  
AQ Air Quality 

CUL Cultural Resources 
GEO Geology and Soils 
HYD Hydrology and Water Quality 
HAZ Hazards and Hazardous Materials
BIO Biological Resources 

UTIL Utilities and Service Systems 
EN Energy  
PS Public Services 
C Cum ulative 

GCC Global Climate Change 
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Page 48 Section 3.1 Land Use: INSERT the following immediately after the title:  
 
“Land Use” is a term usually assumed in a planning context to refer to human use of land.  That is 
how the term is generally used in this EIR.  That does not mean that a land use cannot include habitat 
for animals, or open space, or plants.  But the discussion of “land use” will usually focus on the 
activities of people, including impacts on or from those activities.  
 
In order to minimize redundancy and to ensure that the various values and purposes implicit in the 
designation of property adjacent to Newby Island as a national wildlife refuge are recognized, most 
of the discussion of impacts and mitigations related to the habitat and inhabitants of the Refuge are 
discussed in Biology.  The Refuge is not in the same classification as a park, for example, which can 
be an open space with habitat values but is intended to serve a specific human purpose – to provide 
recreation and outdoor activity areas for people to enjoy.  A Refuge is, in the broadest meaning of the 
term, a place that provides shelter and protection – in this case, for ecosystems.  While its protection 
and preservation is a human value, its occupants and users are not intended to be primarily human.  
Its integrity as a land use is entirely a function of its biological values; any significant or even 
substantive impact on resident species (especially special status species), habitat, habitat values, 
ecological systems, adversely affects the viability and purpose of the Refuge land use. 
Therefore, the discussion of “human-purposed” land uses, land use compatibility and impacts and 
mitigation for those impacts are addressed in Section 3.1 Land Use of this EIR.  The discussion of 
the Refuge, impacts to its inhabitants and habitats, and mitigation for those impacts are primarily 
discussed in Section 3.6 Biological Resources.  There are also references to specific effects (such as 
noise or vibration) from the project on the Refuge contained in almost every chapter of this EIR, in 
order to ensure that the interface is always clear.  The definitive impacts that will occur in and upon 
the viability and survival of the habitats and inhabitants of the Refuge are most clearly and 
specifically identified, however, in Section 3.6. 
 
 
Page 48 Section 3.1.1.1 Land Use Plans; General Plan: REVISE the third and fourth 

sentences of the first paragraph as follows: 
 
The Solid Waste Disposal Facility designation in the Alviso Planned Community is used to identify 
active landfill sites.  Uses allowed on sites with this designation include landfills and ancillary 
activities such as equipment maintenance, collection and processing of recycled materials, recycling, 
resource recovery, and composting. and energy/transformation operations.  
 
 
Page 49 Section 3.1.1.2 Existing Land Use; NISL: ADD the following text at the end of the 

second paragraph: 
 
The existing landfill height, where the additional height is proposed, varies between 100 and 130 feet 
(NGVD29).  Since this is within an active landfilling area, the elevation changes continuously.  The 
landfill is currently permitted with a maximum height of 150 feet (NGVD29). 
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Page 51 Section 3.1.1.2 Existing Land Use; NISL; Compost Windrows: DELETE the 
following text from the second paragraph: 

 
The permitted compost processing area is 18 acres in size and includes open windrows and curing 
areas, and aerated static piles.  Incoming organics (such as green waste, food waste, and wood waste) 
are processed first at the Recyclery, then hauled by walking-floor trucks to the northerly end of the 
landfill and composted in turned windrows.16  The food waste is typically mixed with other 
compostable materials and has, in the past, been composted in either aerated static piles or in-vessel 
composting equipment.  At this time, no in-vessel composting is being done.  Green waste is mixed 
with a bulking agent (usually ground wood waste) and composted in open windrows. 
 
 
Page 58 Section 3.1.2.3. Land Use Compatibility; REVISE the impact statement as follows: 
 
Impact LU – 1: The proposed project would not conflict with a habitat conservation plan or 

natural community conservation plan because there are none in the area; for 
the reasons stated in the previous paragraph, the project would not displace 
existing housing or people, or induce substantial population growth in the 
area.  (Less Than Significant Impact) 

 
 
Page 58 Section 3.1.2.3 Land Use Compatibility; Impacts from Landfill Height: REVISE the 

end of the first paragraph: 
 
Under the proposed project, the maximum landfill height would be 245 feet (NGVD29).  Under 
Federal Aviation Regulation (FAR) Part 77, Objects Affecting Navigable Airspace, any construction 
or alteration of more than 200 feet in height above the ground level is a concern to the Federal 
Aviation Administration (FAA) because of possible interference with aircraft.  According to the FAA 
Advisory Circular 150/5200-33B, Section 4-2(a), the Environmental Protection Agency (EPA) 
requires owners or operators of existing landfills that are proposed for lateral expansions that are 
located within 10,000 feet (or about two miles) of any airport runway end used by turbojet aircraft or 
within 5,000 feet (or about one mile) of any airport runway end used only by piston-type aircraft, to 
demonstrate successfully that the proposed landfill height would not be a hazard to aircraft.  NISL is 
located over five miles from the Norman Y. Mineta San José International Airport and Moffett Field 
and proposes a vertical expansion of an existing landfill.  The project applicant has filed a Notice of 
Proposed Construction or Alteration with the FAA and is waiting for a determination of “No Hazard” 
from the FAA.  Given the landfill’s location and distance from the nearby airports, it is not 
anticipated that the proposed height expansion of the landfill would cause safety hazards to aircraft or 
substantially interfere with aircraft operations.  Since the circulation of the Draft EIR, the project 
applicant has received determinations from the FAA that the proposed landfill height increase up to 
245 feet would not constitute an obstruction or hazard to aircraft operations subject to (a) marking or 
lighting in accordance with FAA standards, and (b) notifications to the FAA when the specified 
heights are reached.  Compliance with these FAA “Determination(s) of No Hazard” will be included 
in the PD permit conditions, therefore, the project would not cause safety hazards to aircraft or 
substantially interfere with aircraft operations. 
 
 
                                                   
16 Not all incoming organic material is composted.  Incoming organic material is also used for erosion control on- 
and off-site, biofuel, mulch, and alternative daily cover.   
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Page 60 Impacts from Landfill Height;  REVISE the impact statement as shown: 
 
Impact LU – 2: While the project would extend current impacts for a longer period of time, 

the proposed landfill height increase would not interfere with aircraft 
operations according to the FAA determination referenced above.  Since there 
is no adjacent or proximate “established community,” as discussed in the 
preceding section, the proposed landfill height increase would not divide an 
established community nor would it result in any other significant land use 
impacts to identified land uses impacts. 

 
 
Page 63 Section 2.1.2.4 Other Impacts: REVISE the text of the third paragraph as follows: 
 
There have been complaints about windblown waste into the Refuge from the landfill, but the City 
has not found any records of specific details or confirmed complaints.  The approval of the project 
would extend the useful life of the landfill and therefore, could result in a greater total amount of 
windblown waste in the Refuge overtime.  However, the proposed project would not increase the 
amount of daily incoming waste at the landfill and therefore, would not likely increase the amount of 
windblown waste on a daily basis.  The City, as part of the PD Permit for this project, will review the 
landfill’s existing litter control plan and may require additional measures for litter control. 
 
 
Page 65 Section 3.2.1.1 Project Site; Sanitary Landfill and the D-Shaped Area: REVISE the 

text of the first sentence as follows: 
 
Photographs of the project site were taken from surrounding vantage points where the landfill is or 
could be visible to the general public (see Figure 3.0-2) including Dixon Landing Road, Don 
Edwards San Francisco Bay National Wildlife Refuge, the residential neighborhood of Alviso at 
Spreckles Avenue, the end of the San Francisco Bay Trail in Fremont, and the Great Mall lightrail 
station in Milpitas.   
 
 
Page 66 Section 3.2.1.1 Project Site; Sanitary Landfill and the D-Shaped Area; Existing 

Views: REVISE the text of the first two complete paragraphs as follows: 
 
The Don Edwards San Francisco Bay National Wildlife Refuge is a major public open space feature 
that consists of a variety of wetlands and habitats.  Public access in the Refuge is generally limited to 
trails and the visitors and educational centers.  The Alviso Visitors Don Edwards San Francisco Bay 
National Wildlife Refuge Environmental Education Center is the nearest visitor’s center, located 
adjacent to the Wildlife Refuge and a little more than a mile from the southerly edge of the landfill.  
From the northerly edge of the center’s parking lot, the landfill looks like a low hill with buildings on 
top.  Without the buildings on top, the landfill would blend visually with the more distant hills behind 
it (Figure 3.0-4).  The mass of the landfill from the closest point on the Lower Guadalupe River trail 
(as well as the proposed Gold Street Education Center proposed by the Santa Clara Valley Water 
District, SCH#2009032058) to the landfill, which would be at Gold Street, would be similar to what 
is shown in Figure 3.0-4 and 3.0-5.  However, the view of the landfill from this trail would be 
obstructed more due to existing development located in the view corridor between the trail and the 
landfill.   
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The Alviso area of San José includes a residential neighborhood southwest of Spreckles Avenue.  
Both the Visitors Education Center and Alviso itself are separated from Newby Island by the 
relatively flat wetlands and water, which allow for an uninterrupted view.  Viewpoint 3.0-5 is located 
near the corner of Spreckles and Grand Boulevard and looks across the wetlands and salt pond A-18 
to the NISL.  This viewpoint represents the clearest view likely from this residential neighborhood, 
since the views from most of the neighborhood would be partially obscured by other houses and 
trees. Again, the landfill appears as a low hill that blends almost imperceptibly into the natural hills 
behind it. 
 
 
Page 77 Section 3.2.2.2 Discussion of Impacts; Impacts to Visual Resources and Scenic View 

Corridors: REVISE the text of the third paragraph as follows: 
 
The San Francisco Bay Trail segment south of the project site is part of a City of San José designated 
scenic trail system.  A map of the existing San Francisco Bay Trail is provided in Figure 3.0-1.  The 
northern extension of the San Francisco Bay Trail is located approximately 0.23 miles northeast of 
the site.  The southern extension of the San Francisco Bay Trail is located approximately 0.4 miles 
southeast of the landfill.  As shown in Figure 23.0-6, the change introduced by the proposed height 
increase as seen from the existing San Francisco Bay Trail at its closest point to the landfill appears 
minor compared to existing and permitted conditions, the latter two being visually identical from this 
viewpoint.   
 
 
Page 78 Section 3.2.2.2 Discussion of Impacts; Light and Glare Impacts: ADD the following 

text at the end of the third paragraph: 
 
The City’s Outdoor Lighting Policy requires the use of low-pressure sodium lighting for outdoor 
unroofed areas.  The City’s Outdoor Lighting Policy also requires that no light source be directed 
skyward; all light sources that produce more than 4,050 lumens be fully shielded to prevent light 
aimed skyward; all light sources that produce less than 4,050 lumens be at least partially shielded; 
and all outdoor lighting fixtures be turned off within one hour of the close of business, unless needed 
for safety or security, in which case the lighting shall be reduced to the minimum level necessary. 
 
The City’s Riparian Corridor Policy Study design guidelines require that lighting for the landfill must 
be sited and designed to avoid light and glare impacts to the riparian corridor.  Any lighting on the 
site must be kept as far as possible away from the riparian corridor and must be as low as possible 
and directed downward, with the light source not visible from the riparian areas. 
   
 
Page 78 Section 3.2.2.2 Discussion of Impacts; Light and Glare Impacts: REVISE the 

sentence before the impact statement as follows: 
 
Lighting impacts to biological resources are discussed in Section 23.6. 
 
 
Page 82 Section 3.3.1.1 Existing Transportation Network: REVISE the heading for the 

section starting with the third paragraph on the page as follows: 
 

2.3.1.2  3.3.1.2   Existing Conditions 
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Page 88 Section 3.3.2.2 Discussion of Impacts; Intersection Levels of Service Impacts: 
REVISE the text of the last paragraph as follows: 

 
A PD Permit will be required if the landfill operator wishes to shorten the existing operating hours, 
which are 3:00 AM to 5:00 PM Monday through Friday and 4:00 AM to 4:00 PM on Saturday.  As 
part of the PD Permit, the landfill operator shall complete a traffic study that analyzes how the 
reduced operating hours would impact intersection levels of service.  This study shall be submitted 
and reviewed by the City of San José.  If traffic impacts are identified, the City of San José will 
require that the landfill operator shall set the hours in such a way as to avoid peak hour impacts.   
Page 89 Section 3.3.2.2 Discussion of Impacts; Impacts to Pedestrian and Bicycle Facilities: 

REVISE the first and second paragraphs as shown: 
 
The project proposes to increase the permitted height of the existing landfill.  The project does not 
propose to increase the lateral extent/footprint of the landfill compared to both permitted and existing 
conditions.  The lateral footprint of the landfill would actually decrease with the proposed project 
because landfilling would no longer be allowed on the D-shaped area (where landfill occurred in the 
past).  No increase in traffic entering and leaving the site is proposed compared to the existing 
conditions.  There would be no impact to existing pedestrian and bicycle facilities, and no 
impediment would be created to the future construction of planned facilities, including the Bay Trail. 

 
It is unlikely that the San Francisco Bay Trail segment on Newby Island would be constructed prior 
to closure of the landfill, and there is no proposal to change the anticipated closure date.  The San 
Francisco Bay Trail segment planned around the perimeter of Newby Island Landfill is located on 
land owned by the applicant and the San Francisco Bay Trail would not likely be constructed prior to 
closure of the landfill and installation of final cover, due to safety and security concerns about 
conflicts between with ongoing landfill operations and trail users.  As discussed previously, the City 
of San José has no direct control over the closure date of the…. 
 
 
Page 91 Section 3.4.1 Setting: REVISE the first two paragraphs as follows: 
 
The primary factors that determine air quality are the locations of air pollutant sources and the 
amounts of pollutants emitted.  Topographical and meteorological conditions are also important.  The 
project site is located in the City of San José, which is located within Santa Clara County, which is in 
the southern portion of the San Francisco Bay Area Air Basin (SFBAAB). 
 
San José is located within the Santa Clara Valley, which is oriented in a northwest-southeast 
direction with mountain ranges on both sides.  The Santa Cruz Mountains lie west and the Diablo 
range lies east.   
 
The climate condition of San José is classified as temperate with about 16 inches of rainfall annually 
over the past 10 years.  The temperatures typically range form the 30s to 60s in January and from the 
50s to high 80s in July.  The wet season generally is November through April and the dry season is 
from May through October. 
 
The summers are warm and dry, where the average daily temperature is about 84 degrees Fahrenheit 
(F).  The warmest months of the year are July and August with an average daily temperature of 84 
degrees F.  The average daily humidity in the summer moths is around 31 to 36 percent, and 
continues through the fall at a constant 35 percent.  The wettest month of the year is February with an 
average rainfall of 3.5 inches.  The average daily humidity in the winter is 39 to 46 percent. 
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Meteorological data have been collected from the Norman Y. Mineta San José International Airport 
(Airport) and the data shows that prevailing winds near the project site emanate predominately from 
the north-northwest with an average speed of 5.4 to 8.4 miles per hour.  With ambient air as the 
pathway, three different mechanisms can cause odor complaints within the surrounding residential 
areas: inversion, diffusion, and advection.  These three mechanisms are described below. 
 

• Inversions are stable atmospheric conditions resulting in limited vertical air movements.  
Certain atmospheric conditions can cause a temperature inversion to occur, trapping gases 
near the ground.  A temperature inversion is a situation where a warmer body of air is located 
above a colder air mass, inhibiting the vertical movement of gases.  One situation in which a 
low level, or surface inversion, might take place is on a clear night when the earth’s surface 
radiates heat away rapidly.  If the air is clear, the ground and the air directly above it can be 
cooler than the air at higher altitudes.  In many cases, temperature inversions are most 
prevalent from the evening to the early morning. 

 
• Diffusion is the process whereby compounds move from a region of higher concentration to 

one of a lower concentration.  Furthermore, diffusing compounds will move randomly 
between areas of high and low concentration in order to achieve equilibrium or equal spacing 
between compounds.  This is a result of the compounds’ random kinetic energy.  For 
example, diffusion occurs when a drop of red dye is placed in a glass of water.  The 
compounds will migrate over the entire volume of water without an applied agitation, 
eventually turning the water an even shade of red.  Diffusion would cause odors to be 
detected even upwind of the source, but not at any considerable distance.  However, 
molecular diffusion is a weak, passive force and is unlikely to overcome strong wind 
currents. 

 
• Advection is when odors are carried distances by wind.  Assessing odor transport by 

advection is depended on two factors: the strength and angle of the wind and 2) the angle of 
the wind relative to the lines of equal value (isolines) of the variable being advected.  The 
strongest advection occurs when the winds are oriented perpendicular (at 90 degrees) relative 
to the isolines.  No advection occurs if the winds are parallel to the isolines.  Based on a 
review of the meteorological data in the project site vicinity, the wind generally blows from 
the landfill toward the residences in Milpitas, indicating that advection may cause the 
dispersion of odors to nearby residences. 

 
Sensitive receptors, as defined by the Bay Area Air Quality Management District (BAAQMD), are 
facilities where sensitive receptor population groups (children, the elderly, the acutely ill and the 
chronically ill) are likely to be located.  These land uses include residences, school playgrounds, 
child-care centers, retirement homes, convalescent homes, hospitals, and medical clinics.  Existing 
sensitive receptors near the project site include residential uses approximately 0.4 miles east of the 
site on the east side of I-880 at Dixon Landing Road and California Circle (refer to Figure 1.0-3). 
 
 
Page 95 Section 3.4.12 Criteria Air Pollutants: REVISE the title and add the following 

heading after the section as follows: 
 
3.4.1.2 Criteria Air Pollutants and Odor 
 

Criteria Air Pollutants 
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Page 97 Section 3.4.1.2 Criteria Air Pollutants: ADD the following text before Section 3.4.1.3 
heading: 

 
Odor 

 
The following information about odor is from the odor assessment completed for the project, which 
is included in Appendix C of the Draft EIR.  Objectionable odors may be emitted from almost any 
source.  The landfill and outdoor activities at the Recyclery produce objectionable odors due to the 
nature of their operations.  Assessing odor impacts depends on such variables as wind speed, wind 
direction, and the sensitivities of receptors to different odors. 
 
Odor Perception 
 
Odor is a sensation resulting from an applied stimulus to the olfactory organ.  The stimuli in this case 
are chemicals.  The level of sensitivity to odors varies among individuals.  The human nose can 
detect a wide variety of chemicals even in minuscule concentrations.  It is the detection of volatile 
chemical compounds that constitutes an odor or smell. 
 
Odiferous Waste Stream 
 
Due to the nature of the operations at the project site, the greatest odor generating potential comes 
from the raw MSW that the landfill handles and the food waste handled at the Recyclery.  MSW 
(including green waste), which arrives at the landfill with a high moisture content, can ferment 
rapidly and may produce a more concentrated odor at the active face of the landfill or in stockpile.  
Wallboard and dry wall, common C&D material, can degrade in the landfill and form hydrogen 
sulfide in the landfill gas, which smells like rotten eggs.  Landfill gas also contains other odiferous 
compounds.  Composting and green waste operations can produce odors.  Operations at the 
Recyclery can produce odors from the processing and storage of food waste. 
 
Physical Factors Affecting Odors 
 
Effective odor management takes into consideration the physical factors which can enhance or 
subdue offensive odors.  Some of the factors that can be managed are oxygen, temperature, moisture 
content, time, dilution, air stability, and dust. 
 

• Oxygen – The presents or absence of oxygen can greatly affect the perceived strength of an 
odor.  Anaerobic conditions (without oxygen) typically produces the strongest odors.  The 
presence of oxygen can greatly reduce the production of offensive odors. 

 
• Temperature – The biochemical reactions which produce offensive odors are generally 

dependent on temperature.  For every increase of 20 degrees F above ambient temperature, 
the speed of the biological reaction doubles. 

 
• Moisture Content – Moisture displaces oxygen and can greatly affect the rate of decay of 

MSW.  As the moisture content increases the oxygen content decreases, creating a favorable 
environment for biochemical reactions and the creating of offensive odors.  Water in 
decomposing materials can volatize as well, transferring offensive odors to ambient air, and 
providing a pathway for odors to travel beyond their source.  Lowering the moisture content 
reduces the production of offensive odors. 
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• Time – Offensive odors are produced by biochemical reactions resulting in MSW 
degradation.  The rate of degradation is proportional to the strength and intensity of the odor.  
The longer a substance is allowed to decompose, the stronger the odor is.  Reducing the time 
food waste is present at the Recyclery could reduce the proliferation of offensive odors. 

 
• Dilution – The intensity of an odor can be reduced when diluted with ambient air.  Stagnant 

air causes odors to concentrate and be perceived as more offensive. 
 

• Air Stability – Air stability is affected by wind speed, air temperature, and topography.  The 
management of these circumstances can greatly reduce the spread of offensive odors. 

 
• Dust – Odorous compounds tend to attach to dust particles.  Dust reduction around the 

landfill and Recyclery can reduce the distance an odor might travel. 
 
Odor Characterization 
 
Odors are commonly referred to as good, bad, or neutral and can be classified by their concentration, 
character, intensity, persistence, frequency, and duration. 
 

• Concentration – Odor concentrations are referred to as odor units which can be measured as a 
detection threshold and a recognition threshold.  Odor units are defined as the volume of 
diluted air divided by the volume of odorous sample air at detection or recognition.  The 
detection threshold is how much an odor is diluted before it is undetectable by a trained 
panelist.  The recognition threshold is the greatest amount an odor may be diluted and still be 
recognized. 

 
• Character – The character of an odor is derived from a verbal description of the odor itself.  

A standard odor descriptor is typically used to describe various types of odors and is 
commonly used in the characterization of odors derived from pollutants.  The International 
Association on Water Pollution Research and Control (IAWPRC) published what is known 
as a Flavor Wheel and it is used to describe the character of an odor. 

 
• Intensity – The intensity of an odor is generally referred to as the strength of the odor above 

the threshold of an approved standard gas.  Typically, the odor is compared to known 
concentrations of butanol.  The threshold can be determined from an olfactory meter as well 
and would be given a value in odor units.   

 
• Persistence – Persistence is defined as the rate of change of the intensity of an odor under 

dilution.  Even though two odors may have the same intensity, as they are diluted their 
persistence may not necessarily be the same.  The more air it takes to dilute an odor, the 
higher the persistence. 

 
• Frequency and Duration – The frequency and duration is also known as hedonic tone and 

describes odiferous events that can significantly affect people.  Mathematical models are 
developed to estimate the concentration of a specific gas downwind of a source.  The odors 
are then rated using a scale from -10 (most unpleasant) to +10 (most favorable).  Neutral 
odors are rated as zero.  This method quantifies the dispersion of gases during different 
weather conditions. 
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Page 98 Section 3.4.1.3 Existing and Permitted Landfill Emissions; Odorous Emissions: 
REVISE the text as follows: 

 
As bacterial decomposition proceeds, odoriferous compounds can escape from the landfill surface 
through cracks in the surface cover.  Other possible sources of odors are the actual wastes.  Some 
household and consumer products contain substances with distinctive odors.   
 
Because offensive odors rarely cause any physical harm and no requirements for their control are 
included in state or federal air quality regulations, the BAAQMD does not currently have any rules or 
regulations that place quantifiable limitations on emissions of odorous substances.  Any actions 
related to odors are based on citizen complaints to local governments and BAAQMD.   
 
The following discussion summarizes information about past odor impacts that effected residents in 
the City of Milpitas and the mitigation measures developed to reduce those impacts. 
 
In October 2003, the Milpitas City Council held a public hearing to receive testimony about chronic 
odor episodes within the City of Milpitas.  Stakeholders included members of the community, 
regulatory agencies (including CIWMB – now CalRecycle, BAAQMD, and the City of San José 
LEA), and on a voluntary basis, possible odor generators within the sphere of influence of the City of 
Milpitas.  The City of Milpitas Sewage Collection system, San José/Santa Clara WPCP, NISL and 
compost facility, Zanker Road landfill/compost facility, and San Francisco Bay and creeks were 
identified as possible odor generators.  Following the hearing, the City of Milpitas asked the 
stakeholders to voluntarily participate in ongoing “Odor Solution Meetings” to develop a coordinated 
approach to respond and address possible odor generation.  The City of Milpitas also asked 
stakeholders to work with the City to develop and implement an Odor Action Plan.  The purpose of 
the plan was to reduce odor incidents by obtaining the cooperation and coordination of stakeholders 
and by simplifying the complaint reporting process.  The Odor Action Plan included the following 
principles: 
 

• Centralized Complaints Handling – Publicizing use of the BAAQMD Hotline (1-800-334-
6367) to reduce confusion about how to submit complaints and regulatory duplication. 

• Timely Notifications – Quick feedback to potential sources about odor events allows them to 
adjust or stop their odor generating processes.  Sources identified this component as the most 
effective way to help them control odors from their sites. 

• Prevention/Oversight Accountability – Development and implementation of best 
management practices at each potential source to yield consistent, responsive, and effective 
odor control.  

 
The City of Milpitas Odor Action Plan (see Appendix F) outlines existing best management practices 
(BMPs) implemented by odor generators to control odors.  The BMPs for NISL include the Odor 
Minimization Plan prepared by the landfill operator (see Appendix F) which includes odor 
monitoring protocols, summary of meteorological conditions affecting migration of odors, and a 
complaint response procedure.  Other noted BMPs include: 
 

• Increasing monitoring of meteorological conditions at the facility and using meteorological 
data to minimize possible odor impacts beyond the site boundary;  

• Completing research and developing of a program to assess the advantages and disadvantages 
of composting yard waste on the top of the landfill; and  
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• Receiving dried sludge from the WPCP for disposal at the landfill during periods when 
meteorological conditions favor maximum odor dispersion and dispersion in a direction away 
from receptors. 

 
According to the LEA, BAAQMD acted as the coordinating regulatory agency, providing emailed 
alerts to all potential odor sources when an odor complaint was received.  BAAQMD tracked all 
complaints and the complaints were charted and reported to the City of Milpitas and the other 
participating entities.  BAAQMD eventually notified the City of Milpitas that there was no longer a 
need for the extraordinary commitment of BAAQMD staff time because the odor complaints had 
dropped to insignificant numbers – most often at zero.  According to the LEA, the management of 
NISL and the Recyclery were proactive and cooperative during this process.  According to the LEA, 
as a result of this process, the composting facilities at NISL were moved from the east side of the 
landfill to the west side (which was further from receptors in the City of Milpitas) to reduce odor 
impacts to Milpitas. 
 
The City of Milpitas staff implemented the Odor Action Plan and provided the Milpitas City Council 
with quarterly status reports for the next three and one half years.  In June 2007, the Milpitas City 
Council reduced the reporting frequency from quarterly to annually and all other provisions of the 
Action Plan were to be continued. 
  
The nearest residence to the project site is approximately 0.4 miles from the landfill.  NISL averages 
approximately five odor related complaints a year from the residents of the City of Milpitas, none of 
which have resulted in violations.  Residents in the surrounding community can register odor related 
complaints on the City of Milpitas website (http://www.ci.milpitas.ca.gov/odor_outreach.htm) or the 
BAAQMD website (http://baaqmd.gov/enf/complaints.htm).  According to BAAQMD records, in the 
past three years (September 30, 2005 through September 30, 2008) there have been 155 unconfirmed 
odor complaints and three confirmed odor complaints about the landfill.  Every time a complaint is 
registered on the City of Milpitas or BAAQMD websites, NISL staff review the current landfilling 
activities which include examining the current waste streams as well as meteorological data at the 
time of the complaint.  According to NISL’s Odor Impact Minimization Plan, odor complaint 
response protocol is as follows: 
 

1. If an odor complaint is received by the LEA, the LEA will notify the landfill operator as soon 
as possible. 

2. The landfill operator will log the event and the response for later LEA review.  The LEA (if 
available) and landfill operator will go to the location of the complaint to verify that the 
compost facility is indeed the source of the odor and will attempt to characterize the odor so 
that they can trace the odor back to a specific operational phase of the facility. 

3. The landfill operator will document the complaint(s) in the site operations log. 
4. The landfill operator will assess the complaint and the nature of the source of the odor 

complaint and will make a recommendation to the LEA within 24 hours of receiving the 
complaint or 48 hours should the complaint be received on the weekend or a holiday. 

5. The landfill operator will implement one or more of the management practices included in 
the Odor Impact Minimization Plan (refer to Appendix F), depending on the particular source 
of odor and the time of year. 

6. The landfill operator will contact the complainant (if known) after the corrective action is 
taken to assess success of the action.  If necessary, the landfill operator, LEA, and 
complainant (if choosing to participate) will meet within a reasonable time frame to assess 
the original problem and result after each complaint. 

http://www.ci.milpitas.ca.gov/odor_outreach.htm�
http://baaqmd.gov/enf/complaints.htm�
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7. Results and actions will be documented in the site operations log, which serves as the 
facility’s permanent record. 

 
Currently, NISL employs a comprehensive approach to controlling odors by utilizing several odor 
control measures (OCMs), which are outlined in the Odor Impact Minimization Plan on file at the 
California Department of Resources Recycling and Recovery (CalRecycle) and included in Appendix 
F.  The utilization of landfill gas collection and control systems, daily cover, water trucks, odor 
eliminating additives, meteorological stations, and the proper maintenance of windrows, when 
employed in concert, can be effective in reducing the creation as well as the transport of offensive 
odors.  The OCMs employed at the landfill and Recylcery are listed below. 
 
Landfill Odor Control Measures: 
 

• Use the landfill gas collection and control system to reduce odors associated with landfill gas 
migrating out of the landfill;  

• Use a water truck to dampen the unpaved surface of the landfill to reduce dust related 
nuisances (an odor eliminator additive is mixed with the water to eliminate odors which 
adhere to dust particles); 

• Immediately cover odiferous loads once received on the site;  
• Use daily cover on all MSW placed on the landfill; and 
• Prohibit the load or transport of any biosolids into the landfill any time such loading and 

transporting results in actual odor complaints correlated to biosolids from off-site properties. 
 
Recyclery Odor Control Measures: 
 

• Use a push blower on the tipping floor to remove excess debris and dissolved organics; 
• Process feedstock, green waste, and food waste within 48 hours of arrival on site and any 

malodorous materials within 24 hours of receipt (note that according to the landfill operator, 
best efforts are put forth to refrain from exposing particularly malodorous materials to the 
ambient environment when weather conditions or other factors would increase the intensity 
or duration of odor events in Milpitas and other nearby sensitive receptors); 

• Use a windrow turner to ensure thorough mixing of feedstock materials and re-construction 
of piles to maximize porosity and thorough composting; 

• Use water trucks to minimize dust transport (an odor eliminator additive is missed with the 
water to eliminate odors which adhere to dust particles); 

• Patrol all windrow isles on a daily basis to ensure spilled materials are cleaned up; and 
• Maintain windrows to have the proper carbon to nitrogen ration, moisture content, and are 

turned regularly. 
 
In addition, NISL and the Recyclery have installed weather stations to track wind speed, gust, and 
direction.  The atmospheric conditions (e.g., precipitation, wind speed and direction) are monitored 
several times daily.  The stations utilize an alarm and notification system which alerts staff that the 
wind direction and speed is favorable for odors being carried off the site through advection to the 
residents of Milpitas.  When an alert is triggered, staff immediately checks on-site activities for odor 
potential, ceases non-essential processing, and adjusts deodorant delivery system for optimum 
performance.  The conditions are then monitored until the conditions are no longer present. 
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Page 105 Section 3.4.2.2; Odorous Emissions: ADD the following text to the discussion: 
 

Odorous Emissions 
 
The nearest residence is located about 0.4 miles from the project site.  According to the BAAQMD 
CEQA Guidelines, a sanitary landfill within one mile of sensitive receptors, such as residences, could 
result in odor impacts.   
 
While the BAAQMD CEQA Guidelines identifies thresholds for significant odor impacts for placing 
new receptors near an existing source of odors, no specific thresholds are identified for locating a 
new source of odor near existing receptors.   
 
As discussed previously, NISL and the Recyclery currently employs several odor control measures 
(OCMs), including the landfill gas collection and control systems, daily cover, water trucks, odor 
eliminating additives, meteorological stations, and proper maintenance of windrows.  Per the 
Recyclery’s odor control plan (as outlined in the Recyclery’s Report of Station Information, 1996), 
all materials including green waste and recyclables are processed within 48 hours of receipt to 
minimize and avoid odors. 
 
Under the proposed project, the landfill would be expanded vertically, raising its profile.  This would 
result in an increased capacity and increased landfill gas emissions.  The raised vertical profile will 
expose a greater surface area of the landfill to meteorological conditions.  As a result, the additional 
waste and subsequent landfilling activities would be more susceptible to the advection pathway.  
However, an increase in the vertical profile of the landfill will also result in an increase in the 
distance which the odors must travel to reach sensitive receptors, as well as a greater air dispersion of 
emissions before they reach ground level.  This would allow further dilution of the odiferous 
compounds resulting in decrease of the intensity and concentration of the odors. 
 
Although the expansion of the landfill, regarding advection and dilution, would affect the transport of 
odiferous compounds in an opposite manner, it is more likely that dilution would not sufficiently 
reduce the concentration of odiferous compounds to undetectable levels.  It is probable that the 
receptors in Milpitas would continue to be affected by the transport of odiferous compounds through 
advection.  The project proposes an Initial Compost Area Line, which delineates the easternmost 
boundary on the landfill where compost windrows are currently or would foreseeably be located.  
This Initial Compost Area Line limits the location of compost windrows to the west of the line, 
farthest from receptors in Milpitas.  If, in the future, the compost windrows are proposed east of the 
Initial Compost Area Line, a PD Permit/Amendment is required with additional environmental 
review before composting can be moved east of the Initial Compost Area Line.  The potential odor 
impacts of any such proposed relocation shall be assessed using then-current industry standards and 
the landfill operator shall be required to mitigate odor impacts anticipated from the relocation of 
compost windrows, in accordance with CEQA, utilizing the best, commercially reasonable, industry 
management practices. 
 
The project would not affect the implementation of the existing OCMs or Odor Impact Minimization 
Plan.  While the project would allow more waste to be deposited at the landfill, the project would not 
result in more waste being exposed at once than occurs under existing conditions due to the 
continued implementation of the OCMs and Odor Impact Minimization Plan (see Appendix F).  The 
proposed project would continue to allow food waste to continue to be processed on the Recyclery 
property.  Since that is not allowed by the existing permits or zoning, disapproval of the project 
would mean the food waste could not be processed there any more.  Since the Recyclery is the 
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portion of the site closest to residential uses, project approval could be a source of increased odors 
compared to project denial.  If the project is not approved as proposed, the processing of food waste 
will have to be eliminated or moved to the composting area on the landfill.  The project does not 
propose to increase its current composting operations.   
 
The proposed project (including the implementation of the Initial Compost Area Line), with the 
continued implementation of current OCMs and Odor Impact Minimization Plan, would not increase 
odors compared to existing operations.  In addition, if the outdoor food processing area at the 
Recyclery is enclosed in a building as part of the Nuisance Species Abatement Plan (NSAP, see 
mitigation measure MM BIO -13.1 in Section 3.6), odors from the project site would be reduced 
further. 
 
Impact AIR – 4: The proposed project (including the implementation of the Initial Compost 

Area Line), with the continued implementation of the current OCMs and 
Odor Impact Minimization Plan, would not increase odors compared to 
existing operations.  (Less Than Significant Impact) 

 
 
Page 107 Section 3.4.4 Conclusion: REVISE the fourth impact conclusion as follows: 
 
Impact AIR – 4: The proposed project (including the implementation of the Initial Compost 

Area Line), with the continued implementation of the current OCMs and 
Odor Impact Minimization Plan, would not increase odors compared to 
existing operations.  (Less Than Significant Impact) 

 
 
Page 108 Section 3.5.1.2 Existing Conditions: ADD the following text to the first and second 

sentences in the second paragraph: 
 
The ground level of the project site is relatively quiet, with the primary noise sources being an 
intermittent (though sometimes a constant) stream of haul vehicles delivering or hauling waste, and 
process vehicles and equipment screening material, moving waste, compacting waste, watering and 
turning the windrows.  The primary noise sources at the working face of the landfill include haul 
vehicles delivering waste, large equipment moving and compacting waste, and the pyrotechnics used 
to disperse gulls.   
 
 
Page 111 Section 3.5.2.2 Discussion of Impacts; Operational Noise: ADD the following text to 

section heading: 
 

Operational Noise and Vibration 
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Page 111 Section 3.5.2.2 Discussion of Impacts; Operational Noise: ADD the following text 
after the third paragraph: 

 
In addition, as part of the project, no new activities that would generate substantially greater noise or 
vibration compared to existing conditions would be allowed within the 700 feet of California clapper 
rail nesting habitat in Coyote Creek, South Coyote Slough, or associated tidal marsh habitats to the 
south, west, and north portions of the project site.  This 700 foot buffer is shown on Figure 1.0-9.  
This buffer prevents exposing wildlife in the habitat adjacent to the project site to substantially 
greater noise and vibration compared to existing conditions.  Since other properties in the project site 
vicinity (such as the Creekside Landing property which is currently vacant) are located further from 
the project site than the habitat, noise and vibration at those properties from the project site would be 
similar or less than existing noise and vibration levels. 
 
 
Page 112 Section 3.5.2.2 Discussion of Impacts; Operational Noise: ADD the following text to 

Impact NOI – 3: 
 
Impact NOI – 3: The proposed project would not result in significant new operational noise or 

vibration impacts (Less Than Significant Impact) 
 
 
Page 114 Section 3.6.1.1 Biotic Habitats; Landfill/Ruderal; Wildlife: REVISE the last sentence 

on the page as follows: 
 
High gull counts recorded prior to the reduction in waste accepted at closure of the Tri-Cities 
Landfill in Fremont in 2007 (when it was closed to the public) were likely the result of the 
availability of food at, and the proximity of, both landfills simultaneously, as gulls were frequently 
observed moving between the two landfills prior to 2007.  Note that while Tri-Cities Landfill has 
been closed to the public, it has not fully closed and still accepts a small amount of waste. 
 
 
Page 116 Section 3.6.1.1 Biotic Habitats; Tidal Brackish Marsh; Wildlife: REVISE the text of 

the last paragraph as follows: 
 
Wildlife.  The Alameda song sparrow, marsh wren, and San Francisco common yellowthroat forage 
and breed in this brackish tidal habitat.  Common yellowthroats in particular are more restricted to 
brackish marshes, whereas marsh wrens can utilize a wider variety of wetland types.  California 
clapper rails have been recorded in salt/brackish transitional marshes and several brackish, alkali 
bulrush-dominated marshes bordering Coyote Creek and South Coyote Slough.  Waders such as the 
black-crowned night-heron, snowy egret, and great egret forage in tidal brackish marshes, and a 
breeding colony of these large waders formerly occurred occurs north of the landfill, in the adjacent 
Coyote Creek Lagoon., although Tthe current status size of this colony is unknown since it is 
difficult to access for surveys.  Raptors such as the white-tailed kite and northern harrier nest and 
forage in and around these marshes.    
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Page 118 Section 3.6.1.2 Special-Status Species and Sensitive Habitats; Applicable 
Regulations: ADD the following text after the paragraph on the California Water 
Quality Programs: 

 
The Porter Cologne Act (Section 13240).  The Porter Cologne Act authorizes the Water Board to 
develop a Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan) which is the 
Water Board’s master water quality control planning document.  It designates Beneficial Uses and 
water quality objectives for waters of the State, including surface waters and groundwater.  It also 
includes programs of implementation to achieve water quality objectives.  The Basin Plan was duly 
adopted by the Water Board and approved by the State Water Resources Control Board, U.S. EPA, 
and the Office of Administrative Law where required. 
 
The Basin Plan identifies the following Beneficial Uses for the San Francisco Bay, Santa Clara 
Basin, South Bay Basin, and Lower San Francisco Bay.  Because habitats in the Don Edwards San 
Francisco Bay National Wildlife Refuge (Refuge) are hydrologically connected to San Francisco 
Bay, these Beneficial Uses also apply to the Refuge, which abuts the NISL: ocean, commercial, and 
sport fishing; estuarine habitat; industrial service supply; fish migration; navigation; preservation of 
rare and endangered species; contact water recreation; non-contact water recreation; shellfish 
harvesting; fish spawning; and wildlife habitat. 
 
 
Page 121 Section 3.6.1.2 Special-Status Species and Sensitive Habitats; Special-Status Wildlife 

Species; California Species of Special Concern; Loggerhead Shrike: REVISE the 
paragraph as follows: 

 
Loggerhead Shrike – the loggerhead shrike is a predatory songbird that prefers open habitats 
interspersed with shrubs, trees, poles, fences, or other perches from which it can hunt.  Loggerhead 
shrikes are known to breed in the project vicinity, and thus may forage in the ruderal habitats on the 
Newby Island site, and they could potentially nest in ornamental trees on the site could provide 
potential nesting sites for the species.  At most, two or three pairs would be expected to breed on the 
site due to the paucity of trees and shrubs. 
 
 
Page 121 Section 3.6.1.2 Special-Status Species and Sensitive Habitats; Special-Status Wildlife 

Species; California Species of Special Concern; Alameda Song Sparrow: REVISE 
the paragraph as follows: 

 
Alameda Song Sparrow – the Alameda song sparrow is one of three subspecies of song sparrow 
breeding only in salt marsh habitats in the San Francisco Bay area.  Song sparrows are fairly 
common breeders in tidal marsh areas adjacent to (and barely extending up onto) the project site.  
The location of the interface between populations of the Alameda song sparrow and those of the race 
breeding in freshwater habitats in the vicinity of the project area is not well known due to difficulties 
in distinguishing individuals of these two races in the field.  However, given that some salt marsh 
plant species are present on and adjacent to the site, it can be assumed that some, if not or all of the 
song sparrows breeding on the project site represent pusillula unless they can be examined in the 
hand. 
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Page 125 Section 3.6.2.2 Project Assumptions: ADD the following text to the fourth and fifth 
bullets: 

 
• The Construction & Demolition Recycling (C&D) area and any new activities that generate 

loud noises and vibration substantially greater than existing levels, as determined by a 
qualified acoustical consultant in consultation with a qualified biologist, will not be located 
within 700 feet of California clapper rail nesting habitat in Coyote Creek, South Coyote 
Slough, or associated tidal marsh habitats to the south, west, and north portions of the Newby 
Island site (see Figure 1.0-9).  

• Ongoing landfill activities involve frequent use of heavy equipment, considerable noise, 
some ground vibrations, and movement of landfill personnel in proximity to the marsh and 
aquatic habitats surrounding the landfill.  The intensity and locations of activities involving 
such disturbance change to some extent from year to year under existing conditions, and thus 
virtually the entire landfill is subject to at least some such disturbance under existing 
conditions.  In light of the above stated assumption that the C&D area and any new activities 
that generate loud noises and vibration substantially greater than existing levels will not be 
located within 700 feet of California clapper rail nesting habitat, it is assumed that the use of 
heavy equipment, noise, ground vibrations, and movement of landfill personnel near the 
sensitive habitats surrounding the landfill will not increase substantially as a result of the 
project.  It is also assumed that only permitted activities described in Table 1.4-1 will occur 
on NISL and any new activities determined by the Director of Planning, Building, and Code 
Enforcement not listed in Table 1.4-1 may require subsequent environmental review and 
permits. 

 
 
Page 126 Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025: REVISE 

the heading for this section and the first paragraph under this section as follows: 
 
3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025 Resulting From 

Operation of the Proposed Project 
 
According to the project proponent, the approval of the project would not change the landfill’s 
estimated closure date of 2025 (see project objective B in Section 1.3).  Therefore, the impact 
discussions in this section are based on the assumption that landfill operations under project 
conditions would end in 2025, as they likely would under existing conditions.  If the landfill were to 
operate past 2025, additional impacts to those described in this section would occur.  These 
additional impacts areThe discussions in this section evaluate the impacts from the proposed landfill 
activities.  The impacts specifically from the extended duration of landfill activities resulting from 
the proposed increase in landfill capacity is discussed in Section 3.6.2.4. 
 
 
Page 136 Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Food Source and 
Populations: REVISE the text of the fourth paragraph as follows: 

 
As discussed previously, other high counts of gulls at Newby Island have included 33,000 (including 
8,000 California gulls) in December 1998 and 24,000 (including 8,000 California gulls) in February 
1998.  Other gull species observed in high numbers at Newby Island include herring gulls, western 
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gulls, glaucous-winged gulls, and Thayer’s gulls.  High gull counts recorded prior to the reduction in 
accepted waste at closure of the Tri-Cities Landfill in 2007 were likely the result of the availability of 
food at, and the proximity of, both landfills simultaneously, as gulls were frequently observed 
moving between the two landfills prior to 2007. 
 
 
Page 137  Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Impacts to 
Sensitive Species: ADD the following sentence to the end of the first paragraph on 
the page: 

 
It is possible that gulls subsidized by South Bay landfills are adversely affecting populations of 
California least terns and California black rails as well. 
 
 
Page 137 Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Impacts to 
Sensitive Species: REVISE the third sentence in the third paragraph as follows: 

 
As discussed in the cumulative impacts section of this EIR (Section 6.3), as part of the South Bay 
Salt Pond Restoration project, former salt pond A6 will be was restored either through intentional 
levee breaching in December 2010or “natural” breaching of the levee. 
 
 
Pages 137-138 Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Impacts to 
Sensitive Species: REVISE the last paragraph on page 137, which continues onto 
page 138 as follows: 

 
Other avian predators, particularly corvids (crows and ravens), have been observed forageing and 
roosting regularly at Newby Island Landfill, and these species depredate western snowy plover and 
California clapper rail nests in the South Bay.  Corvid numbers are increasing throughout California, 
and common raven numbers in particular have increased considerably in the South Bay over the past 
two decades.  The availability of anthropogenic food resources, including food at landfills, is thought 
to be the most important factor in the increase in corvid populations in western North America.  The 
availability of anthropogenic food resources is thought to subsidize corvid populations and an 
important source of these subsidies is food from landfills.  Food availability at the Newby Island 
Landfill and other landfills, in addition to other anthropogenic food sources, is likely helping to 
support corvid these population increases in the South Bay. 
 
A review of studies done on predation by corvids on listed species in California revealed 55 
published and unpublished sources providing evidence that corvids are predators of eight special-
status species in California or neighboring states.  Corvids have been documented preying on the nest 
or young of California condors, greater sandhill cranes, western snowy plovers, California least terns, 
marbled murrelets, San Clemente Island loggerhead shrikes, least Bell’s vireo, and desert tortoises.  
Most of these sources implicate the common raven and American crow, two corvid species observed 
using NISL for foraging and roosting.  Further, American crows and common ravens have been 
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documented as the most important predators of California least terns and western snowy plovers (two 
species that breed in San Francisco Bay) in several locations in California.  In the South Bay, 
common ravens have been observed foraging on endangered species including the California clapper 
rail. 
 
SFBBO and landfill staff have observed that corvids do not forage regularly at the active face of the 
landfill, but rather, they seem to be attracted primarily to the composting area and the piles of 
material outside the Recyclery.  
 
 
Page 138  Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Impacts to 
Sensitive Species: ADD the following text to second paragraph: 

 
Far-ranging species that forage at the landfill, such as corvids and gulls (especially gulls that forage 
at the landfill in winter and breed far to the north), may adversely affect sensitive species over broad 
areas.  In addition, the proximity of the Newby Island Landfill to habitat for a number of sensitive 
species compounds the negative effect of nuisance species subsidies.  The landfill is located 
immediately adjacent to nesting habitat for California clapper rails, American avocets, black-necked 
stilts, and other waterbirds, and habitat for salt marsh harvest mice and salt marsh wandering shrews.  
Western snowy plovers breed as close to the landfill as salt pond A22, approximately 1.5 miles north 
of the project site.  As a result, individual nuisance animals receiving food subsidies at the landfill 
could directly affect sensitive species in nearby areas.  For instance, a study by Liebeziet and George 
(2002), suggests “a reduction in food sources adjacent to areas of listed species activity may be one 
of the most important and cost effective means of immediately curtailing corvid activity at specific 
sites.”  Therefore, the consulting biologists believe that controlling access to food resources for 
corvids and other nuisance species at NISL would benefit the recovery of special-status species in 
San Francisco Bay. 
 
 
Page 139  Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Gull Impacts to 
Sensitive Species: REVISE the text of the first paragraph as follows: 

 
Because Since wintering and breeding gulls and corvids have been documented foraging in large 
numbers on refuse at the Newby Island Landfill, and because corvids and mammalian predators 
known to feed at landfills have been documented depredating special-status species in the South Bay, 
the project would likely result in indirect impacts to sensitive species by either supporting larger 
populations of nuisance species or by extending the subsidy of those species for a longer period of 
time than would occur without the project. 
 
 
Page 139  Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Nuisance Species 
Management: ADD the following text after the second paragraph under Nuisance 
Species Management: 

 



Section 5.0 – Revisions to the Text of the Draft EIR 
 
 

 
City of San José 261 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

From January 2009 through December 2009, the landfill operator began its own abatement program 
without the use of falcons or dogs.  Surveys by SFBBO (2010) suggest there was a substantial 
reduction in gulls between 2007 and 2008, with a slight increase in gull numbers in 2009, during the 
period when the landfill took over gull abatement.  In 2007, 2008, and 2009, average California gull 
numbers were estimated at 1200, 115, and 190, respectively.  With an increase in gulls from 2008 - 
2009, the landfill reinitiated the use of a third-party gull abatement specialist (Airstrike Bird Control, 
LLC), which reintroduced the use of falcons into the abatement program.  In addition to falconry, 
they use pyrotechnics, ATV’s, and paintball guns.  Airstrike Bird Control is typically on-site at the 
landfill throughout the working day, normally from dawn to close.  Falcons are flown throughout the 
day at the active face and other areas where gulls are seen loafing.  In an effort to keep gulls from 
habituating, falcons are flown for different intervals throughout the day.  Pyrotechnics are utilized 
between falcon flights and during inclement weather when conditions are not suitable for the use of 
falcons.  Airstrike Bird Control’s abatement efforts during January-September 2010 has resulted in 
the near-elimination of gull access to food waste on the ground at the landfill. 
 
 
Page 139  Section 3.6.2.3 Discussion of Impacts Assuming Landfill Closure in 2025; Special-

Status Species and Sensitive Habitats; Indirect Impacts; Indirect Impacts to Sensitive 
Wildlife Resulting from Landfill Support of Nuisance Species; Nuisance Species 
Management: REVISE the text in the third paragraph under Nuisance Species 
Management as follows: 

 
Although gull abatement measures implemented at NISL since June 2008, and particularly in 2010, 
have been successful, the potential remains for the project to result in adverse effects to sensitive 
species by subsidizing gulls if increasing numbers of gulls habituate to ongoing abatement measures, 
or if the multiple-technique abatement is relaxed.  Also no data comparable to SFBBO’s gull 
monitoring data are available for other nuisance species, such as corvids and nuisance mammals.   
 
 
Page 139-141 Section 3.6.2.4 Discussion of Impacts Resulting from Landfill Operations Past 2025: 

REVISE the text and conclusion statement as follows: 
 
3.6.2.4  Discussion of Impacts Resulting from Increased Capacity Landfill 

Operations Past 2025 
 
Based on the information provided by the landfill operator, the landfill may still close in 2025 
withCurrently, the landfill’s permitted capacity is 50.8 million cubic yards.  With the approval of the 
project, but the landfill operator is not certain that will happen.  In addition, as discussed previously, 
the City does not have direct control over the closure date of the landfill.  Although landfill activities 
could continue beyond 2025 with or without project approval (depending on the rate of garbage 
intake between now and 2025), this project approvalthe landfill’s capacity would be increased to 65.9 
million cubic yards.  In the absence of evidence that proves otherwise, it is assumed that the increase 
the probability that in landfill operations could continue beyond 2025.  capacity would extend the 
useful life of the landfill and allow it to operate for a longer period of time because it would be 
allowed to take in more waste.  Therefore, it is assumed in the analyses in this section that thethat any 
ongoing impacts from landfill operations to marsh-related species would continue indefinitely into 
the future (i.e., beyond 2025).  The proposed vertical expansion will change the pattern of landfill 
operations moving some of them to higher elevations, and those changes may reduce the ongoing 
impacts to species using the adjacent marsh habitat.  Since that cannot be accurately predicted at this 
time, however, the impacts of continued landfill operations past 2025 are assumed to result in 
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significant impacts to the marsh-related species, some of which are special-status; and therefore, the 
landfill owner will be required to provide suitable off-site habitat for the species being impacted for 
the remaining useful landfill life (see MM BIO – 14.1). also occur for a longer period of time. 
 
If Under existing conditions (including existing permits), once the landfill operations arereaches its 
permitted capacity of 50.8 million cubic yards, including waste disposed on the D-shaped area, 
activities on the landfill would be limited to only post-closure and closure activities (such as 
constructing the landfill cap and grading to maintain drainage).  Under the proposed project, landfill 
activities would continue past 2025,until the landfill reached the proposed capacity of 65.9 million 
cubic yards, which would extend landfill-related activities for an undetermined period of time.  As 
under existing conditions, after the landfill reaches the proposed capacity, activities on the landfill 
(which would not then include the D-shaped area) would be limited to only post-closure and closure 
activities.  The delta of extended time during which landfill activity continues, starting from the point 
in time where the landfill begins accepting the proposed additional 15.1 million cubic yards of 
capacity, is the increment of impact resulting from the proposed expansion of landfill capacity. 
 
The extended duration of landfill activities resulting from the increased capacity provided by the 
proposed project could adversely impacting the value and usefulness of marsh habitat adjacent to the 
landfill footprint, a reassessment of beyond the then-landfill’s current impacts from landfill 
operations on to marsh-related species will be done as part of a PD Permit prior to calendar year 
2025 and if the City Director of Planning, Building and Code Enforcement determines that a 
significant impact to thoseand habitat for the reasons and in the manner discussed below.  A 
discussion of direct and indirect impacts to special-status species (including deprivation of viable 
habitat or ongoing depredation of animals) will not occur because the landfill will continue to 
operate, and that mitigation measures have been successful, the landfill owner will not be required to 
provide suitable off-sitein the adjacent marsh habitat for the species being impacted for the remaining 
useful landfill life.  The project’s impacts to biological resources if the landfill operates past 2025 are 
discussed in detail in the biological resources report in Appendix D of this EIR and are summarized 
below. is also provided below. 
 

Direct Impacts to Special-Status Species 
 
Direct Impacts to Nesting Loggerhead Shrikes and Bryant’s Savannah Sparrows 
 
Similar to The extended duration of landfill activities resulting from the project conditions if the 
landfill were to close in 2025, would impact the same areas of habitat potentially used by nesting 
loggerhead shrikes and Bryant’s savannah sparrows that are currently being impacted by landfill 
operating beyond 2025 would activities, as described in Impact BIO-7, because the extended duration 
of landfill activities will not encroach into new areas where activities are not currently occurring and, 
so, will not result in impacts to new areas.  Although the open habitats on the majority of the project 
site provide suitable foraging habitat for these species, nesting habitat for Bryant’s savannah 
sparrows is known to be limited to vegetated areas on the landfill (rather than areas actively in use 
for landfill or resource recovery purposes), and nesting habitat for loggerhead shrikes is known to be 
limited to areas with trees and shrubs around the perimeter of the landfill and in landscaped areas 
near the landfill’s buildings.  As a result, nesting habitat for these two species on the project site is 
limited, and would continue to be similarly limited as landfill use continues, so that only a few pairs 
of these species would nest on the site, as is currently the case.  Nesting habitat for these species is 
much more widespread regionally: Bryant’s savannah sparrows nest in high-marsh, ruderal, and 
grassland habitats in a number of bayside locations, and more locally in upland grasslands in the 
South Bay, while loggerhead shrikes nest even more widely in ruderal and grassland habitats in the 
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region.  As a result, the project site supports only a very small proportion of the regionally available 
habitat for, and a very small proportion of the regional populations, of these two species could be 
impacted by project disturbance, and the impacts would have a minimal effect on of, nesting 
loggerhead shrikes and Bryant’s savannah sparrows.  Therefore, only a very small proportion of 
regionally available habitat for, and a small proportion of regional populations, at most. of, nesting 
loggerhead shrikes and Bryant’s savannah sparrows are being impacted and would continue to be 
impacted by both current and extended landfill activities.  
 
Furthermore, existing habitat on the site for these species would continue to be available on the site 
during the project’s ongoingextended landfilling operations, since new landfilling activities would 
occur in a phased manner on the site and in areas where landfilling activities have historically 
occurred already (i.e., focusing on only a fraction of the landfill at any given time rather than being 
distributedoccurring simultaneously throughout the entire site).  Also, the project would not cause the 
permanent loss of habitat for these species, as the landfill would eventually be revegetated when 
landfilling activities cease pursuant to the approved closure plan.  Therefore, if the project results in 
landfill operations past 2025, the project’sdirect impacts to special-status species, i.e., the nesting 
loggerhead shrikes and Bryant’s savannah sparrows, associated with the extended duration of landfill 
activities resulting from the proposed capacity increase would still be less than significant.    
 

DirectIndirect Impacts to Special-Status Species 
 
Indirect Disturbance Impacts to Clapper Rails 
 
Increasing the duration of current levels of disturbance (i.e.,occurring from landfill operations 
continuing past 2025)due to the proposed capacity increase may have a long-term effect on 
California clapper rail populations,.  The reasons for this are as compared to baseline conditions.  
Given the limitedfollows.  California clapper rails typically use saltmarsh habitat for, and nesting and 
foraging, but they also use brackish-marsh habitat such as that occurring in the areas surrounding the 
landfill to varying degrees, and they are known to use such brackish habitat specifically along Coyote 
Slough (USFWS 2009).  A 1990 survey of the marshes immediately west of the landfill found large 
numbers of clapper rails (H. T. Harvey & Associates 1990a, 1990b), and rails were recorded in South 
Coyote Slough to the south of the landfill in the late 1990s (S. Rottenborn, pers. obs.), indicating that 
habitat conditions in the marshes surrounding the landfill are suitable for clapper rails.  Thus, 
although surveys in some years, such as 1989 and 2006 (H. T. Harvey & Associates 1989, 2007), 
have not detected clapper rails in the marshes to the west of the landfill, clapper rails occur in these 
marshes in at least some years.  There are no good estimates of the extent of California clapper rail 
habitat remaining in San Francisco Bay (e.g., in USFWS 2009).  However, Liu et al. (2009) 
estimated a minimum average population for the Bay in 2005-2008 of approximately 1425 
individuals, with approximately 57 percent (i.e., approximately 812 individuals) occurring in the 
South Bay.   
 
Noise associated with landfill equipment and activities, movement of equipment and landfill 
personnel, and other potential sources of disturbance associated with landfill activities may affect 
clapper rails using adjacent marshes near existing landfill activities by discouraging the use of 
otherwise suitable habitat close to these sources of disturbance; reducing the health and survival of 
clapper rails by disturbing foraging activities; or possibly even reducing the productivity of clapper 
rails by disturbing adult rails to the point of nest abandonment or distracting adults from the 
protection of their young.  As a result, the USFWS typically recommends a buffer of at least 700 feet 
between activities that could result in breeding-season disturbance of clapper rails and potential 
clapper rail breeding habitat.   
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The extended duration of landfill activities resulting from the project would result in the same 
indirect impacts to the same areas of habitat potentially used by California clapper rails that are 
currently being impacted by landfill activities. The extended duration of landfill activities will not 
result in impacts to new areas.  Furthermore, new activities generating noise and vibration 
substantially greater than existing levels shall not be allowed to occur within 700 feet of potential 
clapper rail habitat, so that the project will not increase the level of disturbance to adjacent marshes.  
However, due to this species’ very low population sizes of California clapper rails, any activities that 
degrade the quality of this species’ habitat or discourage use of suitable habitat by the species could 
contribute to a substantial effect on the species’ regional (i.e., South Bay) and range-wide 
populations.  As a result, extending the project’s impacts beyond 2025 would result in duration of 
these indirect impacts on California clapper rails could prolong negative effects of landfill activities 
on rail populations and reduce the likelihood of recovery of this endangered species’ populations in 
the area.  Therefore, the City’s consulting biologists concluded that extending the duration of landfill 
activities due to increased capacity could result in a significant impact to this species.endangered 
species if the landfill operations during this extended period of time occur within 700 feet of suitable 
habitat.   
 

Indirect Impacts to Special Status Species 
 
Indirect Disturbance Impacts to Colonial Nesting Waterbirds 
 
IfBecause the landfill were to would operate beyond 2025longer due to increased capacity, the 
project could would expose nesting waterbirds to “current baseline” levels of disturbance for a longer 
period than would occur without project approval.  However, given the apparently ephemeral nature 
of this colony, and the heronry along Coyote Slough adjacent to the degree to which landfill has not 
been observed to be active every year, and it is not unusual for small heronries move around from 
year to year throughoutsuch as this to occur in a given area in some years but not others (Kelly et al. 
2006).  Furthermore, this heronry was established in 2002, under conditions involving landfill 
activities similar to those that will continue to occur on the Bay Areasite as a result of this project.  
As a result, continuing the existing levels of disturbance for a longer duration is unlikely to cause the 
abandonment of this heronry (if it is still active) and will not impact populations of these species 
substantially.  The birds will either continue to nest in the adjacent marsh, or they will nest in other 
locations in the Bay Area (of which there is a sufficient abundance to support the birds that have 
nested in this colony).  Therefore, if the project results inextended duration of landfill operations past 
2025,activities resulting from the proposed project would not affect regional populations of these 
waders, and the project’s impacts to these species would be less than significant. 
 
Indirect Disturbance Impacts to Special-Status Marsh-Nesting Birds 
 
IfBecause the proposed project will permit the landfill were to operate beyond 2025for an 
indeterminate longer period due to increased capacity, the project could would expose marsh-nesting 
birds to “such as the Alameda song sparrow and San Francisco common yellowthroat to current 
baseline” levels of disturbance for a longer period than would occur without project approval.  
HoweverThe extended duration of landfill activities resulting from the project would impact the same 
areas of habitat used by nesting Alameda song sparrows and San Francisco common yellowthroats 
that are currently being impacted by landfill activities, as described in Impact BIO-11; therefore, the 
extended duration of landfill activities will not result in impacts to new areas.  Furthermore, because 
new activities generating noise and vibration substantially greater than existing levels will not be 
allowed to occur within 700 feet of potential California clapper rail breeding habitat along Coyote 
Creek or South Coyote Slough to the south, west, north, and east of the project, indirect disturbance 
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of marshes associated with the project would not be substantially greater than baseline levels in terms 
of the type and magnitude of the impacts that may occur in any given year.   
 
These species do not breed within the areas to be directly impacted by landfill activities, but rather 
breed in marsh habitats along the perimeter of the landfill.  During the project’s extended landfill 
operations, new landfill activities would occur in a phased manner on the site (i.e., focusing on only a 
fraction of the landfill at any given time rather than occurring simultaneously throughout the entire 
site).  As a result, the number of pairs that could potentially be disturbed by landfill activities in 
adjacent areas would be limited, and at any given time, it is the opinion of H. T. Harvey & Associates 
biologists that no more than four to eight pairs each of common yellowthroats and song sparrows are 
expected to breed in marsh areas near landfill activities (based on these species’ territory sizes and 
habitat distribution).  Furthermore, any song sparrows or common yellowthroats that currently occur 
in marshes very close to the landfill are expected to be habituated to existing landfill activities, so 
that the number of breeding pairs that would be disturbed to the point of having survival or 
productivity affected would be even lower (e.g., compared to the more sensitive, and much more 
endangered, California clapper rail).  Nesting habitat for these species is fairly widespread in the 
South Bay; for example, both species are very common in the brackish marshes along Coyote Slough 
and other brackish and salt marshes in the South Bay, and San Francisco common yellowthroats also 
breed in numbers along the lower Coyote Creek floodplain upstream from the site (in addition to 
numerous other areas throughout the South Bay).  As a result, only a very small proportion of the 
regional populations, of these species could be indirectly impacted by project disturbance, even if the 
project subjects these birds to landfill-related disturbance for a longer duration.  Therefore, if the 
extended duration of landfill activities resulting from the proposed project would results in landfill 
operations past 2025,less than significant indirect impacts to these special-status marsh-nesting birds 
would be less(other than significant.the California clapper rail).    
 
Indirect Impacts to Salt Marsh Harvest Mouse and Salt Marsh Wandering Shrew 
 
Increasing the duration of current baseline levels of disturbance may have a long-term effect on salt 
marsh harvest mice mouse or salt marsh wandering shrew populations.  The reasons for this are as 
follows.  Both of these mammals occur in fully tidal salt marsh habitat, such as that used by the 
California clapper rail described above, as well as non-tidal or muted tidal salt marsh habitat, such as 
that found in the salt marsh harvest mouse habitat preserve located just south/southwest of the 
Recyclery.  Salt marsh harvest mice were captured in brackish marsh just west of the landfill in 2006 
(H. T. Harvey & Associates 2007) and have been captured in the habitat preserve near the Recyclery 
as recently as 2009 (H. T. Harvey & Associates 2010).  The distribution of the salt marsh wandering 
shrew is less well known because of difficulty conducting trapping studies for this species, but at 
other locations around San Francisco Bay, it has been recorded in a number of locations with salt 
marsh harvest mice, and thus for this project the two species are assumed to be distributed similarly.  
There are no good estimates of the extent of remaining habitat for these two species, or of the 
species’ current populations.  However, these mammals’ saltmarsh habitat has been increasingly 
fragmented, and populations of both species are thought to be very low and imperiled. 
 
Noise and vibrations associated with landfill equipment and activities, movement of equipment and 
landfill personnel, and other potential sources of disturbance associated with landfill activities may 
affect salt marsh harvest mice and salt marsh wandering shrews populations using adjacent marshes 
under existing landfill activities by discouraging the use of otherwise suitable habitat close to these 
sources of disturbance; reducing the health and survival of individuals by disturbing foraging 
activities; flushing individuals into areas providing less cover, potentially increasing predation; or 
possibly even reducing these species’ productivity by disturbing adults to the point of abandonment 
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of young.  Due to the very small sizes of these animals and their close association with dense 
vegetative cover, the distance over which such disturbance could actually affect individual animals is 
much lower than for the clapper rail, and in the opinion of H. T. Harvey & Associates biologists, 
would not extend more than 100 feet from sources of disturbance.  
 
The extended duration of landfill activities resulting from the project would result in indirect impacts 
to the same areas of habitat potentially used by salt marsh harvest mice and salt marsh wandering 
shrews that are currently being impacted by landfill activities, therefore the extended duration of 
landfill activities will not result in impacts to new areas.  Furthermore, new activities generating 
noise and vibration substantially greater than existing levels shall not occur within 700 feet of 
potential clapper rail habitat, so that the project will not increase the level of disturbance to adjacent 
marshes in such areas.  Given the distribution of potential clapper rail habitat in the project vicinity, a 
700-foot buffer from rail habitat would preclude the project’s introduction of substantially greater 
noise and vibration anywhere within 100 feet of potential harvest mouse and wandering shrew 
habitat as well.  
 
Nevertheless, extending the duration of landfill activities will also extend the period during which 
landfill activities could be affecting habitat use/availability, and possibly survival and reproduction, 
of the salt marsh harvest mouse and salt marsh wandering shrew.  Given these species’ very low 
population sizes, any such impacts could result in a substantial effect on the species’ populations, and 
thus extending the duration of landfill activities (compared to current baseline conditions.  Given the 
limited habitat for, and low population sizes of the salt marsh harvest mouse and salt marsh 
wandering shrew, extending the project’s impact beyond 2025) would result in significant impacts to 
these species if the landfill operations occur within the 100 feet of suitable habitat. 
 
Impact BIO – 14: If the landfill were to operate beyond its estimated closure date of 2025, the 

project would result in The project proposes to increase the capacity of the 
landfill, which would extend landfill activities and operations for an 
undetermined period of time.  The extended duration of landfill activities and 
operations may result in significant impacts to the California clapper rail, if 
the landfill operations continue to occur within 700 feet of its suitable habitat 
and significant impacts to the salt marsh harvest mouse, and salt marsh 
wandering shrew if the landfill operations continue to occur within 100 feet of 
their suitable habitat.  (Significant Impact) 

 
 
Page 141-142 Section 3.6.3 Mitigation and Avoidance Measures; Burrowing Owls (During Landfill 

Operations): REVISE the text of MM BIO – 7.1 as follows: 
 
MM BIO – 7.1: Pre-activity Surveys.  To avoid take of burrowing owls in violation of the 

MBTA, surveys for burrowing owls shall be completed in potential habitat in 
conformance with the CDFG protocol, no more than 30 15 days prior to the 
start of any new ground-disturbing activity (i.e., any activity that is not 
already ongoing at the same location as part of the current landfill operations) 
associated with the expansion of the landfill, such as filling or grading in 
previously undisturbed ruderal/grassy areas.  If no burrowing owls are located 
during these surveys, no additional action is warranted.  If these surveys 
detect burrowing owls on or within 250 feet of the site proposed for 
landfilling or other uses, then any ongoing landfill activity near an occupied 
owl burrow can continue as long as it does not increase in intensity, or 
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encroach closer to an existing burrow, based on review of proposed/ongoing 
activities in the burrow’s vicinity by a qualified biologist, and as long as the 
existing burrow is not destroyed and owls are not in danger of being harmed.  
If activity would increase in intensity or proximity to an occupied burrow, 
based on review of proposed/ongoing activities in the burrow’s vicinity by a 
qualified biologist, the following measures shall be implemented:  
• Buffer Zones.  If burrowing owls are present during the breeding 

season (generally 1 February to 31 August), a 250-foot buffer, within 
which no new project-related activity shall be permissible, shall be 
maintained between project activities and occupied burrows.  Owls 
present at burrows on the site after 1 February shall be assumed to be 
nesting on or adjacent to the site unless evidence indicates otherwise.  
This protected area shall remain in effect until 31 August or, based 
upon monitoring evidence, until the young owls are foraging 
independently. 

• Relocation.  If ground-disturbing activities would directly impact an 
occupied burrow, the owl(s) shall be evicted outside the nesting 
season to avoid impacts to the bird(s).  No burrowing owls shall be 
evicted from burrows during the nesting season (1 February through 
31 August) unless evidence indicates that nesting is not actively 
occurring (e.g., because the owls have not yet begun nesting early in 
the season, or because young have already fledged late in the season).   

 
 
Page 142 Section 3.6.3 Mitigation and Avoidance Measures; Nuisance Species Management: 

REVISE the text of MM BIO – 13.1 as follows:  
 
MM BIO – 13.1: The Nuisance Species Abatement Plan (NSAP), which is included in 

Appendix D of this EIR, shall be fully implemented at the landfill and the 
Recyclery as long as the landfill and/or Recyclery are in operation.  
Implementation and funding of the plan, including any consultants considered 
necessary and selected approved by the Director of Planning, Building, and 
Code Enforcement, and associated on-going City staff monitoring costs, shall 
be the responsibility of the landfill’s General Manager or Director of 
Infrastructure Development, while the City of San José’s Director of 
Planning, Building, and Code Enforcement shall oversee and enforce the 
NSAP’s implementation. 

 
The Plan includes standard nuisance species abatement measures 
(maintaining the minimum size minimizing the working face of the landfill 
consistent with existing practice and permits [Note: according to Allied 
Waste and the City’s enforcement staff, the size of the working face of the 
landfill is kept as small as possible as part of normal landfill operations 
(which is also a requirement of the landfill’s current SWFP) (source: Ferrier, 
Dennis.  City of San José, Department of Planning, Building, and Code 
Enforcement.  Personal communications. September 2009.)]; compacting and 
covering refuse – including using safe and stable tarps, foams, or other 
materials in lieu of soil on the working face of the landfill if they are 
demonstrated to impede access to food waste by nuisance species; covering 
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and rapid processing of tires; minimizing surface water; trapping or shooting 
medium-sized mammals; using rodenticides within buildings; and minimizing 
cover near nuisance species food sources and sensitive habitats) that must be 
implemented, as well as and adaptive nuisance species abatement measures 
(pyrotechnics, paintball guns, vehicles, trained dogs, trained falcons, human 
disturbance, distress call recordings, predator calls, decoys of distressed birds, 
visual distraction/deterrent devices, vegetation management, physical barriers 
and roots deterrents, rodenticidesrodent trapping, a mobile component to gull 
abatement, use of radio-controlled drones, and mosquito larvicides) that are to 
be used as necessary.  The standard measures are required to be implemented, 
although it is not expected that all of the measures in the NSAP are to be used 
simultaneously, the landfill operator may choose the appropriate measures to 
meet the success criteria identified in the NSAP. 
 
Outdoor food waste processing on the Recyclery property attracts gulls and 
other nuisance species to an area of the site where the various abatement 
measures (pyrotechnics, cannons, falcons, etc.) are not generally used and 
may be inconvenient.  Measures to control access to food waste by gulls and 
other nuisance species at this location must be implemented, including a 
building enclosure or netting.  The building or netting design must be 
reviewed by a qualified biologist that has been approved by the Director of 
Planning, Building, and Code Enforcement. 
 
As outlined in the NSAP, monitoring shall be conducted by qualified 
ornithologists biologists (which may include abatement personnel) under the 
direction of the Director of Planning, Building, and Code Enforcement (but 
commissioned funded by the landfill’s General Manager or Director of 
Infrastructure Development) and approved by the Director of Planning, 
Building, and Code Enforcement to determine the effectiveness of initial 
abatement measures, and abatement techniques shall be adapted in 
consultation with as determined by these ornithologists biologists as 
necessary to ensure effectiveness.  Regular monitoring reports (monthly 
memos and annual reports) shall be prepared by monitoring biologists and 
submitted to the Director of Planning, Building, and Code Enforcement to 
document the success of the abatement program.  The monitoring and 
reporting criteria are outlined in detail in the NSAP in Appendix D of this 
EIR. 
 
For each group of nuisance species addressed by the NSAP, success of the 
NSAP is defined as maintaining or reducing abundance of nuisance species 
using the landfill relative to baseline levels identified in the NSAP.  In other 
words, the abatement plan is not considered successful if measures of 
abundance of nuisance species exceed baseline levels.   
 
The Director of Planning, Building, and Code Enforcement will assemble and 
select members of an NSAP Oversight Committee.  This committee will 
consist of qualified biologists, City of San José staff, and others chosen at the 
Director’s discretion.  The qualified biologists on the committee must include 
representatives from the Don Edwards San Francisco Bay National Wildlife 
Refuge and a Bay-area bird observatory.  The Director may choose other 
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biologists or others with relevant expertise, which may include City of San 
José Staff and the City’s consultants.  The NSAP Oversight Committee will 
review annual monitoring reports and provide recommendations to the 
Director regarding any changes in success criteria (including levels of 
abundance that should be considered the baseline against which monitoring 
results will be compared), abatement measures, monitoring measures, or other 
program components that should be made.  This committee will be provided 
copies of monthly status reports and may also be consulted by the Director to 
discuss nuisance species abatement issues identified in monthly reviews.  
Meetings of the NSAP Oversight Committee shall include biologists that 
were retained to monitor wildlife at the landfill and Recyclery and who 
prepared the reports.  For example, for gulls, the baseline conditions are the 
monitoring results from SFBBO’s surveys from June 2008 into 2009.  
Because gull abundance in the South Bay may vary considerably from year to 
year, the “baseline” against which future monitoring results shall be compared 
to gauge the success of the abatement program is subject to change once the 
mean number of gulls on the ground per survey, compiled by month, from 
one or more additional years of monitoring is compared to or combined with 
SFBBO’s data from 2008-2009.  Qualified biologists selected by the Director 
of Planning, Building, and Code Enforcement (but funded by the landfill 
operator), which may include City of San José staff, the City’s consultants, 
and others (e.g., possibly SFBBO staff and/or Don Edwards San Francisco 
Bay National Wildlife Refuge biologists) shall review the first year of 
monitoring data and provide recommendations to the Director of Planning, 
Building, and Code Enforcement regarding any changes in success criteria 
(including levels of abundance that should be considered the baseline against 
which monitoring results will be compared) as well as any necessary changes 
in abatement measures (e.g., requiring the working face be permanently 
reduced to ensure gull numbers are equal or less than baseline levels), 
monitoring measures, or other program components.  Additional details 
regarding the success criteria for nuisance species, including gulls, corvids, 
mammals, and mosquitoes, identified in the NSAP are provided in Appendix 
D of this EIR.   
 
It is expected that the abatement process will be adaptive, and there may be 
periods when the success criteria described in the NSAP are not achieved and 
the NSAP Oversight Committee and consulting biologists determines the 
most effective means of limiting the landfill’s subsidy of nuisance species 
populations.  However, if the Director of Planning, Building, and Code 
Enforcement (in consultation with the NSAP Oversight Committeequalified 
biologists selected by the Director of Planning, Building, and Code 
Enforcement but funded by the landfill operator) determines that the NSAP is 
being implemented successfully for that year of operation, no additional 
mitigation of this impact (besides MM BIO – 13.2 below) is necessary.  If the 
Director determines that the abatement program is not being implemented 
consistently and successfully, and adaptive management is inadequate to 
achieve the desired success criteria, then MM BIO – 13.3 shall be 
implemented. 
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The implementation of this mitigation measure (MM BIO – 13.1) would not 
itself result in significant impacts.  Since some level of abatement is currently 
ongoing, the noise, human activity, dogs, and falcons associated with gull 
abatement is part of the existing conditions, along with other ongoing landfill 
activities, which are discussed above as having less than significant impacts 
to species using surrounding marshes.  Although abatement activities may 
increase in magnitude or frequency as a result of the implementation of the 
NSAP, the abatement activities are not expected to significantly impacts 
species using adjacent Refuge lands.  Gull aAbatement could result in indirect 
effects on species using Refuge lands by resulting in temporary increases in 
predation rates on sensitive species if gulls and other nuisance species that 
would otherwise have foraged at the landfill hunt for snowy plover chicks, 
avocet chicks, harvest mice, or the like when refuse is not available.  This 
temporary indirect impact is considered less than significant because the long-
term benefits of the gull and nuisance species abatement (e.g., reduction in 
gull populations in the South Bay) outweigh the short-term adverse effects. 

 
 
Page 144 Section 3.6.3 Mitigation and Avoidance Measures; Nuisance Species Management; 

MM BIO – 13.2: DELETE MM BIO – 13.2: 
 
MM BIO – 13.2: The landfill operator shall add a consistent mobile component to the 

abatement program.  Specifically, one individual shall be dedicated to firing 
flares from a vehicle from different locations around the non-disposal area.  
This would remove roosting gulls and the limit the gulls’ ability to take 
advantage of gaps in abatement in the active disposal area. 

 
 
Page 144 Section 3.6.3 Mitigation and Avoidance Measures; Nuisance Species Management; 

MM BIO – 13.3: REVISE MM BIO – 13.3 as follows: 
 
MM BIO – 13.3: If the landfill operator is not meeting the success criteria specified in the 

NSAP (as summarized above), the operator shall be required to manage 
predators contribute to one or multiple ongoing predator control programs 
and/or provide habitat at an off-site, South Bay location(s) to benefit the 
sensitive species that are being adversely affected by nuisance species 
supported by the landfill.  Such sensitive species may include species 
associated with managed ponds, such as the western snowy plover, terns, 
American avocets, and black-necked stilts, and/or species associated with 
tidal salt marshes, such as the California clapper rail, salt marsh harvest 
mouse, and salt marsh wandering shrew. 

 
It is possible that the NSAP abatement measures will be partially successful 
and thus will reduce the project’s contribution to nuisance species’ 
populations, even if success criteria are not achieved; such an outcome would 
affect the amount of off-site mitigation that will need to be provided.  It is 
also possible that abatement measures may be fully successful for one group 
of nuisance species (e.g., gulls and corvids) but not another (e.g., mammals), 
thus potentially affecting the suite of sensitive species that must be targeted 
by off-site mitigation.  As a result, it is not possible at this time to identify the 
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sensitive species that must be targeted by off-site mitigation, the type of 
habitat mitigation required (e.g., salt pond management vs. tidal marsh 
restoration), or the amount of mitigation required.   
 
If off-site mitigation is determined to be necessary, the Director of Planning, 
Building, and Code Enforcement, in consultation with qualified biologists as 
described in the NSAP and government agencies (e.g., CDFG and USFWS) 
as appropriate, will determine the specific type and amount of off-site 
mitigation required.  The type of mitigation required will depend on the type 
of nuisance species for which abatement measures are found to be inadequate, 
and the type of sensitive species potentially adversely affected by depredation 
or encroachment by the nuisance species.  For example, if gull and corvid 
abatement is inadequate, off-site mitigation may take the form of a financial 
contribution to focused avian predator management programs being 
implemented by others in the South Bay (e.g., elimination of problem corvids 
at snowy plover breeding locations); a financial contribution to habitat 
restoration and management projects being undertaken by others in the South 
Bay (e.g., pond management and tidal marsh restoration by the CDFG at Eden 
Landing Ecological Preserve); acquisition and management/restoration of 
suitable pond and marsh habitat in the South Bay; or other measures to benefit 
sensitive species that are adversely affected by gulls and corvids.   
 
The amount of off-site mitigation, either in terms of the amount of a financial 
contribution to predator/habitat management or the acreage of habitat 
restoration/management required, will depend on the difference between 
nuisance species monitoring results and the success criteria specified by the 
NSAP.  The Director of Planning, Building, and Code Enforcement, in 
consultation with qualified biologists, will determine the appropriate level of 
the financial contribution or habitat restoration/management required based 
on the level of performance of the abatement program and an analysis, using 
the best information available at the time, of the likely effects of the nuisance 
species in question on sensitive species in the South Bay.  If off-site habitat 
restoration/management is required, success of this mitigation measure would 
be achieved by presence of the target species in the restoration area within 
five years of site acquisition and restoration, coupled with management of the 
site that is directed at the species’ habitat and life-history requirements. 
 
 

Page 146-147 Section 3.6.3.1 Additional Mitigation Measures Required if Landfill Operations 
Continue Past 2025:  REVISE the heading and text as follows: 

 
3.6.3.1 Additional Mitigation Measures Required if Due to Extended Duration of Landfill 

Operations Continue Past 2025Activities Resulting From Increased Landfill 
Capacity 

 
California Clapper Rail, Salt Marsh Harvest Mice, 

and Salt Marsh Wandering Shrews 
 
MM BIO – 14.1: Off-site Habitat Restoration/Enhancement.  IfBefore landfill activities may 

continue beyond 2025,the point of current permitted capacity (50.8 million 
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cubic yards), the need for and extent of off-site mitigation shall be provided 
by the landfill operator for continuation of disturbance  for potential project 
impacts on the habitat of California clapper rails, salt marsh harvest mice, and 
salt marsh wandering shrews beyond 2025 located within 700 feet of landfill 
activities during the extended project lifetime and on the habitat of salt marsh 
harvest mice and salt marsh wandering shrews located within 100 feet of 
landfill activities during the extended project lifetime shall be determined by 
a qualified biologist based on the performance standards and criteria 
described below.  If impacts are determined to exist based on such 
performance standards and criteria, the operator of the landfill shall 
implement off-site mitigation to the extent determined to be necessary by the 
Director of Planning, Building, and Code Enforcement in accordance with the 
standards and criteria described herein.  At this time, it is not possible to 
determine the precise type and extent of mitigation, if any, that is appropriate, 
because several determinants of to address the mitigation such as types and 
location environmental impacts that may be created by the continuation of 
landfill activities because the mitigation that is necessary will depend on 
several, currently unknown, factors: 

 
• The location and distribution and abundancequality of suitable habitat for 

clapper railsthese species present at the time the landfill reaches its 
current permitted capacity, which could be influenced by a variety of 
factors extrinsic to landfill operations.  Such factors may include changes 
in 2025salinity in surrounding marshes due to changes in flows in Coyote 
Creek or tidal wetland restoration by the City (e.g., at Pond A18) or the 
South Bay Salt Ponds Restoration Project, non-native plant invasions, or 
the spread of invasive plants, all of which could alter the structure or plant 
species composition of habitat that is currently suitable for these species; 
and 

• Presence/absence, and population size, of these species at the time the 
landfill reaches its current permitted capacity, which could be influenced 
by factors extrinsic to landfill operations such as the changes in habitat 
location and quality discussed in the previous bullet, habitat restoration in 
the South Bay (e.g., by the South Bay Salt Ponds Restoration Project), 
predation or competition that is not associated with landfill operations, or 
disease; and 

• The types of activities that are unknowncontinuing beyond the point of 
current permitted capacity, their proximity to suitable habitat of these 
species, and the magnitude of their effects on these species. 

 
For these reasons, the impacts to these species and habitat, if any, from the 
City’s action to allow landfill activities beyond the point of current permitted 
capacity, and the mitigation appropriate to offset these impacts, cannot be 
precisely known at this time (see Appendix D for more detail).  However, 
performance standards and criteria that must be met to establish the need for 
and extent of mitigation are established and shall be complied with by the 
landfill operator as described below.   
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IfBefore landfill activities may continue beyond 2025,the point of currently 
permitted capacity (50.8 million cubic yards), the landfill operator must 
complete subsequent biological review to document: 1) the need, if any, for 
off-site mitigation as described in MM BIO – 14.1 or 2) that the mitigation 
measures for operations (MM BIO – 7.1, 13.1, 13.2, and 13.3) have and will 
continue to reduced impacts to a less than significant level.  On January 1, 
2018 or when the landfill has filled 48 million cubic yards (whichever is 
sooner), the City shall require that the landfill operator shall have a qualified 
biologist complete an more refined assessment of the impacts of continuing 
landfill activities on California clapper rails, salt marsh harvest mice, and salt 
marsh wandering shrews prior to the calendar year 2025point at which current 
permitted capacity is reached (50.8 million cubic yards) and before accepting 
any new waste beyond current permitted capacity.  That assessment shall 
consider (a) the types and locations of project activities at the landfill that will 
continue beyond 2025,the point of current permitted capacity,(b) the 
distribution and quality of habitat in the surrounding marsh, (c) the 
distribution of clapper rails, salt marsh harvest mice, and salt marsh 
wandering shrews in the marsh (and more widely, in the South Bay, if 
appropriate), to the best and most complete extent that this can be determined 
or reasonably estimated, and (d) the use of the affected marsh by clapper rails, 
salt marsh harvest mice, and salt marsh wandering shrews (e.g., for breeding 
or nonbreeding use), and other relevant factors based upon information 
known at the time.  The biologist shall determine the effect of continuing 
landfill activities on clapper rails, salt marsh harvest mice, and salt marsh 
wandering shrews in terms of the acreage of clapper rail, salt marsh harvest 
mice, and salt marsh wandering shrews habitats impacted.  A report of the   
 
The biologist shall then determine the effect of continuing those landfill 
activities identified as noted in the previous paragraph on clapper rails, salt 
marsh harvest mice, and salt marsh wandering shrews.  This assessment will 
be based on consideration of the types of landfill activities that will occur in 
proximity to habitat suitable for these species; currently, “in proximity to” 
means within 700 feet of habitat suitable for the clapper rail and within 100 
feet of habitat suitable for the salt marsh harvest mouse and salt marsh 
wandering shrew, although these distances may be refined during the 
assessment by more up-to-date information on effects of human activities on 
these species if more information is available when the assessment is 
performed.  The biologist will consider any landfill activities involving the 
movement of heavy equipment, loud noise, and substantial vibrations, and 
new lighting to represent an impact if (a) those activities would not be 
performed during regular landfill closure or post-closure activities, and (b) 
they occur in close proximity to suitable habitat as described above.  For 
example, concrete crushing, regular ingress/egress through an area by garbage 
trucks, use of earth-moving equipment, and similar activities would be 
expected to have an impact on special-status species in habitat nearby by 
causing the abandonment or avoidance of otherwise suitable habitat, causing 
individuals to flush into areas where they may be predated, or causing 
individuals to abandon young, whereas occasional use of smaller vehicles or 
pedestrian activities in an area (which would be similar to landfill post-
closure activities that could be occurring at the time even in the absence of 
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the project) would not represent an impact.  If new information on the effects 
of certain types of anthropogenic disturbance becomes available prior to this 
assessment, such information will be used to provide a more accurate 
assessment of the impacts of continuing landfill activities on these three 
species. 
 
The biologist will also take into account the anticipated duration (beyond the 
point of current permitted capacity – 50.8 million cubic yards) of activities 
that will adversely affect these species.  Because these impacts are indirect 
and temporary (not permanent, but indefinite), the impacts of continuing 
landfill operations will cease after landfill capacity is reached and the landfill 
is closed.  As a result, in determining the impacts to these species’ habitat 
and/or populations, the biologist will consider the duration of the impact 
based on the predicted closure date as of the time that current landfill capacity 
is reached.   
 
The type, location, and duration of landfill activities shall be identified by the 
landfill engineer responsible for NISL, based on landfill contract information 
and on the landfill engineer’s professional knowledge and experience.  Such 
information shall be provided to the Director of Planning, Building, and Code 
Enforcement and the consulting biologist. 
 
The biologist’s assessment will determine the extent of impacts of continuing 
activities on the California clapper rail, salt marsh harvest mice, and salt 
marsh wandering shrew in terms of either impacts to these species’ 
populations (i.e., an estimate of the number of individuals/pairs affected) or 
the extent of impacts to these species’ habitats, taking into account both 
habitat acreage and quality.   
 
As part of this assessment, the biologist shall also conduct a survey of 
comparable salt marsh and brackish salt marsh habitat in the South Bay which 
are similar to the varying types of habitat within the 700 foot buffer (for 
clapper rails) and 100 foot buffer (for salt marsh harvest mice and wandering 
shrews) as measured from the then projected future landfill activities.  
This survey shall: (a) consider the quality of the varying types of comparable 
habitat in these comparable South Bay areas and contrast it with the quality of 
the habitat within these buffer areas adjacent to the landfill; (b) determine to 
the extent practicable and allowed by then current laws and regulations the 
populations of average number of each of these special status species in the 
comparable South Bay habitats; and (c) determine to the extent practicable 
and allowed by then current laws and regulations the number of these special 
status species within their respective buffer areas around the landfill.  Taking 
differences in habitat quality into consideration, the biologist shall then reach 
a professional judgment as to whether the special status species in the habitat 
areas adjacent to the landfill are less numerous than in the comparable South 
Bay habitat areas.  If the biologist makes this determination, the landfill 
operator shall be required to provide off-site mitigation for the species in 
question on a one to one acreage ratio for the area of affected habitat adjacent 
to the landfill.  If more than one species is determined to be affected, the 
landfill operator need only provide off-site mitigation for the single largest 
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buffer area of any impacted species—i.e., if clapper rails and salt marsh 
harvest mice are both determined to be affected, the landfill operator shall 
provide mitigation based on the area of clapper rail habitat affected—as long 
as the mitigation habitat is suitable for all affected species.  The buffer area to 
minimize impacts to the salt marsh harvest mice is 100 feet.  The buffer area 
to minimize impacts to the clapper rail is 700 feet.  So, for example, if the 
project is found to impact 7,000 square feet of clapper rail habitat and 1,000 
square feet of salt marsh harvest mouse habitat, the landfill operator would 
provide 7,000 square feet of off-site habitat.  In this example, this 7,000 
square feet of off-site habitat would be for both the clapper rail and salt marsh 
harvest mouse.  
 
A report of this assessment and the biologist’s findings shall be submitted to 
the Director of Planning, Building, and Code Enforcement.  If the City 
Director of Planning, Building and Code Enforcement determines, based on  
the findings of the biologist’s report or any other reasonable information 
available, that significant impacts to those species (including deprivation of 
viable habitat or ongoing depredationdisturbance of animals) in proximity to 
landfill activities) have not occurred from landfill activities up to that point in 
time and will not occur from continued landfill operations past 2025the point 
of current permitted capacity, the landfill owner will not be required to 
provide suitable off-site habitat for the species being impacted for the 
remaining useful landfill life.   
 
If, based on the findings of the biologist’s report and any other reasonable 
information available, the Director of Planning, Building, and Code 
Enforcement determines that the continued operation of the landfill past 
2025the point of current permitted capacity will result in significant impacts 
to those sensitive species, off-site mitigation shall be provided atto 
compensate for impacts to these species.  Such mitigation shall be required to 
be implemented by the landfill operator using a 1:1 acreage ratio via the 
restoration (i.e., the area of the largest affected habitat adjacent to the landfill 
to the area of mitigation habitat to be provided by the landfill operator, as 
described above).  This off-site mitigation may take one or enhancement 
ofseveral forms, including, but not limited to: 
 
• Restoring tidal marsh habitat suitable for use by clapper rails, salt marsh 

harvest mice, and saltthese species 
• Enhancing tidal marsh habitat suitable for use by these species [e.g., via 

the control of invasive plants or alteration of the hydrologic regime (such 
as restoration of a muted tidal marsh wandering shrewsto a fully tidal 
condition)] 

• Enhancing populations of these species by increasing reproduction and 
survivorship (e.g., by controlling predatory or competitive animal species, 
in the South Bay.  addition to the abatement required at the landfill itself) 

 
This mitigation may take the form of direct implementation by the landfill 
owner or a monetary contribution to similar efforts being performed by 
others, preferably in the area, such as efforts by the CDFG or USFWS.  The 
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mitigation must be described and in place prior to the landfill reaching its 
current permitted capacity of 50.8 million cubic yards. 
 
At this time, it is not possible to accurately determine the amount of 
mitigation, if any, required, as the amount of mitigation required would 
depend on the type and extent of impacts identified and the type of mitigation 
employed.  However, the mitigation must be adequate, in the opinion of the 
qualified biologist performing the assessment and the Director of Planning, 
Building, and Code Enforcement (in consultation with the NSAP Oversight 
Committee), based on the standards and criteria herein to fully offset any 
impacts to these species’ populations and/or to the functions and values 
provided to these species by the habitat that is impacted so that there is no net 
adverse effects to these species’ populations from extended landfill 
operations.   
 
The same off-site mitigation can serve to mitigate impacts to California 
clapper rails, salt marsh harvest mice, and salt marsh wandering shrews in a 
single location as long as the habitat restored or enhanced is suitable for 
mitigation implemented will benefit all three species.  However, performance 
criteria for each species must be satisfied.  For habitat restoration, 
performance criteria would include the presence of the target species within 
five years of the development of vegetation suitable for each of those species 
within the restoration area and management of the site in accordance with the 
species’ habitat and life-history requirements.  For habitat enhancement or for 
measures, such as predator or competitor control, targeting increased 
reproduction and survivorship, performance criteria would include an 
increase in populations of the target species, within five years of 
implementation of the enhancement measures, commensurate with the 
estimated impact of the project.  The precise location and means of providing 
such mitigation cannot be known at this time, as a variety of factors 
(including tidal marsh restoration and other activities that occur between now 
and 2025the point current landfill capacity is reached) will influence available 
mitigation opportunities.  Prior to 2025 calendar yearthe point at which waste 
exceeding the current landfill capacity is accepted by the landfill, the 
applicant shall have a qualified restoration ecologistbiologist prepare and 
implement a mMitigation pPlan, which shall be submitted and reviewed by 
the Director of Planning, Building, and Code Enforcement and the NSAP 
Oversight Committee, detailing the following:  
 
1. A summary of habitat and population impacts 
2. Goals of the restorationmitigation 
3. A description of the type of mitigation (e.g., habitat restoration, habitat 

enhancement, and/or predator/competitor control) 
3.4. The location of the mitigation site(s) and description of existing site 

conditions 
4.5. Mitigation design (for habitat restoration and enhancement efforts), 

including: 
• Existing and proposed site hydrology, geomorphology, and 

geotechnical stability, as applicable  
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• Grading/restoration plan 
• Soil amendments and other site preparation elements as appropriate 
• Maintenance activities  
• Remedial measures and adaptive management measures 

5.6. Monitoring pPlan (including final and performance criteria (which will 
include the minimum performance criteria mentioned above), monitoring 
methods, data analysis, reporting requirements, and monitoring schedule) 

6.7.A contingency plan for mitigation elements that do not meet performance 
or final success criteria 

 
The mMitigation pPlan shall be submitted to the Director of Planning, 
Building, and Code Enforcement, in consultation with the NSAP Oversight 
Committee, for review and approval.  Once approved, the landfill operator 
shall fully implement and comply with such Mitigation Plan prior to 
accepting any new waste beyond the current permitted capacity of 50.8 
million cubic yards.  The City shall ensure that the mitigation is provided and 
that the mitigation site meets its success criteria. 
 

 
Page 154 Section 3.7.2.2 Discussion of Impacts; Liquefaction and Slope Stability; Landfill 

Foundation Slope Stability; Planned Landfill Improvement: REVISE the first bullet 
point as shown: 

 
• The landfill operator is currently finalizing a liquefaction improvement plan with detailed 

design measures.  The liquefaction improvement plan will be submitted to the Director of 
Planning, Building, and Code Enforcement, San Francisco Bay Regional Water Quality 
Control Board (RWQCB), Santa Clara Valley Water District, and California Integrated 
Waste Management Board (CIWMB – now CalRecycle), for review.  The plan will include 
specific measures to reduce the existing potential for liquefaction related slope instability and 
distress.  This plan, including the measures, will be peer reviewed and concurred upon by 
Professor Jonathan Bray, Professor Timothy Stark, Professor Emeritus James K. Mitchell, 
and Rick Mitchell (or experts of equivalent expertise) and documented in a final design 
concurrence letter issued by the peer reviewers (either jointly or individually), which shall 
include their signatures and appropriate state registered engineer stamp.  The technologies 
could include, but are not limited to, the measures listed in the geotechnical evaluation 
completed by GeoLogic Associates in June 2008 (see Appendix E), which are summarized 
below.  The implementation of the liquefaction improvement plan is anticipated to begin in 
2010 and be completed prior to closure of the site. 

 
Page 155 Section 3.7.2.2 Discussion of Impacts; Liquefaction and Slope Stability; Landfill 

Foundation Slope Stability; Planned Landfill Improvement: ADD the following to the 
end of the last bulleted item:   

 
− Repair the areas of toe scour from Coyote Creek along the northern perimeter levee 

and the slope face should be armored to prevent future scour events.  The Regional 
Water Quality Control Board recommends that, whether or not the proposed project 
is approved, the property owner should assess the cause of the toe scour, as well as 
the potential impacts of the toe scour repair and armoring on the geomorphic stability 
of Coyote Creek, and modify the design of the measure accordingly.   The analysis 



Section 5.0 – Revisions to the Text of the Draft EIR 
 
 

 
City of San José 278 First Amendment to the Draft EIR 
Newby Island Sanitary Landfill and The Recyclery Rezoning May 2012 

supporting the liquefaction improvement plan will address this issue to the 
satisfaction of the peer reviewers and the reviewing agencies, which include the 
Regional Board and the City’s Director of Planning.  

 
 
Page 157 Section 3.7.3 Mitigation and Avoidance Measures:  REVISE the text under this 

section as follows: 
 
The project proponent proposes to implement the following mitigation measure to reduce geological 
impacts from construction and development or relocation of buildings or structures on the site to a 
less than significant level: 
 
MM GEO – 1.1:  In order to construct or relocate buildings or structures anywhere on the 

project site, a design-level geotechnical report by a qualified professional that 
documents testing of conditions on the site shall be prepared prior to the 
approval of a at the PD Permit or PD Permit amendment for any such 
structure or relocationstage to the satisfaction of both the Director of 
Planning, Building, and Code Enforcement and the City Geologist. 

 
Specifically for building proposed on the D-shaped area, the design-level 
geotechnical study shall a) identify the extent of the potentially liquefiable 
soils by completing closely spaced CPT soundings to more accurately locate 
potentially liquefiable soils, and b) identify the necessary measures needed to 
avoid and/or mitigate liquefaction impacts, in accordance with local building 
codes.  Possible measures include deep soil mixing, jet grouting, dynamic 
deep compaction, removal and replacement, vibrocompaction/ 
vibroreplacement, and/or in-situ cementitious shear panels.   

 
 
Page 160 Section 3.8.1.2 Drainage; NISL: REVISE the following text to first paragraph as 

follows: 
 

… (if needed).  Stormwater runoff from the compost windrow areas is conveyed via drainage swales 
and ditches to adjacent compost stormwater retention ponds, located at the west end of the site and 
immediately east of the main stormwater retention pond (see Figure 1.0-6).  The combined capacity 
of the compost stormwater retention ponds is 13 acre feet.  Water from the from the compost 
stormwater retention ponds (see Figure 1.0-6) is used to water the compost windrows or for dust 
control on the compost windrow pads and internal roads in the composting area.  The runoff from the 
composting area in the compost retention ponds is not tested as it is contained in a closed-loop 
system.  No compost runoff is discharged from the site.  Stormwater from the C&D recycling area 
(CST-2) flows to the main stormwater retention pond where it is pumped into South Coyote Slough 
south and west of the site. 

 
 
Page 163 Section 3.8.1.3 Water Quality; NISL:  ADD the following text to the first full 

paragraph on the page as follows: 
 
All surface water at the landfill, including stormwater runoff and collected subdrain water, is 
managed and monitored in accordance with the landfill Self Monitoring Program (SMP) that was 
approved by the RWQCB.  The surface water is monitored at the stormwater retention pond south of 
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the maintenance building, at Coyote Creek just east of the D-shaped area, and at South Coyote 
Slough just south of the stormwater water retention pond.  The water collected in the retention pond 
is tested quarterly and discharged as needed.  Because the retention pond is located below sea level, 
the collected stormwater is pumped to discharge it off-site into South Coyote Slough.  The routine 
procedure for maintaining adequate freeboard in the retention pond includes pumping at a frequency 
and rate that will keep up with incoming stormwater.  If a greater than 24-hour, 100-year storm event 
occurs, the pumps at the pond run more frequently to remove the collected runoff.  If necessary, 
additional pumps are added to maintain collection and runoff control.  If there is a power failure, the 
landfill uses portable generators to run the pumps.  In the past, the water was tested prior to each 
discharge.  However, after a series of clean tests, the “per-event” testing was modified to quarterly.  
Note that in 2006, a leachate seep was observed and reported to the RWQCB.  The seep was repaired 
and a letter summarizing the leak and repair was sent to the RWQCB.17  A copy of the SMP is 
included in the JTD, which is on file with the City of San José Department of Planning, Building, and 
Code Enforcement and can be viewed during normal business hours.  The JTD is also on file with the 
LEA, the San Francisco Bay RWQCB, and the CIWMB (now CalRecycle).   
 
 
Page 163 Section 3.8.1.3 Water Quality; NISL; Leachate: MODIFY the first paragraph as 

follows: 
 
Leachate is water or liquid that has percolated through solid waste that contains traces of materials 
(dissolved or suspended) from it.  Leachate is typically caused by moisture which is already in the 
waste, or by surface water, ground water or precipitation reaching the waste.  Leachate generated on-
site is currently collected in two sets of enclosed sumps.  Leachate from all sumps is pumped to 
storage tanks located adjacent to the landfill maintenance shop (refer to Figure 1.0-6), where it is 
loaded into tanker trucks for transport to the WPCP for treatment and disposal.  The site currently 
generates leachate at an average rate of approximately 19,335 gallons per day.  According to Allied 
Waste, the leachate collection system is sufficiently sized to collect and remove all leachate 
generated from the landfill.  The Waste Discharge Requirement (WDR) for the landfill outlines the 
site’s leachate collection and removal system, including system configuration, operations, and 
monitoring data.  NISL submits a Report of Waste Discharge The WDR is submitted to the San 
Francisco Regional Water Quality Control Board for review (RWQCB) and the RWQCB issues the 
WDR in response to the Report of Waste Discharge.  State regulations require that the leachate 
system is adequately sized. 
 
 
Page 164 Section 3.8.1.3 Water Quality; The Recyclery: ADD the following text to the third 

paragraph as follows: 
 
Before each rainy season, a major maintenance event is scheduled, including servicing of the lift 
station pumps, using a vacuum truck to clear collected sediment and debris from the drop inlets and 
the bottom of the lift station sump, and refreshing inlet filters.  In addition, the compost deck area is 
covered with gravel to minimize erosion and silt transport to the compost retention ponds.  
Additional maintenance is performed as needed during the rainy season.  The systems are monitored 
and maintained by a combination of site employees and contractors, according to the skills required 
for the task.  These activities are directed by the general manager responsible for Recyclery 
operations.  The above described drainage maintenance program is ongoing and would continue 
under the proposed project.   
                                                   
17 Shaw Environmental.  Newby Island Landfill, North Perimeter Levee Slope Repair. 16 January 2007. 
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Page 165 Section 3.8.2.2 Discussion of Impacts; Flooding; ADD the following text to the only 
paragraph in this section: 

 
As discussed previously, the project site is located within a 100-year flood zone and is subject to tidal 
flooding.  The existing perimeter levee system protects NISL from the 100-year flood with a design 
stage of nine feet (NGVD29) and from tidal influences.  New information continues to be developed 
regarding the effects of Global Climate Change and sea level rise on flooding adjacent to San 
Francisco Bay.  Any plan for flood protection for the landfill will be required to reflect the most 
current information available at the time the Planned Development Permit is issued by the Director of 
Planning, Building and Code Enforcement, including provision for regular updates to the landfill’s 
flood protection plan. The project does not currently propose any change in the levee heights, but 
changes may be required to levee heights in the future (refer to the discussion in Section 6.5.3.1 
starting on page 220 of the Draft EIR).  The project would not result in significant flooding impacts.   
 
 
Page 166 Section 3.8.2.2 Discussion of Impacts; Drainage: ADD text at the end of the first 

paragraph as follows: 
 
In addition, consistent with Best Management Practices, the landfill will increase the amount of 
runoff being diverted to the retention basins (e.g., instead of runoff from the northern portion of the 
landfill flowing directly to the creek, the runoff would be directed to a retention basis first).  For this 
reason, at ultimate buildout of the stormwater management system, the retention pond capacity 
would increase from 69 to 87 acre feet.   
 
 
Page 166 Section 3.8.2.2 Discussion of Impacts; Drainage: ADD text at the end of the third 

paragraph as follows: 
 
In addition, the new stormwater management system (two new ponds and stormwater lines) would be 
designed to the same performance level as the existing stormwater management system and will be 
able to handle a 24-hour, 100-year storm.  The new ponds will be constructed above sea level and 
will gravity feed to off-site discharge.  If necessary, pumps may be employed to augment gravity 
flow in the event of a greater than 24-hour, 100-year storm event occurs.  If there is a power failure, 
the landfill would use portable generators to run the pumps.  Although there is an existing City of 
Milpitas stormwater line near the site, there is no proposal to connect to it. 
 
Page 167 Section 3.8.2.2 Discussion of Impacts; Water Quality: ADD the following text to the 

first paragraph as follows: 
 
… discharge would result in less than significant water quality impacts.  According to the landfill’s 
consulting engineer, as areas of the landfill are filled, drainage swales, ditches, berms, and piping are 
constructed and maintained to prevent ponding on-site and to control runoff and erosion.  Unpaved 
roads are graded to assist in water sheeting and flow.  According to the landfill operator, the interior 
drainage system is and will continue to be maintained to be clear of sediment or debris.  On 
intermediate slopes, temporary overside drains (overside drains consist of various types of pipes, 
flumes, and lined ditches) that extend from the top of a slope to the bottom of a slope are used to 
convey surface run-off to drainage swales to minimize erosion.  At final buildout of the landfill, 
similar drainage and erosion control measures would be employed, but they would be permanent 
rather than temporary and transitional in nature.  Vegetation on final fill slopes would be used for 
erosion control.  In addition to the above, waddles, silt fences, and other measures would be used as 
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needed in designated areas until vegetation or other more permanent erosion control measures are 
established.  The landfill’s SWPPP will be revised accordingly if the proposed project is approved. 
 
 
Page 176 Section 3.9.2.2 Discussion of Impacts; Other Impacts: REVISE the last sentence of 

the paragraph as follows: 
 
As discussed previously, the project site is not located within a quarter mile of an existing or 
proposed school, within an airport land use plan area, or a wildland fire threat zone.  The project 
would not, therefore, emit hazardous emissions or handle hazardous or acutely hazardous materials, 
substances, or waste within one quarter mile of an existing or proposed school, nor would it conflict 
with an existing airport land use plan, or expose people or structures to impacts from wildland fires.  
Also, as discussed in Section 3.1 Land Use, it is not anticipated that the proposed height expansion 
of the landfill would cause safety hazards to aircraft or substantially interfere with aircraft operations.  
the proposed landfill height increase has been reviewed by the FAA and determined not to be a 
hazard to aircraft operations. 
 
 
Page 181 Section 3.11.1.3 Storm drainage System; NISL: ADD the following text to the first 

paragraph as follows: 
 
Stormwater runoff and subdrain water within the active portion of the landfill is diverted and 
channeled within a series of drainage swales, ditches, and berms, which then empty into the main 
stormwater retention pond in the southern portion of the landfill.  Unpaved roads are graded to assist 
in water sheeting and flow.  Collected stormwater is discharged to South Coyote Slough.  Runoff 
from the compost windrow areas is conveyed via drainage swales and ditches to adjacent compost 
stormwater retention ponds.  Water in these ponds is used to water the compost windrows or for dust 
control on the compost windrow pads and internal roads in the composting area.  The runoff from the 
northern portion of the landfill flows directly to Coyote Creek.  The stormwater runoff that comes 
into contact with waste is collected separately and disposed with the leachate. 
 
 
Page 219 Section 6.5.3.1 Impacts to the Project (Changes to Sea Level): ADD the following 

text before the conclusion paragraph at the bottom of the page: 
 
The amount of soil required to raise the portions of the levee by one foot could be placed on top and 
inboard of the perimeter berm without any encroachment into adjacent waterways.  As a result, no 
lateral (outward) expansion of the perimeter levee footprint is required and no impacts to the adjacent 
waterways would occur. 
 
 
Page 221 Section 6.5.3.1 Impacts to the Project (Changes in Sea Level):  ADD the following 

text to mitigation measure MM – GCC – 1.1 as follows: 
 
 
MM C-GCC – 1.1: As part of the landfill’s annual capacity survey report, the landfill operator 

shall also evaluate the status of sea level rise to ensure that the perimeter levee is at 
least 11 feet above sea level.  If the sea-level were to rise to 3.6 feet above mean sea 
level, the project proponent shall raise portions of the existing levee that are below 14 
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feet (NGVD29) by about one foot to ensure protection from the predicted sea-level 
rise of 4.6 feet and 100-year flood event of nine feet. 

 
 
Page 221 Section 6.5.3.1 Impacts from the Project (Changes in Emissions of Greenhouse 

Gases): ADD the following text at the end of the page: 
 
6.6  NOISE 
 
As discussed in Section 3.5 Noise, the project would not result in significant noise impacts.  The 
following discussion evaluates whether the project, along with the cumulative projects, would result 
in significant cumulative noise impacts.  All of the cumulative projects, except for the Creekside 
Landing Shopping Center, are not located in proximity to NISL and the Recyclery and therefore, 
would not contribute to a cumulative noise impact with the proposed project.  The primary 
cumulative noise issue is construction noise impacts from the proposed project and the planned 
Creekside Landing Shopping Center. 
 
6.6.1  Thresholds of Significance 
 
This analysis examines whether development of the proposed project and the planned Creekside 
Landing Shopping Center (which is located about 600 feet east of the project site at its nearest point) 
would result in a significant cumulative construction-related noise impact. 
 
6.6.2  Discussion of Impact and Conclusion 
 
The nearest land use to the project site is the planned commercial use on the Creekside Landing 
property located about 600 feet east of the project site at it nearest point.  Construction noise at the 
project site would be between 70 and 64 dBA at the planned commercial buildings on the Creekside 
Landing property.  The construction noise at the project site would be similar to the existing and 
future ambient noise levels at the Creekside Landing property.18  For these reasons, construction on 
the project site would not result in significant contribution to a cumulative construction noise impact.   
 
 
Page 224 Section 8.4 Selection of Alternatives: ADD the following into the text before the first 

paragraph in this section: 
 

Alternatives Considered But Rejected 
 
The single most controversial impact from the existing landfill operation is the subsidy of predatory 
and nuisance species by food waste landfilled on the property.  In particular, large numbers of gulls 
are attracted to the site.  The gulls cause unacceptable impacts to the adjacent Refuge and the species 
that live there.  Suggestions made for modifying the landfill include requiring the landfill to (a) 
accept less food waste, (b) not accept food waste during certain periods of the year, and/or (c) do 
something else with the food waste. 
 
The landfill’s permits and contracts with various government agencies require that it accept MSW or 
municipal solid waste, which includes food waste.  There are laws and regulations throughout the 
state that food waste be collected at certain minimum frequencies in order to protect public health.  
                                                   
18 City of Fremont.  Final EIR for the Creekside Landing Project.  SCH#2008042116.  December 2009. 
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Those regulations were based on the assumption that local governments would ensure that there was 
a safe and appropriate place for the food waste to go, and for many years that has been a sanitary 
landfill.  Consistent with these assumptions and expectations, Newby Island has been accepting food 
waste for disposal for almost 80 years. 
 
There is at this time no alternative system in place that could accept and process all of the food waste 
presently landfilled at Newby Island.  Several cities in Santa Clara County are preparing or 
expanding “Zero Waste” plans that include alternatives to landfill disposal for organics, including 
composting and methods for digestion and generation of energy.  Some of the ideas, such as biogas 
facilities and new or expanded compost operations, are in development.  At this time there is neither 
sufficient capacity to process the material taken to Newby Island, nor is there even sufficient capacity 
known to the City of San José to be in a preliminary design stage that would replace Newby Island. 
 
Since some of the new biogas technology is not fully proven, especially for high volume facilities, 
there is also no viable alternative method that can be discussed in a meaningful way other than 
composting. 
 
The permitted composting capacity of Newby Island is fully utilized under existing conditions.  As 
the demand increases, the landfill operator may explore expanding that capacity, which would 
require preparation of subsequent CEQA analysis since it is not addressed in this EIR.  There is only 
one other facility that composts food waste in Santa Clara County, Z-Best, which is on the County’s 
southern border and is believed to be near capacity.  There is no known facility in Alameda County 
or San Mateo County.  There is, therefore, no feasible existing method for diverting a substantial 
quantity of food waste from NISL.  
 
To substantially reduce food waste burial at the Newby Island landfill would require a food waste 
composting operation in the near future.  How much capacity could be created, what type of 
composting system would be utilized to minimize greenhouse gas and odor impacts, where a much 
expanded composting operation would be located on this site or elsewhere, and what the impacts 
would be from such an operation, are all unknown at this time.  Processing food waste for 
composting, as discussed elsewhere in this EIR, also attracts nuisance species.  The near term 
mitigation for that is to require an enclosure (a building or tent).  Substantially increasing the quantity 
of food waste being composted on Newby Island may require a larger and/or more efficient 
processing system than what is currently proposed, and could require a completely different approach 
to preclude increasing the problems of nuisance species in the composting area. 
It is reasonable to foresee that alternative processes for managing organic waste, using both new and 
old technologies, will be widely implemented in the near future.  Some of those processes may be 
located at Newby Island, and will be considered by the City of San José through PD zoning and/or 
PD Permits and appropriate CEQA review. 
 
There is no known technically viable and environmentally superior alternative presently available for 
immediately handling the quantities of organic waste currently buried at Newby Island.  This 
alternative is not discussed further in this EIR. 
 
Alternative Locations  
 
In order to identify an alternative location for the proposed project that might reasonably be assumed 
to result in fewer and/or less significant impacts than the proposed project, consideration was given 
to other landfills in the County, including possible expansion of those landfills; to other landfills 
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already owned by Allied Waste to which Allied could then direct the contracted waste; and to other 
as-yet-undeveloped landfill locations in Santa Clara County.  

 
Alternative Location in Santa Clara County: There is no alternative location that meets all of the 
project objectives (Section 8.2) and could be found to be both feasible and environmentally superior.  
There are four operating privately owned landfills in Santa Clara County, all in San José.  The 
remaining publicly owned landfills accept waste only from within their respective owner-cities and 
neither are in San José.  Two landfills that accept waste from multiple jurisdictions are owned by 
Waste Management, Inc. and are discussed briefly here.   

 
Kirby Canyon is a major landfill in the foothills in the southeast quadrant of San José.  There is 
extensive open land adjacent to the existing landfill, since the site is outside the City’s Urban Growth 
Boundary and Urban Service Area.  The landfill is within an area of serpentine soils and both the 
landfill property and adjacent lands are known to be habitat for special status species (including Bay 
Checkerspot Butterfly and Mount Hamilton Thistle, among others).  Although there are no active 
faults believed to be on the landfill site, there are faults and fault traces both upslope and downslope.  
Because the landfill property is elevated well above the valley floor, it is also visible for some 
distance in both San José and Morgan Hill. [Source:  City of San José. Kirby Canyon Sanitary 
Landfill Environmental Impact Report. 1983]. 

 
Another operating landfill in San José is Guadalupe Mines, which is on Guadalupe Mines Road in 
south San José, immediately adjacent to residential areas in Los Gatos.  The primary access road to 
the landfill runs through residential neighborhoods.  Due to the proximity of existing development, 
there is little possibility that the Guadalupe Mines landfill could be expanded beyond its currently 
permitted boundaries.   

 
Both Kirby Canyon and Guadalupe Mines are farther from most of the areas served by Newby Island 
than is Newby Island (see Table 3.12-1 in the Draft EIR), which means that additional fuel and time 
would be necessary to transport waste, and additional air pollution would be generated. 

 
Alternative Locations Owned by Allied Waste:  Other proximate landfills owned by Allied Waste 
include Ox Mountain in San Mateo County and Forward Landfill outside Stockton.  Both landfills 
are outside Santa Clara County, Forward Landfill is approximately 80 miles northeast of Newby 
Island and Ox Mountain is approximately 39 miles northwest of Newby Island.  The air quality 
impacts and energy consumption involved in transporting only the contracted volumes of MSW to 
these locations would be substantially greater than the impacts of transporting the same quantities of 
waste to either Newby Island or another landfill in Santa Clara County (see Table 3.0-1 
“Contractually Committed Quantities of MSW” in the Draft EIR). 

 
Alternative Locations That Could be Developed:  There are three “Candidate Solid Waste Sites” 
identified on the City of San José’s General Plan Land Use/Transportation Diagram.  All three sites 
are in the foothills south and east of San José, but north of Kirby Canyon.  This area contains 
numerous faults and fault traces, landslides and steep slopes.  There are also extensive areas of oak 
woodland, serpentine grassland, and other habitat occupied by various special status species.  The 
three Candidate Solid Waste sites are on land currently designated Non-Urban Hillside, Public Park 
and Open Space, and Private Open Space, and are outside the City’s Urban Service Area and Urban 
Growth Boundary.  There are no public roads that access the properties, and it is not known whether 
there are any services available.  Without access, permits, or specific information on the degree of 
environmental sensitivity, it is not possible to determine whether the sites are viable for development 
with a landfill or to estimate how long it might require to permit and develop a landfill at any of the 
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sites.  Given the presence of various special status species (e.g., Mount Hamilton Thistle, California 
Tiger Salamander) and sensitive habitats (e.g., oak woodland) throughout these foothills, and the 
geological instability and steep slopes in the area, developing new landfills and the public road(s) 
required to provide access by garbage trucks would reasonably be assumed to result in more and 
greater significant environmental impacts than would the proposed expansion at Newby Island. 

 
Alternatives Selected 

 
Given the factors discussed above, the following evaluation of possible alternatives to the project as 
it is proposed includes (1) a No Project Alternative as required by CEQA; (2) the alternative of 
expanding Kirby Canyon instead of Newby Island; and (3) alternative mitigation focused on the 
problems associated with gulls. 

 
The components of these alternatives are described below, followed by a discussion of their impacts 
and how they would differ from those of the proposed project.  A summary of the environmental 
impacts of the proposed project and the project alternatives discussed below is provided in Table 8.0-
1 at the end of this section. 

 
 
Page 227 Section 8.5.2 Location Alternative: ADD the following text after the first sentence: 
 
The Location Alternative consists of expanding the capacity of Kirby Canyon Landfill by 15.12 
million cubic yards (i.e., the same amount proposed for NISL).  It is assumed under this Location 
Alternative that Kirby Canyon Landfill, like Newby Island under the proposed project, would be 
expanded vertically and not horizontally. 
 
 
Page 229 Section 8.5.3 Reduced Gull Access to Food Alternative; DELETE the following text 

from the last sentence in the second paragraph: 
 
By requiring the working face be reduced, instead of having it be an option in the NSAP, it ensures 
the number of foraging gulls will be reduced. 
 
 
Page 237 Section 10.0 References: ADD the following references to the bottom of the page: 
 
H. T. Harvey & Associates.  1989. California clapper rail breeding survey, South San Francisco Bay.   
 
H. T. Harve y & Associa tes.  1990a.  San Jose permit assistance program  California Clapper Rail 

1990 breeding survey.  Prepared for CH2M Hill.  Project 477-07. 
 
H. T. Harvey & Associa tes.  199 0b.  San Jose pe rmit assistance program  California C lapper Rail  

1990 winter pilot survey.  Prepared for CH2M Hill.  Project 477-06. 
 
H. T. Harvey & Associates.  2007.  Marsh studies in South San Francisco Bay: 2005-2008 California 

clapper rail and salt marsh harvest mouse survey report, 2006.  Project 477-28. 
 
H. T. Harvey & Associa tes.  2010.  Lower Coyote Creek Flood Control Project Reach 1A Marsh 

Management Area Salt Marsh Harvest Mouse Monitoring Report for 2009.  Project 3035-05. 
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Kelly, J. P., K. Etienne, C. Strong, M. McCaustland, and M. L. Parkes. 2006. Annotat ed Atlas and  
Implications for the Con servation of Heron and Egret Nesting Colonies in the San Francisco 
Bay Area. Audubon Canyon Ranch, Marshall, California. 

 
Liu, L., J. Wood, N. Nur, D. Stralberg, and M. Herzog. 2009. California Clapper Rail ( Rallus 

longirostris obsoletus) Population Monitoring: 2005-2008. PRBO Con servation Science, 
Petaluma, California. 

 
USFWS [U.S. Fish and Wildlife Service] . 2009.  Recovery  Plan for Tidal Marsh Ecosy stems of 

Northern and Central California. November 2009. 
 
 
Page 238 Section 11.1 Definitions of Terms: REVISE the text in the table starting on page 238 

and ending on page 241 as follows: 
 
Term Definition 
Aerated static piles Aerated static piles are a method of composting that provides forced aeration 

during periods when the piles are not being turned. 
Beneficial reuse Beneficial reuse refers to use at a landfill of a waste product for another 

purpose, sometimes requiring minor processing.  Beneficial reuses of waste 
material received at Newby Island include utilization for alternative daily 
cover, alternative intermediate cover, final cover foundation layer, liner 
operations layer, leachate and landfill gas collection system, construction 
fill, road base, wet weather operations pads and access roads, and soil 
amendments for erosion control and landscaping.  Beneficial reuse qualifies 
as recycling for state diversion goals, but it is used in this EIR to mean that it 
is re-used on the project site. 

Compost The product resulting from the controlled biological decomposition of 
organic wastes that are source separated from the municipal solid waste 
stream, or which are separated at a centralized facility.  “Compost” can be 
made from vegetable, yard, and/or wood wastes which are not hazardous 
waste.  (PRC§40116) 

Composting 
(referenced in Table 
1.4-1) 

The controlled or uncontrolled biological decomposition of organic wastes.  
(PRC§40116.1)  For this project, the composting operations includes the 
process of collecting, grinding, mixing, piling, and supplying sufficient 
moisture and air to organic materials to speed natural decay. 

Construction and 
Demolition (C&D) 
wastes (debris) 

Includes the waste building materials, packaging and rubble resulting from 
construction, remodeling, repair and demolition operations on pavements, 
houses, commercial buildings and other structures.  (CCR, Title 27, 
Environmental Protection-Division 2, Solid Waste.) 

Contact water Water that has come in contact with waste and may include leachate.  (CCR, 
Title 14, Natural Resources-Division 7, CIWMB, Chapter 3. Minimum 
Standards for Solid Waste Handling and Disposal, 17402 Definitions.) 

Education and 
Training Center 
(referenced in Table 
1.4-1) 

A space or structure (such as an outdoor kiosk or room in a building) set 
aside for public viewing.  May include information about any or all on-site 
processes, including recycling and composting, and the community benefits 
associated with solid waste management. 

Food waste  Food material resulting from the processing, storage, preparation, cooking, 
handling, or consumption of food.  This type includes material from 
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Term Definition 
industrial, commercial, or residential sources.  Examples include discarded 
meat scraps, dairy products, egg shells, fruit or vegetable peels, and other 
food items from homes, stores, and restaurants.  (California Integrated Waste 
Management Board. Recycling and Waste Management Infrastructure 
Project, Definition of Waste and Recyclable Material Categories. 30 January 
2009.) 

Green waste Biodegradable waste such as lawn and garden clippings. 
Household 
hazardous waste 

Hazardous waste materials discarded, typically in small quantities, by 
households (as opposed to large quantities disposed by businesses).  Typical 
household hazardous wastes include used motor oil and oil filters, antifreeze 
and other vehicle fluids, paints and varnishes, pesticides, and cleaning 
supplies.  (CIWMB. “Glossary of Terms.” 12 August 2009.  Available at: 
http://www.ciwmb.ca.gov/LGcentral/Glossary/default.htm) 

Household 
hazardous waste 
(HHW) turn-in and 
storage facility 
(referenced in Table 
1.4-1) 

A facility that would receive, store, and properly dispose of household 
hazardous wastes. 

In-vessel 
composting 

In-vessel composting is a method of composting biodegradable waste that 
occurs in enclosed spaces (metal containers, plastic bags, etc.). 

Landfill gas 
management 
systems and 
associated ancillary 
equipment/facilities 
(referenced in Table 
1.4-1) 

A facility that collects/manages the landfill gas generated.  The facility can 
use the gas to generate electricity or export it.  An example of this type of 
facility is NISL’s GRS facility which collects landfill gas through a system 
of wells and headers and uses the gas to generate electricity for on-site use or 
export.  The GRS facility also treats and compresses landfill gas for export 
to the WPCP.  The GRS facility includes landfill gas destruction flares.   

Leachate Any liquid formed by the drainage of liquids from waste or by the 
percolation or flow of liquid through waste.   

Material Storage  Materials delivered to the site for disposal, recycling, or processing on-site 
and which are stockpiled or stored temporarily prior to shipment off-site. 

Materials Recovery 
Facility (MRF) 

A Materials Recovery Facility (MRF) or “recycling facility” is a facility 
involved with the collecting, processing, and/or transferring of reusable or 
recyclable materials.  (City of San José.  Zoning Ordinance. 20.200.990.)  
Contaminants found in loads of recyclables, including garbage and 
hazardous materials, are removed and disposed of appropriately. 

Mixed Recyclables 
Processing 
(referenced in Table 
1.4-1) 

Receipt and processing of mixed recyclables obtained from dedicated 
residential, commercial, or industrial collection services. 

Municipal solid 
waste (MSW) 

Also referred to as mixed municipal waste and garbage.  Includes all kitchen 
and table food waste, and animal or vegetable waste that attends or results 
from the storage, preparation, cooking or handling of food stuffs.  (CCR, 
Title 27, Environmental Protection-Division 2, Solid Waste.) 

Office and 
employee facilities 
(referenced in Table 

Administrative offices, employee support functions such as lunch room, 
bathrooms, showers, etc. 
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Term Definition 
1.4-1) 
Organics Materials that are or were recently living, such as leaves and grass (green 

waste) and wood (wood waste.  Can aAlso includes agricultural crop 
residues and food scraps.  (CIWMB. “Glossary of Terms.” 12 August 2009.  
Available at: http://www.ciwmb.ca.gov/LGcentral/Glossary/default.htm) 

Outdoor bin storage 
(referenced in Table 
1.4-1) 

An area located outside where bins, such as waste containers, are stored. 

Processing 
(referenced in Table 
1.4-1) 

The reduction, separation, recovery, conversion, or recycling of solid waste.  
(PRC§40172) 

Processing facility A facility that receives solid waste for the purpose of storing, handling or 
processing the waste prior to transferring the waste to another solid waste 
operation or facility.  (CCR, Title 14, Natural Resources-Division 7, 
CIWMB, Chapter 3. Minimum Standards for Solid Waste Handling and 
Disposal, 17402 Definitions.) 

Public drop-off area 
(referenced in Table 
1.4-1) 

Area where members of the public can drop off bulky discards and/or other 
recyclables. 

Putrescible wastes 
(referenced in Table 
1.4-1) 

Includes wastes that are capable of being decomposed by micro organisms 
with sufficient rapidity as to cause nuisances because of odors, gases or 
other offensive conditions.  (CCR, Title 27, Environmental Protection-
Division 2, Solid Waste.) 

Recyclable material Materials which are segregated from other waste material for the purpose of 
recycling and includes, but is not limited to, paper, glass, metals, wood, 
plastics, yard wastes as defined in Section 9.10.380 of the City’s Zoning 
Ordinance, bulky goods as defined in Section 9.10.040 of the City’s Zoning 
Ordinance, and waste oil as defined in Section 9.10.370 of the City’s Zoning 
Ordinance.  (City of San José.  Zoning Ordinance. 20.200.980.) 

Recycle or 
recycling 
(referenced in Table 
1.4-1) 

The process of collecting, sorting, cleansing, treating, and reconstituting  
materials that would otherwise become solid waste, and returning them to 
the economic mainstream in the form of raw material for new, reused, or 
reconstituted products which meet the quality standards necessary to be used 
in the marketplace.  (PRC§40180) 

Recycling facility A facility involved with the collecting, processing, and/or transferring of 
reusable or recyclable materials.  (City of San José.  Zoning Ordinance. 
20.200.990.)  Contaminants found in loads of recyclables, including garbage 
and hazardous materials, are removed and disposed of appropriately. 

Recycling transfer 
facility 

A facility that receives recyclable materials, as defined in the City’s Zoning 
Ordinance, typically from small collection facilities, and commercial 
vehicles for the purpose of storing, handling, batching and baling, and/or 
sorting prior to transferring to another facility.  Such a facility may be 
involved with recycling-related collection activities not allowed at small 
collection facilities.  (City of San José. Zoning Ordinance. 20.200.1280.) 

Salvaging The controlled removal of waste material for utilization.  (CCR, Title 27, 
Environmental Protection-Division 2, Solid Waste.) 

Solid waste All putrescible and nonputrescible solid, semi-solid, and liquid wastes, 
including garbage, trash, refuse, paper, rubbish, ashes, industrial wastes, 
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Term Definition 
demolition and construction wastes, abandoned vehicles and parts thereof, 
discarded home and industrial appliances, dewatered, treated, or chemically 
fixed sewage sludge which is not hazardous waste, manure, vegetable or 
animal solid and semisolid wastes, and other discarded solid and semisolid 
wastes.  (PRC§40191)  Solid waste does not include any of the following 
wastes: (1) Hazardous waste; (2) Radioactive waste; and (3) Medical waste 
regulated pursuant to the Medical Waste. 

Solid waste hauling 
company 
corporation yard  

An aggregation of various uses, activities, and facilities also listed in Table 
1.4-1 of the EIR.  All or some of which may change or cease over time. 

Solid waste landfill 
(referenced in Table 
1.4-1) 

A disposal facility that accepts solid waste for land disposal.  
(PRC§40195.1) 

Solid waste transfer 
facility (referenced 
in Table 1.4-1) 

A facility that receives primarily solid waste materials, from commercial 
vehicles for the purpose of storing and handling prior to transferring to 
another facility.  Such a facility may have limited recapture of recyclable 
materials as defined in the City’s Zoning Ordinance.  (City of San José. 
Zoning Ordinance. 20.200.1280.) 

Source separated Materials, including commingled recyclables, that have been separated or 
kept separate from the solid waste stream, at the point of generation, for the 
purpose of additional sorting or processing those materials for recycling or 
reuse in order to return them to the economic mainstream in the form of raw 
material for new, reused, or reconstituted products which meet the quality 
standards necessary to be used in the marketplace.  (CCR, Title 14, Natural 
Resources-Division 7, CIWMB, Chapter 3. Minimum Standards for Solid 
Waste Handling and Disposal, 17402 Definitions.) 

Treated wood waste  Treated wood waste is wood that has been treated with a chemical 
preservative for purposes of protecting the wood against attacks from 
insects, microorganisms, fungi, and other environmental conditions that can 
lead to decay of the wood and the chemical preservative is registered 
pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act. 

Working or active 
face 

The working surface of a landfill upon which solid wastes are deposited 
during the landfill operation, prior to the placement of cover material.  
(CCR, Title 27, Environmental Protection-Division 2, Solid Waste.) 
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1.001

Material #: 1 through 12

Young Bay Mud

OCR variable (1.1 to 3.0)

Wt: 113

Model: SHANSEP (Su/P)(OCR)exp(     )

Norm. Consol. Su/P Ratio: 0.3

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 200 to 370

Material #: 41

Sand El -25 (liquefied)

Model: S=f(overburden)

Unit Weight: 125 pcf

Tau/Sigma Ratio: 0.09

Minimum Strength: 300

Material #: 16 to 21 and 31 to 35

Older Bay Alluvium

OCR = 1.5-2.0

Wt: 127

Model: SHANSEP (Su/P)(OCR)exp(     )

Effective O.C. Su/P Ratio:  0.524 to 0.416

Anisotropic OBA Strength: Rt to Lt Slopes

Minimum Strength: 730 to 9880

Newby Island Landfill: Job #: 2004-0049
Type Section TS-1:  Sta. 50+46
Type Xsec TS-1_0710S01_Raise Sea Level_05a.gsz
Date: 4/15/2009
Time: 3:01:04 PM
Method: Morgenstern-Price
Slip Surface Option: Entry and Exit
Optimization: Yes
Horz Seismic Load: 0.203

Material #: 22     

Dike

Wt: 120

Phi: 27.6

C: 240

Material #: 23     

Compacted Subgrade

Wt: 120

Phi: 27.6

C: 240

Material #: 24    

Side Liner (residual)

Wt: 10

Phi: 8

C: 0

Material #: 25

Base Liner (residual)

Wt: 10

Phi: 14

C: 0

Material #: 26 to 28

MSW-Dynamic

Wt: 80 to 105

Phi: Strength Fn: 2

C: Strength Fn: 2

37

38

Notes:  

1). Dissipation of Excess Pore Pressure in YBM under dike & OBA = 75%

2). MSW shear/normal stress strength function from Zekkos, et. al., 2007.

EL. 150

Material #: 40

Drainage Gravel

Wt: 125

Phi: 38

C: 0

26

EL. 94

EL. 234

27

27
28

28EL. 5

Material #: 36

Young Bay Mud

OCR = 1.0

Wt: 113

Model: SHANSEP (Su/P)

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 300

18

Material #: 15     

Sand El -15 (liquefied)

Model: S=f(overburden)

Unit Weight: 125 pcf

Tau/Sigma Ratio: 0.08

Minimum Strength: 150

19

16 to 19

41

1  to 12

22

23 25

24

29

Material #: 13 and 14

Young Bay Mud beneath Dike

OCR =1.0

Wt: 113

Model: SHANSEP (Su/P)

Norm. Consol. Su/P Ratio: 0.3

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 570

13 and 14 42

EL. 242

EL. -38

Λ Λ

20

21

31

32

33

34

35

36

EL. 44

37

38

Existing MSW

Material #:  37 and 38

MSW abover Permit-Dynamic (80 pcf)

Wt: 80 to 90

Phi: Strength Fn: 2

C: Strength Fn: 2

Material #: 42

Sand El -45 (liquefied)

Model: S=f(overburden)

Unit Weight: 125 pcf

Tau/Sigma Ratio: 0.1

Minimum Strength: 0

EL. 130

Material #: 39

Bedrock (Impenetrable)

Material #: 29

Sand (non-liquefied)

Wt: 125

Phi: 32

C: 50

37

El. 14 40

Case: Remediation of Potential El. -15 Liquefied Sand
            12.5% replacement ratio; slurry = 100 psi
            liq-sand = 0 psf (1800 psf slurry + soil)
            SEA LEVEL RISE TO EL. +33

            POST-MITIGATION SEISMIC DISPLACEMET = 5-1/2 INCHES

15

Material #: 43

Dike Remediation

Model: Undrained (Phi=0)

Wt: 125

C: 1800 psf

43

EL. 54
EL. 33

SEE FIGURE 1A

FIGURE 1
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HDPE LINER

IN-SITU CEMENT-BASED
LIQUEFACTION MITIGATION

RAISED LEVEE

EL. 5 Piezometric surface (i.e. water pressure) only;

 does NOT represent water in waste mass.

EL. 44

El. 14

Case: Remediation of Potential El. -15 Liquefied Sand

            12.5% replacement ratio; slurry = 100 psi

            liq-sand = 0 psf (1800 psf slurry + soil)

            SEA LEVEL RISE TO EL. +33

            POST-MITIGATION SEISMIC DISPLACEMET = 5-1/2 INCHES

           SEE FIGURE 1 FOR COMPLETE CROSS SECTION

EL. 54

EL. 33

Robbie
FIGURE 1a



1.000

Material #: 1 through 12

Young Bay Mud

OCR variable (1.1 to 3.0)

Wt: 113

Model: SHANSEP (Su/P)(OCR)exp(     )

Norm. Consol. Su/P Ratio: 0.3

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 200 to 370

Material #: 15

Sand  (non-liquefied)

Wt: 125

Phi: 32

C: 50

Material #: 16 to 21 and 31 to 35

Older Bay Alluvium

OCR = 1.5

Wt: 127

Model: SHANSEP (Su/P)(OCR)exp(     )

Effective O.C. Su/P Ratio:  0.524

Anisotropic OBA Strength: Rt to Lt Slopes

Minimum Strength: 750 to 9950

Newby Island Landfill  Failure Through MSW & YBM
Sta. 120+00   2004-0049   Pseudo-Static Analysis
Sta.120+00 MSW & YBM_eq_Raise Sea Level_08b.gsz
Date: 4/15/2009
Time: 3:45:26 PM
Method: Morgenstern-Price
Slip Surface Option: Entry and Exit
Optimization: Yes
Horz Seismic Load: 0.189

Material #: 22     

Dike

Wt: 120

Phi: 27.6

C: 240

Material #: 23     

Compacted Subgrade

Wt: 120

Phi: 27.6

C: 240

Material #: 24     

Side Liner (residual)

Wt: 10

Phi: 8

C: 0

Material #: 25     

Base Liner (residual)

Wt: 10

Phi: 14

C: 0

Material #:  26 to 28

Municipal Solid Waste-Dynamic (2)

Wt: 80 to 105

Phi: Strength Fn: 2

C: Strength Fn: 2

37

EL. 150

Notes:  

1). Dissipation of Excess Pore Pressure in YBM under dike & OBA = 75%

2). MSW shear/normal stress strength function from Zekkos, et. al., 2007.

3). Regardless of material labels, properties of blue-colored materials

     are set to bedrock (impenetrable) to force potential failure up into overlying materials

EL. 33 EL. 42 26

37
EL. 110

FIGURE 2

27 27

28

EL. 5

Material #: 36

Description: OBA (top El. -10 OCR=2)

Wt: 127

Model: SHANSEP (Su/P)

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 450

25

23

Case: SEA LEVEL RISE TO EL. +33

           SEISMIC DISPLACEMET = 5-1/2 INCHES

16 to 19

15

1  to 12

22

23

25

2436

Material #: 13 and 14

Young Bay  Mud

OCR =1.0

Wt: 113

Model: SHANSEP (Su/P)

Norm. Consol. Su/P Ratio: 0.3

Anisotropic YBM Strength: Rt to Lt Slopes

Minimum Strength: 660

13 and 14

EL. -40

Λ Λ

20

21

31

32

33

34

35

37
38

Existing MSW

Material #:  37 and 38

Municipal Solid Waste-Dynamic (5)

Wt: 80 to 90

Phi: Strength Fn: 2

C: Strength Fn: 2

Material #: 39

Bedrock (Impenetrable)

Distance (feet) (x  1000)
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EXECUTIVE SUMMARY 

Allied Waste proposes a Planned Development (PD) rezoning of all of the Newby Island Landfill 
and the adjacent Recyclery (collectively “New by Island Landfill”).  The proposed PD zoning 
would not change the lateral extent of the landfill footprint, but would raise the maximum height 
of the landfill to 245 ft above m ean sea leve l (msl), adding approxim ately 15.12 million yd 3 to 
the capacity of the landf ill.  Presen tly, the landf ill is design ed and per mitted to an elevation o f 
150 ft m sl.  The propos ed PD zoning will also  confor m and clarify the legal non -conforming 
uses the Ne wby Island Landf ill and  will spec ify the allow able cur rent and f uture uses.  The 
project will not materially extend the life of the landfill.  The Newby Island Landfill is located in 
the City of San José at the western terminus of Dixon Landing Road.     
 
The majority of the project s ite has limited plant species diversity due to the disturbed nature of 
most of the property.  F our habitats occur on the pr oject site: landf ill/ruderal, developed, tidal 
brackish m arsh (with in wetland ar eas adja cent to  the lan dfill), and aquatic (in the landf ill 
retention basins).  Extensive wetlands occur along the edge of t he m ajority of the site 
(characterized as muted tidal salt m arsh), including wetlands along Coyote Creek, South Coyote 
Slough, and the Fremont Lagoons.   
 
No special-status plant species were observed on the project site, and none are expected to occur 
there.  Thus,  the pro ject is not expec ted to result in impacts to specia l-status plant species.  The 
project site provides suitable foraging habitat for several special-status wildlife species, including 
the Am erican peregrine falcon, tricolored blac kbird, golden eagle, s hort-eared owl, yellow  
warbler, bank swallow, western red bat, and hoary  bat.  White-tailed kites, northern harriers, San 
Francisco comm on yellowthroats , Alam eda song sparrows, Brya nt’s savannah sparrows, and 
loggerhead shrikes could breed on or very clos e to the site.  The Central California Coast 
steelhead and fall-run C hinook salmon occur in Coyot e Creek imm ediately adjacent to the site.  
However, impacts to these species  and their h abitats will be less th an significan t because th e 
project’s impact areas are already subject to heavy disturbance by ongoing activities; the project 
avoids direct im pacts to m arshes surrounding the project site; the project  will not introduce 
activities r esulting in s ubstantially increa sed noi se and vibrations in close proxim ity to the  
surrounding m arshes; and the proj ect will implem ent BMPs to avoid contam ination of these 
adjacent habitats.  Pro ject im plementation will not subs tantially red uce the habitat tha t is  
regionally available to these species or substantially restrict their range.   
 
California clapper rails may nest in brackish m arshes adjacent to the site, and salt marsh harvest 
mice and salt m arsh wandering shrews occur in  these adjacent m arshes as well.  These species 
are already subjected to  potential d isturbance from  the ongoing landfi ll ac tivities, and such  
disturbance is  not ex pected to increas e substa ntially, in term s of type or m agnitude of 
disturbance, as a result of the project.  However, because the project may increase the effective 
life span of the landfill, it m ay prolong the peri od in which these species are subject to such 
disturbance.  Given the low popul ation sizes of these three spec ies, such im pacts would be 
significant.  Mitiga tion m easures will reduc e th ese pote ntial im pacts to less th an signif icant 
levels. 
 

Biological Resources Report for Newby Island 
Landfill Expansion Planned Development EIR 

H. T. Harvey & Associates
1 September 2009 (Revised 14 November 2011)

 

2 



 

Burrowing owls are not known to occur on the proj ect site, but they co uld potentially breed on 
the site.  As a result,  project im plementation could result in significant direct i mpacts to 
individual b urrowing o wls and the ir nes ts if  the species is presen t.  M itigation m easures will 
reduce these potential impacts to less than significant levels.   
 
The vertical expansion of the landfill (and subsequent increased capacity of the landfill) will not 
increase the amount of garbage that will be handled in a given period of time relative to baseline 
levels.  However, in the absence of  project approval, the amount of garbage that will be handled 
in a g iven period will be reduc ed, so th at un til the c losure of  the lan dfill, subs tantially m ore 
garbage will be handled with the project than without it.  In addition, the project will give formal 
approval to some of the ongoing re cycling operations, including the handling of food waste.  As 
a result, project approval will sustain anthropogenic food supplies for several “nuisance” species.  
Some of these species, including California gulls,  common ravens, American crow s, feral cats, 
red foxes, raccoons, and rats, prey on and compet e with more sensitive special-status wildlif e 
species in the South San Francisco Bay area.  Other gull s pecies may benefit from the provision 
of food during the winter and then have adve rse ef fects on sensitive species in those gulls ’ 
breeding and staging areas farther north.  Although recent monitoring of gull abatement efforts at 
the landfill have dem onstrated remarkable success in reducing num bers of gulls foraging there, 
the project may still support higher populations of these nuisance species than would occur in the 
absence of  projec t appr oval, potentially result ing in harm to m ore sensitiv e spec ies throug h 
competition or predation.  These indirect im pacts to sensitive species are considered significant.  
Implementation of a Nuisance Species Abatem ent Plan,  which the applicant h as prepared, will 
reduce these impacts to less than significant levels. 
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ENVIRONMENTAL SETTING 

PROJECT DESCRIPTION 

The approximately 352-acre pro ject site con sists of the Newby Island Sa nitary Landfill and the 
adjacent Recyclery [Assessor's Parcel Numbers (APNs): 015-40-002 and 015-31-024] (Figure 1).  
The landfill proper is approxim ately 342 acres in  size.  The Recyclery, a m aterials recovery 
facility, is located on a separate  1 0-acre parcel imm ediately to the so utheast of  the landf ill.  
Although these 2 properties are no t owned by the sam e entities,  the landfill and Recyclery 
operations are integrated, and the project referred to herein  as the “Newby Island Landfill 
project” includes the proposed act ivities at both the landf ill and the Recyclery unless otherwise 
specified.     
 
The purpos e of the project is to rezone the pr oject s ite to  recognize the existing landfill and 
recycling operations and increase the allowable top elevation of the landfill from  150 ft to 245 f t 
relative to mean sea level (msl), which will increase the capacity of the landfill by approximately 
15.12 million yd3. 
 
The Newby Island Landfill Expansion Planned Development project aims to:   
 

• extend the useful life of the landfill by increasing landfill capacity; 

• allow the la ndfill to co ntinue to ac cept more of the waste f rom within the reg ion for a 
longer period of time than would currently be allowed by the existing permits; 

• create a zoning distr ict that recognizes the existing landf ill and waste diversion ac tivities 
that are currently on the site and allows for similar uses in the future; and  

• allow ongoing and fut ure waste diversion a nd waste m anagement activities to be  
relocated on the property as landfilling continues over the remainder of the property. 

 
The site has been used as a landfill s ince the 1930s.  It was annexed into th e City of San José in 
1968 as an operating landfill.  The landf ill area is curren tly designated as Private Open Space 
with a Solid Waste Disposal Facility overlay in  the City ’s Genera l Plan, is outside the Urban 
Service Area (USA), an d is zon ed Multiple Residence District.  Uses allowed on s ites with the 
SW designation include landfills  and ancillary activ ities such as e quipment m aintenance, 
collection and processing of recycled m aterials, com posting, and energy/transform ation 
operations.  A portion of the parcel  referred to  as the “D-shape d area” (located n orth of th e 
Recyclery) is within the USA, has a General Plan designation of Light Industrial, and is also 
currently zo ned R-M.  The D-shaped area, wh ich is cu rrently used f or offices and vehicle  
parking but is permitted to be landf illed, is lined in conformance with recent federal regulations 
to prevent groundwater contamination and to contain any spills that might occur.   
 
The planned progress of the rem ainder of th e landfill wo uld be to d ispose waste along th e 
southerly p ortion of  the site.  T he landf ill’s perm itted ref use dis posal a rea consists of  
approximately 313 acres, which includes the 17-acr e D-shaped area.  Under current perm its, 
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approximately 313 acres (includ ing the D-shap ed area) is a perm itted landfill use for which 
existing permits issued by the City of San José and the State of California allow its use for refuse 
disposal.  T his area is bounded by a perim eter levee.  Another 29 acres consists of sloughs and 
marshland outside of the perimeter levee and will not be used as landfill or for any other purpose.  
The project site takes almost all access from  Dixon Landing Road and contains various paved 
and tem porary roads.  Under existing perm its, landfilling and final grading will achieve a 
maximum height of approximately 150 ft msl. 
 
Without the proposed  expansion, landfilling  activiti es are anticipated  to be com pleted around  
2025.  The existing design and associated perm its specify that the landfill can only be 
constructed to elevation 150 ft msl.  Without approval of the expansion, the amount of waste that 
can be accepted by the landfill will decrease, relative to existing conditions, so that the landfill 
will just be fulfilling its  contractual obligations through 202 5.  W ith approval of th e expansion, 
the landfill will not be accepting more waste p er year than it currently  does, on average, but it 
will b e ab le to accep t the current levels  of wa ste for a lo nger pe riod than  would  be pos sible 
without the project.   After la ndfilling has ceased, final cover will be ins talled as will th e 
appropriate monitoring systems.   
 
In add ition to th e in creased he ight and capa city, the  proje ct include s som e ref inements to th e 
existing site plan and in cremental changes in  operations that m ay be nece ssary or desirab le for 
the remaining life of the landfill.   

The Recyclery 

The Recyclery is located on a 10 -acre parcel immediately to the southeast of the landfill.  The 
existing Planned Developm ent zoning allows two phases of developm ent.  Phase I m ay include 
up to 3 buildings that may be used for recycling and administration, as follows: 
 

Office and adm inistrative functions, a public recycling and buyback center, a recycling 
education center, and a materials recovery center.  The materials recovery center will receive 
a number of recyclable solid waste materials for processing.  Materials will be extracted from 
the mixed waste stream  through a series of m echanical and m anual sorting system s.  These  
materials will be com posed primarily of one or  more of the following components:  paper, 
plastic, glass, metal, wood, or rubber.   

 
No burning of waste materials or recycled commodities is allowed by the existing zoning. 
 
Phase II could include expansion of the existing Recyclery build ing, or it can be used for 
preliminary processing of green waste and/or w ood waste.  The zoning defines in detail the 
purpose of the prelim inary processing of green wa ste and/or wood wa ste, what actions it can 
include and what are the limitations on the activities.  It also states that: 
 

The area of the property will not be used to process food wa ste or solid waste other than 
wood waste and/or green waste.  C ontaminants (which are defined to  mean anything other 
than wood waste and/or green waste) found in loads of wood waste and/or green waste will 
be rem oved and either  disposed at a sanita ry landf ill or  processed at the Recy clery f or 
recycling.  Hazardous m aterials found in load s will cau se such lo ads to be return ed to  the 
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generator or, if the generator canno t be iden tified, the hazardous m aterials will be received 
and disposed in conformance with State and Federal regulations. 

 
Some processing of food waste for com posting cu rrently takes place at the Recyclery.  This 
activity is not yet approved, but approval of fo od waste processing is being sought through the 
current project. 

Components of the Proposed Project 

Specific physical changes anticipated as a result of this project include the following: 
 
Landfill Site Plan/Operations 
 

• The top ele vation of  the landf ill will b e increased, compared to bo th ex isting and 
permitted conditions.  The existing landfill height where the additional height is proposed 
varies between 100 and 130 ft m sl, and the currently approved permit allows a maximum 
of 150 ft msl.  The proposed perm itted height  would be increased to  245 ft m sl, which 
will add approximately 15.12 million yd3 capacity beyond that already permitted. 

• The landfill maintenance shop may be relocated to either a different portion of the landfill 
area or the D-shaped area. 

• The fueling station may be relocated to the D-shaped area. 

• The existing landfill scales will be relocated to the east, possibly onto the D-shaped area, 
to allow sufficient queuing distance. 

• The leachate m anagement system (holding tanks and ancillary facilities) m ay be 
relocated to the D-shaped area. 

• The stormwater retention pond that is located along the southern boundary of the site will 
be replaced with two new stormwater detention ponds. 

• Construction and de molition (C & D) m aterials recycling, tire shreddin g, rock crus hing, 
and concre te proces sing m ay be reloca ted to a dif ferent part of  the landf ill are a and 
expanded to include recycling of carpet and/or other types of bulky materials. 

• Leachate may be transp orted to the San José /Santa Clara Water Pollu tion Control Plan t 
by an existing pipeline rather than by truck. 

• The compost windrows may be moved to one or more different locations on the landfill. 
 
The Recyclery 
 

• Vehicle maintenance of hauling company vehicles could be located on the Recyclery and 
the D-shaped area. 

• The hauling com pany employee locker room , s hop, and offices m ay be located on the 
Recyclery property or D-shaped area. 

• Processing of food waste for composting would be allowed on the Recyclery property. 
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Other Operations 
 

• The Gas Recovery System s plant may be relo cated to the east, probably to the D-shaped 
area; 

• Biosolids may be used as a constituent of interim or final cover, to facilitate revegetation. 

• Additional soil will be imported, if necessary for operations or closure. 

• Bentonite or similar soil will be imported for liner construction or closure. 

• Landfill gas may be utilized for on-site energy needs. 

• Operational or physical changes necessary to reduce greenh ouse gas em issions will b e 
implemented. 

• Operational or physical changes necessary to  comply with existing and new regulations 
will be implemented.  

• Leachate, condensate, or other wastewaters generated on-site will be piped directly to the 
San José/Santa Clara Water Pollution Control Plant. 

• Other emerging technologies having no greater  or substantially different environm ental 
impacts than the project elements addressed above may be implemented. 

 
Nuisance Species Abatement 
 
The landfill and Recyclery currently em ploy a numbe r of m easures to co ntrol nuisance species, 
including rodents, gulls, and mosquitoes, that may be attracted by activities at these facilities.  A 
number of bird dete rrence techniques have been im plemented at the Newby Island Landf ill and 
Recyclery, including the following: 
  

• Reducing availab ility of food supply by m aintaining a sm all working face and through  
the compaction and daily cover of refuse. 

• Eliminating sources of water through drainage controls which prevent ponding of water. 
• Use of bla nk-firing g uns and other noi se-making devices by landfill personnel to  

minimize birds’ desire to land at the landfill. 
• Use of falcons, dogs, and radio-controlled drones to deter birds from the landfill. 

 
Newby Island Landfill operators  have been using pyrotechni cs since 16 November 2007 to 
discourage gulls from  congregating on the land fill (ESP 20 10).  After 18 July 200 8, a focused  
effort to r educe num bers of  gulls at the  landfill was initiated us ing m ultiple abatem ent 
techniques.  The gull abatem ent program  incl uded a com bination of pyrotechnics, trained 
falcons, propane cannons, and pa intball guns implem ented by abat ement specialists.  The San 
Francisco B ay Bird Observato ry (S FBBO) con ducted gull surveys to monitor the program ’s 
effectiveness in reducing num bers of breeding California gulls ( Larus californicus) and  
wintering gulls using the landfill; the results of this m onitoring are described in Biotic Habitats 
below. 
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Since 2002, regular surveys for and rem oval of  m edium-sized nuisance m ammals by U.S. 
Department of Agriculture (USDA) Ani mal and Plant Health Inspection Service (APHIS) staff 
have also o ccurred at the landfill; until Ju ly 2011, when the landfill b egan to contract directly 
with APHIS, such abatem ent was funded by the Don Edwards San Francisco Bay National 
Wildlife Refuge. 
 
The f ollowing landf ill and Recyclery m aintenance activities are im plemented to discourag e 
rodent and insect propagation and habitation: 
  

• Compaction and daily cover of refuse with soil to eliminate rodent habitat and food. 
• Covering of tire piles with a ta rp, rapid processing of tires, and regular inspection of tires 

for mosquitoes. 
• Covering w astes with  com pacted s oil o r an  approved alternative,  and m inimizing the 

work area over which refuse is spread to prevent the emergence of flies from eggs present 
in household wastes.  

• Diligent cleaning and housekeeping in the Recyclery. 
• Weekly service by a rodent control contract or within the office building (though not in 

the Recyclery). 
 
While these m easures have achieved success in  lim iting nuisance species  populations at the 
landfill and Recyclery, the project proponents h ave prepared a comprehensive Nuisance Species 
Abatement Plan that will be im plemented as part of the proposed project.  This plan appears in 
Appendix B. 

GENERAL PROJECT AREA DESCRIPTION 

The Newby Island Lan dfill project site is lo cated at the w estern end o f Dixon La nding Road, 
west of I-880, at 1601 Dixon Landing Road in  the City of San Jose, Santa Clara County, 
California (Milpitas 7.5 minute USGS Quadrangle) (Figure 2).  The appr oximately 352-acre site 
is bounded by Coyote Creek east of the project si te; the San Francisco Bay National W ildlife 
Refuge and wetlands associated with Coyote Cr eek, the Fremont Lagoons tidal restoration area, 
and South Coyote Slough south, we st, and northwest of the proj ect site; and th e Santa Clara  
Valley W ater District’s (SCVWD’s) Reach 1A  waterb ird pond and salt m arsh harvest m ouse 
(Reithrodontomys raviventris) habitat restoration area to the s outheast.  The biosolids lagoons of 
the San Jos é/Santa Clara W astewater Pollu tion Control Pla nt (WPCP) and Salt Po nd A18 are 
located a bit farther south and southwest of the project site, and form er salt pond A 19, which i s 
being restored to tidal habitats  by the SCVWD as part of the S outh Bay Salt Ponds project, is 
located west of the site.  Lands farther north and northeast are developed, or are currently under 
development, for commercial/light industrial uses .  Approxim ately 313 acre s of the pr oject site 
(i.e., the active landfill, an area kno wn as the “D-shaped ar ea”, and the refuse disposal area) are 
actively us ed for ongoing land filling and  asso ciated staging and storage operations ; 
approximately 10 acres of the project site is us ed for the Re cyclery; and approximately 27 acres 
consist of a buffer area occupied by sloughs and m arshland.  The m argins of the project site are 
situated at an elevation of approxim ately 0-6 ft m sl, and the landf ill curren tly rises to an 
elevation of 130 ft, with a perm itted elevation of 150 ft.  The  average annual precipitation of the 
site is 16 inches, and the average annual temperature is 57 °F.   
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The National W etland Inventory (NW I 1980) de picts numerous wetland types surrounding the 
project site, including 1), palustrine em ergent, seasonally floode d, diked/im pounded; 2), 
estuarine, intertidal, emergent, regularly flooded; 3), Palustrine, unconsolidated shore, seasonally 
flooded, diked/im pounded; 4), lacust rine littoral, unconsolidated  shore, seasonally flooded, 
diked/impounded; and 5) estuarine subtidal, streambed, regularly fl ooded (NW I 1985).  In 
addition, 12 wetland features are m apped by NW I within the landfill footprin t:  1), 3 palustrine 
unconsolidated bottom , sem ipermanently floode d, diked/impounded features ; 2), 5 palustrine 
unconsolidated shore, seasonally flooded, di ked/impounded features; 3), 3 palustrine 
unconsolidated bottom , perm anently flooded, di ked/impounded features; and 4), 1 palustrine 
emergent, seasonally flooded, diked/impounded feature in the D-shaped area. 
 
Historically, soils from  4 series underlay the pr oject site: m ade land, tid al marsh, Alviso clay, 
and Cam pbell silty clay loam , clay substratum  (SCS 1968).  All of th ese so ils appear on the 
Santa Clara County hydric soils li st (SCS 1992).  Tidal m arsh and made land are m iscellaneous 
land types described within the soil survey as co nsisting of land that is periodically covered by 
ocean water and land o f variable textured so il m aterial an d refuse ov er Alviso  s oils on tidal 
marsh land, respectively.  Alviso clay soils occupy tidal flat pos itions and are underlain by 
poorly drained, fine textured soils  for med on tidal flats.   Ca mpbell silty clay loam , clay 
substratum soils consist of poorly trained, m oderately fine textured, alkaline, alluvial m aterial 
and may be flooded once every 10 year s.  It is im portant to note, however, that the m ajority of 
the project has been m anipulated extensively subsequent to this so il survey, and the m ajority of 
the site is currently underlain by a mix of fill materials. 
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BIOTIC SURVEYS 

Field surveys of the Newby Island Landfill pr oject site were conducted  on 24 March 2008 by  
H.T. Harvey & Associates’ wild life ecologist Scott Dem ers, M.S. and  botanist A manda Breen, 
Ph.D.  The purpose of these survey s was to do cument biotic r esources associated with the  site  
that may be im pacted by the proposed Planned Development (PD) rezoni ng and s ite activities 
resulting from such rezoning.  Specifically, surv eys were conducted to describe existing biotic 
habitats and wildlife communities, and assess the site’s potential to support special-status species 
and their habitats.  On 19 August 2011, H. T. Ha rvey & Associates wildlife ecologist S teve 
Rottenborn, Ph.D. visited the Landfill and Recyclery to survey for corvids and determ ine where 
corvids were foraging and what they were eating.   
 
In addition to these su rveys, we drew on the results of previous  California clapper rail surveys 
conducted along the southwestern and northwester n edg e of the landfill (H. T. Harvey & 
Associates 1989, 1990a, 1990b, 2007), salt m arsh harvest mouse trapping surveys conducted to 
the southeast and east of  the landfill (H. T. Harvey & Associates 1990c, 1997, 2000, 2007), and 
hundreds of hours of surveys and recreational birding by H. T. Harvey & Associates biologists in 
immediately adjacen t areas, such as salt pond A 18, the San Jose Santa Clara W ater Pollu tion 
Control Plant, and the Reach 1A waterb ird pond and adjacent reach of Coyote Creek.  Data on  
gull numbers and landfill use of gulls were obta ined from the San Fran cisco Bird Observatory  
(SFBBO) a nd the U.S. Geological Survey (USG S).  These data include gull counts from  
landfills, as well as gull colony counts and gull responses to abatem ent techniques at landfills  
(Ackerman et al. 2006, SFBBO 2007, 2010, 2011a, b, Hudson 2008). 

BIOTIC HABITATS 

A reconnaissance-level survey for botanically sensitive habitats and habitat for special-status 
plants and anim als wa s conducted.  Four hab itats/land use types occur on the project site: 
landfill/ruderal, developed, tidal brackish m arsh (within wetland areas adjacen t to the landfill), 
and aquatic (in the landfill retention basins).  These biotic habitats and associated vegetation and 
wildlife a re descr ibed in f urther de tail below.  Plant com munities we re desc ribed in te rms of 
dominant tree, shrub, and herbaceous vegeta tion com position and, when possible, classified 
according to the nomenclature of Holland (1986) and Sawyer and Keeler-Wolf (1995).  

Landfill/Ruderal 

Vegetation.  Landf ill/ruderal hab itat com prises the m ajority of  the projec t site.   Ruderal 
communities are assem blages of plants that th rive in dis turbed areas, and weedy, non-native 
annual forbs and grasses are typically the firs t species to colonize these sites following 
disturbance.  Anthropogenic dis turbance is cons tantly occurring on the landfill as n ew trash is  
buried, but the majority of the landfill is covered with ruderal vegetation that has been seeded to 
stabilize th e landfill’s  s urface in  areas where tras h is no t being activ ely buried at this  tim e.  
Ruderal species observed on the proj ect site include ripgut brom e ( Bromus diandrus), fila ree 
(Erodium sp.), black m ustard (Brassica nigra), wild rad ish (Raphanus sativus), poison hemlock 
(Conium maculatum), Ita lian rye-grass ( Lolium multiflorum), and prickly ox-tongue ( Picris 
echioides).  Ruderal veg etation within the vegetated areas of the landfill is relatively low (2-3 f t 
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tall) and re latively uniformly covers inactive ar eas of the landf ill as gra ss species predominate.  
Active areas of the landfill, includ ing access ro ads, are maintained an d contain p atchy, low-
statured rud eral vegetation.  Along  the periphery of the lan dfill, m ustard species g row taller 
(approximately 5 f t tall) in areas as thick, im penetrable thickets (north of the “D-sha ped area”) 
while in other areas this vegetation is sparse or absent.  On the northern boundary of the “D-
shaped area”, some native shrub species, including coyote brush (Baccharis pilularis), also occur 
within rude ral m ustard patch es be fore tr ansitioning into tidal brackis h m arsh habitat on the 
outboard side of the berm. 
 
Wildlife.  T he slopes o n the sid es of  the landf ill a re vegetated and are less disturbed than the 
active landfill area.  As a result, several wildlife species associated with ruderal habitats occur on 
the landfill’s vegetated slopes.  Species observed using vegetated slopes of the landfill on the 24 
March 2008 site visit in clude common ravens ( Corvus corax), A merican cro ws ( Corvus 
brachyrhynchos), western m eadowlarks ( Sturnella neglecta), and red-tailed hawks ( Buteo 
jamaicensis).  Other  sp ecies tha t likely use  th e r uderal vegetation include  th e western  fence 
lizard ( Sceloporus occidentalis), gopher snake ( Elaphus obsoletus), California ground squirrel 
(Spermophilus beecheyi), house mouse ( Mus musculus), and California vole ( Microtus 
californicus).  Birds such as the house finch ( Carpodacus mexicanus), white-tailed kite (Elanus 
leucurus), loggerhead shrike (Lanius ludovicianus) and northern harrier (Circus cyaneus) forage 
in rudera l grassy are as of  the landf ill.  W estern meadowlarks and Bryant’s savanna h sparrows 
(Passerculus sandwichensis alaudinus) likely nest in undisturbed ruderal vegetation.   
 
The disturbed area of the landfill, w here trash is  actively dumped and buried, attracts thousand s 
of gulls in winter m onths, including California gulls, herring gulls ( Larus argentatus), Thayer’s 
gulls (Larus thayeri), ring-billed gulls ( Larus delawarensis), western gulls ( Larus occidentalis), 
glaucous-winged gulls ( Larus glaucescens), and  other species that forage on the refuse at th e 
active landfill area.  Gull numbers are substantially lower in summer, but thousands of California 
gulls, which breed in the South Bay, use the landfill throughout the summer.  During 
reconnaissance-level surveys on 24 March 2008, approximately 4000 gulls, 40% of which were 
California gulls, were observed foraging and roosting in the active portion on the landfill, despite 
the use of pyrotechnics designed to dissuade gu ll usage of the site.  Previous gull counts 
conducted in 2006 by S FBBO and USGS indicate that  California gulls are the m ost numerous 
gull species between  April and Au gust.  Th e average abundance of California gulls at Newby 
Island during recent survey counts was 3877 gulls (Ackerman et al. 2006) in 200 6, and in 20 07 
the high count of California gu lls was 3612 in the m onth of February (SFBBO 2007).  These 
counts represent the highest num ber of individu als observed at any one time.  However, our 
observations of gulls here and elsewhere in th e South Bay over the years show a high rate of 
turnover, with gulls constantly moving in and ou t of the landfill during the day.  As a result, the 
number of different individuals us ing the landfill in a g iven day is  substantially higher than the 
maximum number recorded at a given time.  
 
Other high counts of gulls at Newby Island  have included 33,000 (including 8000 California 
gulls) on 22 December 2008 and 24 ,000 (including 8000 California gulls) on 24 Feb ruary 1998, 
(Santa Clara County Bird Data).  Other gull spec ies observed in high nu mbers at Newby Island 
include herring gulls (9 000 on 19 Decem ber 1997; 24,000 on 22 December 1998; 20,000 on 8 
March 2000), western gulls (200 on 19 Februa ry 1997; 400 on 22 December 1998), glaucous-
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winged gulls (300 on 19 Dece mber 1997; 800 on 24 February 1998), and Thayer’s gulls (300 on 
19 December 1997; 350 on 24 February 1998; Santa Cl ara County Bird Data).  High gull counts 
recorded prior to the reduction in waste accepted at the Tri-C ities Landfill in 2007, w hen it was 
closed to public use, were like ly the result of the availability of food at , and the close proxim ity 
of, both landf ills sim ultaneously, as  gulls were  f requently observed moving between the two 
landfills prior to 2007. 
 
As mentioned previously, Allied Waste initiated a multiple-technique gull abatement program at 
the landfill in June 200 8, and SFBBO has conducte d cens uses of gulls at the lan dfill s ince 
February 2007 (before abatem ent began) to determine the effectiveness of the program (SFBBO 
2008).  SFBBO counted gulls w ithin three di fferent landfill areas: the active disposal 
area/working face, the recent disposal area (where refuse had recently been dum ped and covered 
with a thin layer of soil), and the non-disposal area (which consisted of ot her areas on the site).  
SFBBO also m ade behavioral observations; co unted gulls on neighboring ponds A18 and A19; 
and conducted surveys to determ ine the responses of gulls to spec ific abatement events.  Gull  
surveys were conducted between 26 Februa ry 2007 and 31 Decem ber 2008, encom passing 
periods both before and after in tensive abatement began, to  determine the effectiveness of gull 
abatement efforts. 
 
SFBBO recorded a total of 549,668 observations of gulls using the Newby Island Landfill during 
369 surveys between 26  February 2 007 and 31 Decem ber 2008, representing a m ean of nearly  
1500 gulls/survey.  However, the number of gulls using the landfill was significan tly lower after 
the initiation of gull abatem ent activities than during the sa me m onth in 2007, prior to the 
implementation of the abatem ent program .  For example, m ean num bers of gulls  per survey  
observed on the ground during the summer months, when most gulls using the landfill are locally 
breeding California gulls, declined from  approximately 900, 1000, and 1250 in June, July, and 
August 2007 to 250-300 during each of those months in 2008.  During the fa ll and early winter 
months, when several s pecies of gu lls use th e landfill, m ean counts of gulls  on th e ground p er 
survey ranged from approximately 1600 to 320 0 in 2007 but rem ained below 500 in 2008, afte r 
the gull abatem ent program was initiated.  M onitoring through June 2011 has documented gull 
numbers th at are s easonally flu ctuating (bein g higher in winter than in summer) but still 
relatively low compared to pre-abatement numbers due to continuing abatem ent efforts (SFBBO 
2010, 2011a, b).   
 
Flocking species such as  European starlings ( Sturnus vulgaris), Brewer’s blackb irds (Euphagus 
cyanocephalus), red-winged blackbirds ( Agelaius phoeniceus), and brown-headed cowbirds 
(Molothrus ater) also f orage in  an d around th e active ar ea of the lan dfill.  Turk ey vultu res 
(Cathartes aura), black-crowned night herons (Nycticorax nycticorax), American crows (Corvus 
brachyrhynchos), and comm on ravens ( Corvus corax) forage at the active face of the Newby 
Island Land fill as well.   Nuisance m ammal species such a s Norway rats ( Rattus norvegicus), 
black rats  (Rattus rattus), Virginia opossums (Didelphis virginiana), raccoons ( Procyon lotor), 
striped skunks ( Mephitis mephitis), and feral c ats ( felis catus) typically feed on discarded food 
and other waste at landfill sites, especially at night when these animals are most active.   
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Developed 

Vegetation.  A combination of developed areas (with some planted, ornamental vegetation), bare 
ground, hardscape, com pacted gravel, stockpiled wa ste disposal and recy cling equipment, and 
piles of recyclable m aterials occup y large area s of  the p roject site.  The m ajority of  the 
developed areas occur within th e D-shaped area and roads leading to  the portions of the landfill 
that ar e in activ e use.  The landf ill gas f lare is also with in the developed area o f the site .  
Developed areas near th e “D-shaped area” are lined w ith ornamental trees, as is the area east of  
the Recyclery and along the main entrance road to the active landfill, including the area adjacent 
to the scales .  These areas are land scaped with such ornamental species as Monterey pine tree s 
(Pinus radiata), pa lm trees ( Washingtonia sp. ), cypres s trees ( Cupressus sp.), and oleander 
(Nerium oldeander), among others, which are the only trees on the project site; m any of these 
trees appear to be of ordinance size (see Regulated Habitats section).  A large area of compacted 
fill hardscape is being u sed to sto re and proces s a variety of  raw f ill material (not refuse) and 
recyclable building m aterials (i .e., asphalt, concrete, wood).  This area, referred to as the 
Construction & Demolition Recycling area (C & D area), is leveled and sprayed with water on a  
continual basis, and is devoid of vegetation. 
 
Wildlife.  Relativ ely f ew wildlif e species ca n toler ate the intensive disturbance that occurs 
within the developed areas on the project site.  However, gulls regularly forage on food waste in 
temporary outdoor storage “piles” at the Recycl ery and roost on the Recyclery roof during the 
day, particularly in the non-breeding seasons.  European starlings, Brew er’s blackbirds, and 
American crows also forage in these areas. 
 
A few bird species likely nest in and around the structures on the site; these include the native 
house finch, m ourning dove ( Zenaida macroura), barn swallow ( Hirundo rustica), and black 
phoebe (Sayornis nigricans) and non-native European starling, rock pigeon ( Columba livia), and 
house sparrow ( Passer domesticus).  The high level of human activ ity associated with th is site 
likely precludes nesting by raptors in the small ornamental trees present on the site.  
 
Several introduced species are ex pected to be attracted by th e food waste at the Recyclery.  
These include house mice and Norway rats, fera l cats, Virginia opossums, and red foxes (Vulpes 
vulpes).  Native m ammals such as striped skunk s and raccoons also forage here.  In addition to 
the available food resources at this  site, piles of recycl able materials provide cover for som e of 
these species.  Most of these anim als are nocturnal, and therefore activity during business hours 
is not expected to preclude their scavenging at the site at night. 

Tidal Brackish Marsh 

Vegetation.  Tidal brackish marsh habitat is located adjacent to all areas of the project site,.  The 
majority of these areas  surroundin g the la ndfill (along South Coyote Slough, within Coyote 
Creek, and west of the landfill) ar e dom inated by California bulrush ( Schoenoplectus 
californicus, for merly Scirpus californicus) a nd tule ( Scirpus robustus), f orming thick, 
impenetrable marsh habitat.  These areas tran sition into ruderal grassland habitat on the landf ill 
side of the m arsh.  North of the D-shaped area, cattail ( Typha latiflora) dominate s m ore 
freshwater areas, although sparse pickleweed (Sarcocornia pacifica) and alkali heath (Frankenia 
grandifolia), which are typical of more saline habitats, also occur.  Finally, areas adjacent to the 
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bulrush habitat on the north side of the landfill  are dom inated by pickleweed, with patches of  
rabbitsfoot grass ( Polypogon monspeliensis), saltg rass ( Distichlis spicata), an d spearsc ale 
(Atriplex triangularis).  Some areas of bare soil, open wa ter, and channels (e.g., in South Coyote 
Slough and Coyote Creek) are also present in this habitat type.   
 
Wildlife.  The Alameda song sparrow ( Melospiza melodia pusillula), marsh wren ( Cistothorus 
palustris), and San Francisco com mon yellowthroat ( Geothlypis trichas sinuosa) forage and 
breed in this brack ish tidal hab itat.  Comm on yellowthroats in pa rticular are more restricted to  
brackish marshes, whereas marsh wrens can u tilize a wider variety of wetland types.  California 
clapper rails ( Rallus longirostris obsoletus) ha ve been rec orded in sa lt/brackish transitiona l 
marshes and several brackish, al kali bulrush-dom inated marshe s bordering Coyote Creek and 
South Coyote Slough.  Waders such as the black-crowned night-h eron, snowy egret ( Egretta 
thula), and great egret ( Ardea alba) forage in tidal b rackish marshes, and a breeding colony of 
these large waders occurs approx imately 100 m  to  the north of the landf ill, in the adjacent 
Coyote Creek Lagoon; although the curre nt size of this colony is unknown since it is difficult to 
survey.  Raptors such as the white-tailed kite and northern harrier nest and forage in and around 
these marshes.  A num ber of waterbird species f orage within this habitat and shorebirds such as 
American avocets ( Recurvirostra americana) and wille ts (Catoptrophorus semipalmatus) were  
observed foraging at the edge of the tidal m arsh channels during th e reconnaissance-level  
surveys.  D abbling ducks such  as m allards ( Anas platyrhynchos) and gadwall ( Anas strepera) 
frequently f orage in tidal channels and nest  in higher-elevation m arshes, especially where  
marshes transition to grasslands.   
 
These brackish marshes provide some pickleweed habitat for the federally endangered salt marsh 
harvest mouse (Reithrodontomys raviventris), which is kno wn to occur  to the sou theast of  the 
site.  Other mammals expected in this habitat in clude the California vole, western harvest mouse 
(Reithrodontomys megalotis), house m ouse, and saltm arsh wandering shrew ( Sorex vagrans 
halicoetes).   
 
Gopher snakes, garter snakes (Thamnophis spp.), and Pacific treefrogs (Pseudacris regilla) occur 
in the upper portions of these m arshes.  A num ber of fish species occur in the C oyote Creek 
channel.  Central Ca lifornia Coa st steelhe ad ( Oncorhynchus mykiss) and fall-run Chinook 
salmon (Oncorhynchus tshawytscha) occur in this reach of Coyote Creek during migration to and 
from spawning areas upstream .  Other fish th at may occur in Coyote C reek and South Coyote 
Slough adjacent to the site in clude staghorn sculpin ( Leptocottus armatus), starry flounder 
(Platichthys stellatus), shiner perch ( Cymatogaster aggregata), northern anchovy ( Engraulis 
mordax), and non-native species such as largemouth bass (Micropterus salmoides), green sunfish 
(Lepomis cyanellus), and bluegill (L. macrochirus). 

Aquatic (Landfill Retention Basins) 

Vegetation.  Two retention basins (a storm water retention pond and one com post storm water 
retention po nd) are located centrally  near the southern boun dary of the landfill, and  a second 
compost stormwater retention ba sin is located near the west ern boundary of  the landfill .  
Stormwater runoff from the windr ow areas is conveyed via drai nage swales and ditches to 
adjacent co mpost stormwater retention ponds.   The runoff from the com post runoff retention 
ponds is used to water the com post windrows or for dust control on the com post windrow pads.  
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Stormwater from  the C&D area flows to the m ain stormwater reten tion pond where it is 
discharged to South Coyote Slough.  Runoff from the D-shaped area, Recyclery and greenwaste  
and grinding area is conveyed into  storm drain lines and vegetated swales to the m ain retention 
pond then discharged into Sout h Coyote Slough.  These three basins collect runof f from  the  
landfill, which is probably very lo w in wate r quality.  No wetland vegetation or hydrophytic 
vegetation was observed within these retention basins.  
 
Wildlife.  Due to the small size of these basins and their proximity to intensive disturbance at the 
landfill, few waterbirds other than g ulls, which bathe and ro ost in these basins, are e xpected to 
occur in this habitat in large num bers.  Sm all num bers of shorebirds such as the killdeer 
(Charadrius vociferus), greater y ellowlegs ( Tringa melanoleuca), and black -necked stilt 
(Himantopus mexicanus), and dabbling ducks such as the m allard and gadwall, are likely to 
forage here occasionally when human disturbance levels are low.     

SPECIAL-STATUS SPECIES AND SENSITIVE HABITATS 

Special-status Plant Species 

Reconnaissance-level surveys were conducted on 24 March 2008 for ha bitats capable of 
supporting special-status plant species.  Prior to  the site surveys, inform ation concerning the 
known distribution of threatened, endangered, or other special-status plant species with potential 
to occur in the area was collected from  several sources and  reviewed.  These sources included  
the CDFG’s Natural Diversity Database (CNDDB  2008; Figure 3a) and inform ation available 
through the USFWS, CDFG, and t echnical publications.  The California Native Plant Society’s 
(CNPS’s) Inventory of Rare and Endangered Vascular Plants of California (CNPS 2008) and 
The Jepson Manual (Hickman 1993) supplied information regarding the distribution and habitats 
of vascular plants in the vicinity. 
 
A query of special-status plants in the CN DDB was perf ormed f or the USGS Milpitas  
topographical quadrangle in which the project site occurs, as we ll as the eight quadrangles 
surrounding the project site.  The CNPS inventory was then queried to produce a sim ilar list for 
Santa Clara County.  The specific habitats incl uded in the query were valley and foothill 
grassland and marshes and swamps.  These habitats were selected based on the similarity of their 
constituent species  to  those o ccurring on the project site.  The habitat requ irements of  each  
special-status plan t sp ecies we re the  prin cipal c riteria used  f or inclu sion in the  list of  species  
potentially occurring on the site. 
 
Many of the special-status plant species that occur in Santa Cl ara County are as sociated with 
habitat or soil types that  did not occur on the proj ect site historically, or no longer occur on the  
project site due to th e extensive removal of soil and addition of  fill material.  Such habitats and 
soil types th at are absen t from the project site include serpentine soils,  strongly alkaline soils, 
clay so ils, v ernal pool habitat, and  cism ontane woodland habitat.  Ad ditionally, m any of the 
species identified as potentially occurring in th e area occur at m uch higher elevations than are  
present at the project site.  The only native ha bitat rem aining on the site is outside of any 
potential impact area and occurs at approximately sea level.  Forty-three species as sociated with 
valley and foothill grassland or  marsh and swamp habitats were  analyzed, none of which were 
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identified as potentially occurring in the proj ect vicinity.  CNDDB (2008; Figure 3a) records list 
12 species as occurring within 5 m i (8 km) of the project site:  San Joaquin spearscale ( Atriplex 
joaquiniana), br ittlescale ( Atriplex depressa), Congdon’s tarplant ( Centromadia parryi ssp.  
congdonii), m ost beautiful jewel-flower ( Streptanthus albidus ssp . peramoenus), robust 
spineflower (Chorizanthe robusta var. robusta), Contra Costa goldfields ( Lasthenia conjugens), 
alkali m ilk-vetch ( Astragalus tener var. tener), prostrate navarretia ( Navarretia prostrata), 
Hoover’s button-celery ( Eryngium aristulatum var. hooveri), California seab light ( Suaeda 
californica), Hall’s bu sh m allow ( Malacathamnus hallii), and P oint Reyes  bird’s -beak 
(Cordylanthus maritimus ssp. palustris).  Af ter adding any  of these spe cies that occur within 5 
miles of the project site to the list acquired through CNPS queries, a total of 48 special-status 
species were considered for occurrence on the proj ect site.  All 48 species were rejected from 
consideration due to the degraded  nature of  habita t on th e site, th e lack of  associated nativ e 
species, and/or the absence of specific m icrohabitat variables such as soil type, elevation, or 
hydrology (Appendix A).  Both Congdon’s tarplant  and S an Joaquin spearscale can occur on 
disturbed soils, typically on alka line soils within m oist areas,  and both species are known to 
occur within several miles to the north of the site on Refuge land in Fremont.  Although som e of 
the natural soils on the landf ill site are alkaline in nature (Campbell silty clay loam), these areas 
are now covered in f ill material and actively disturbed/cleared.  Reconnaissance surveys did not 
observe either species on-site.  In addition, it has been our experience that, should these species 
move into an area (through introduced seed present in fill material or through dispersal), without 
suitable alkaline soils in m oist areas, they do n ot persist.  As a result, if  either species were to 
disperse to impact areas  on the site,  they would not become established due to the com bination 
of the lack of native alkaline soils and heavy d isturbance from ongoing landfill activities.  As 
such, no suitable habitat for any of the 48 specia l-status plant species considered for occurrence 
within the project site occurs on-site within the project’s impact areas, and none of these species 
are likely to occur within degraded areas imm ediately adjacent to the pro ject site.  Therefore, no 
further surveys for special-status plant species are required.   

SPECIAL-STATUS WILDLIFE SPECIES 

Surveys were conducted on the project site on 24  March 2008 for habitats  capable of supporting 
special-status wildlife species.  Prior to the site surveys, inform ation concerning the known 
distribution of threatened, endange red, or other special-status wildli fe species with potential to 
occur in the  area was c ollected from multiple sources and reviewed.  The sources  included th e 
CDFG’s Natural Diversity Database (CNDDB 2008;  Figure 3b) and a list of special-status 
species for the Milpitas quadrangle generated through the USFW S website 
(http://www.fws.gov/sacramento/es/spp_lists/auto_list_form.cfm).  CN DDB was q ueried for 
occurrences of special-status wildlife spec ies within the USGS Milpitas topographic 
quadrangleand the eight surroundin g quadrangles.  The specific habitat requirem ents and the 
location of known occurrences of each special-status wildlife species were the p rincipal criteria 
used for inclusion in the list of species potentially occurring on the site (Table 1).   
 
In addition, we review ed the results of pr evious surveys conducted by H. T. Harvey & 
Associates for special-status species in the site  vicinity.  T hese include  California clapper rail 
surveys along South Coyote Slough and Warm Springs Marsh (H. T. Harvey & Associates 1989, 
1990a, 1990b, 2007).  Salt marsh harvest mouse studies were conducted in Warm Springs Marsh,  
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Table 1.  Special-status Wildlife Species, Their Status, and Potential Occurrence on the Newby Island Landfill Project Site. 
NAME *STATUS HABITAT POTENTIAL FOR OCCURRENCE ON SITE 
Federal or State Endangered and Threatened Species
Vernal Pool Tadpole Shrimp 
(Lepidurus packardi) 

FE Vernal pools and swales containing 
clear to highly turbid water. 

No suitable habitat on the project site; no stable pools are 
present and the site is highly disturbed in most places.  
Presumed absent. 

Steelhead (Central California 
Coast Distinct Population Segment 
[DPS]) 
(Oncorhynchus mykiss) 

FT, ST Streams with dense canopy cover that 
provides shade, woody debris, and 
organic matter, and are usually free of 
rooted or aquatic vegetation. 

A steelhead run exists in Coyote Creek, adjacent to project site; 
steelhead may occur in this reach of the creek during migration 
to and from upstream spawning areas. 

Coho Salmon 
(Central California Coast 
Evolutionary Significant Unit 
[ESU]) 
(Oncorhynchus kisutch) 

FE, SE Cool streams that reach the ocean and 
that have shallow partially shaded, 
pools, riffles, and runs.  San Francisco 
Bay tributaries. 

Outside known range (extirpated from South Bay); determined 
to be absent. 

Green Sturgeon 
(Acipenser medirostris) 

`FT Spawn in freshwater tributaries of the 
Sacramento River and river systems 
farther north, forage in riverine, 
estuarine, and marine habitats. 

Apparently very rare anywhere in the South Bay; does not 
spawn in Coyote Creek or other South Bay streams, and 
therefore not expected to occur in the reach of Coyote Creek 
adjacent to the project site. 

California Red-legged Frog 
(Rana aurora draytonii) 

FT, SP, 
CSSC 

Streams, freshwater pools and ponds 
with overhanging vegetation 

No suitable habitat on the project site.  No suitable habitat 
connectivity to known populations.  Presumed absent. 

California Tiger Salamander 
(Ambystoma californiense) 

FT, CSSC Vernal or temporary pools in annual 
grasslands, or open stages of 
woodlands. 

No suitable habitat on the project site.  No suitable habitat 
connectivity to known populations.  Presumed absent. 

American Peregrine Falcon 
(Falco peregrinus anatum) 

SE, SP Forages in many habitats; requires 
cliffs for nesting. 

Occasional forager on site.  Several pairs nest in old raven nests 
on electrical towers in the South Bay, but no such nests were 
observed on towers on the site, and the species does not breed 
on site. 

Western Snowy Plover 
(Charadrius alexandrinus nivosus) 

FT, CSSC Sandy beaches along shorelines, salt 
pans, and salt ponds. 

No suitable nesting or foraging habitat on site.  Marginal 
foraging habitat is present in adjacent tidal channels.  However, 
due to the limited nature of these flats, snowy plovers are not 
expected to forage frequently in these habitats, and no suitable 
nesting habitat is present on or immediately adjacent to the site.  
Known to nest as close as Salt Pond A22, approximately 1.5 mi 
northwest of the site. 
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Table 1.  Special-status Wildlife Species, Their Status, and Potential Occurrence on the Newby Island Landfill Project Site. 
NAME *STATUS HABITAT POTENTIAL FOR OCCURRENCE ON SITE 
California Clapper Rail 
(Rallus longirostris obsoletus) 

FE, SE Tidal salt marsh dominated by 
cordgrass and pickleweed; 
occasionally occurs in brackish 
marshes. 

Suitable foraging and breeding habitat exists in tidal marshes 
and tidal channels adjacent to (and in a few areas barely 
extending onto) the project site.  Surveys in 1990 detected 
clapper rails along upper Coyote Slough and in the Warm 
Springs marshes immediately to the west and south of the 
project site, and incidental observations have verified their 
occasional presence in these areas since 1990.  Not recorded in 
these areas during focused surveys in 1989 or 2006, and 
occurrence/abundance in these brackish marshes may be 
sporadic.  

California Black Rail 
(Laterallus jamaicensis 
coturniculus) 

ST Fresh, saline, and brackish marshes.   Tidal marshes adjacent to (and in a few areas barely extending 
onto) the project site provide only marginal foraging habitat due 
to their limited extent.  This species occurs in the South Bay 
only as a rare migrant and winter visitor, and it is likely absent 
from the project site. 

California Least Tern 
(Sternula antillarum browni) 

FE Nests colonially on sandy beaches, 
alkali flats, salt ponds, and paved 
areas.  Forages in bay, sloughs, and 
tidal channels. 

No suitable habitat on project site.  May occasionally forage in 
adjacent tidal channels, though there are no records of 
occurrence in the immediate site vicinity. 

Bank Swallow 
(Riparia riparia) 

ST Nests colonially on vertical banks near 
streams or other water bodies. 

No suitable breeding habitat on the project site.  May occur as a 
rare migrant.  Presumed absent. 

Salt Marsh Harvest Mouse 
(Reithrodontomys raviventris) 

FE, SE Pickleweed in saline emergent 
wetlands. 

Suitable habitat exists in salt marsh habitats adjacent to (and in 
a few areas barely extending onto) the project and salt marsh 
harvest mice have been captured to the east, south, and 
southeast of the project. 

California Species of Special Concern
Central Valley Fall-Run Chinook 
Salmon ESU 
(Oncorhynchus tshawytscha) 

CSSC Cool rivers and large streams that 
reach the ocean and that have shallow, 
partly shaded pools, riffles, and runs. 

Known to occur in Coyote Creek, although it is unknown 
whether a viable breeding population is present there.  
Individuals occur in this reach of the creek during migration to 
(adults) and from (juveniles) upstream spawning areas. 

Western Pond Turtle 
(Actinemys marmorata) 

CSSC Permanent or nearly permanent water 
in a variety of habitats.  

Rarely occurs in tidal waters.  Likely absent from the site and 
its vicinity. 

Northern Harrier 
(Circus cyaneus) 

CSSC Nests in extensive grassland or tall 
wetland vegetation, forages in a 
variety of open habitats. 

Breeds in tidal marshes adjacent to site and forages on site in 
vegetated portions of the landfill. 
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Table 1.  Special-status Wildlife Species, Their Status, and Potential Occurrence on the Newby Island Landfill Project Site. 
NAME *STATUS HABITAT POTENTIAL FOR OCCURRENCE ON SITE 
Burrowing Owl 
(Athene cunicularia) 

CSSC Nests and roosts in burrows, usually of 
ground squirrels, in grasslands and 
ruderal habitats. 

Known to occur in the site vicinity.  Burrowing Owls may 
forage and possibly breed on the site, although they have not 
been observed there. 

Short-eared Owl 
(Asio flammeus) 

CSSC Requires tall emergent vegetation or 
grasses for mating. 

Possibly a rare forager during the non-breeding season, but not 
expected to breed on or near the site, as this species has not 
been recorded nesting in the South Bay in decades. 

Loggerhead Shrike 
(Lanius ludovicianus) 

CSSC Nests in tall shrubs and dense trees, 
forages in grasslands, marshes, and 
ruderal habitats.   

Known to breed in the site vicinity.  Ornamental trees and 
shrubs provide potential breeding sites, and the species is 
expected to breed and forage on the site in small numbers (i.e., 
up to 2 or 3 pairs). 

Yellow Warbler   
(Dendroica petechia) 

CSSC Nests in riparian habitat, forages in a 
variety of habitats. 

No suitable nesting habitat on site, but forages on site during 
migration. 

San Francisco Common 
Yellowthroat 
(Geothlypis trichas sinuosa) 

CSSC Breeds in fresh and salt marshes and 
riparian habitats around South San 
Francisco Bay where there is thick 
foraging cover; breeds in tall grass, 
tules, and willows. 

Forages and breeds in brackish/salt marshes habitats along 
Coyote Creek and South Coyote Slough adjacent to (and in a 
few areas barely extending onto) the project site. 

Alameda Song Sparrow 
(Melospiza melodia pusillula) 

CSSC Breeds and forages primarily in salt 
marsh habitats in the South San 
Francisco Bay. 

Song Sparrows forage and breed in brackish/salt marshes 
habitats along Coyote Creek and South Coyote Slough adjacent 
to (and in a few areas barely extending onto) the project site.  
Whether these birds are of the race pusillula or the more 
widespread race gouldii is unknown, but pusillula is likely 
represented on-site. 

Bryant’s Savannah Sparrow 
(Passerculus sandwichensis 
alaudinus) 

CSSC Breeds and forages in grasslands and 
high-marsh habitat in the San 
Francisco Bay area and along the 
central and northern California coast. 

Forages, and likely breeds, in high-marsh habitat on and 
adjacent to the site, and possibly in ruderal vegetation on the 
temporarily inactive portions of the landfill. 

Tricolored Blackbird 
(Agelaius tricolor) 

CSSC Breeds near fresh water in dense 
emergent vegetation. 

May occasionally forage on site.  Not expected to breed on site, 
as this species does not typically nest in tidal or brackish 
marshes, and there are no records of breeding in the immediate 
vicinity of the site. 

Pallid Bat 
(Antrozous pallidus) 

CSSC Forages over many habitats; roosts in 
buildings, rocky outcrops and rocky 
crevices in mines and caves. 

Unlikely forager; no roosting habitat on site.  Presumed absent. 
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Table 1.  Special-status Wildlife Species, Their Status, and Potential Occurrence on the Newby Island Landfill Project Site. 
NAME *STATUS HABITAT POTENTIAL FOR OCCURRENCE ON SITE 
Western Red Bat 
(Lasiurus blossevillii) 

CSSC Migratory species that typically breeds 
in old growth riverine habitats such as 
areas in the Central Valley.  Solitary 
and roosts in the foliage of deciduous 
trees in riparian areas and sometimes 
orchards.   

May occasionally forage over site, but unlikely to roost on the 
site due to the absence of suitable roost sites. 

Townsend’s Big-eared Bat 
(Corynorhinus townsendii) 

CSSC Forages in a variety of habitats; roosts 
in open. 

Unlikely forager; no roosting habitat on site.  Presumed absent. 

Saltmarsh Wandering Shrew  
(Sorex vagrans halicoetes) 

CSSC Pickleweed-dominated salt marsh. Potential habitat occurs in the muted tidal salt marsh and 
pickleweed/cattail marsh in adjacent areas.  Distribution poorly 
known, but may occur in these areas. 

San Francisco Dusky Footed 
Woodrat 
(Neotoma fuscipes annectens) 

CSSC Forest habitats with moderate to dense 
understory. 

No suitable habitat on the project site.  Presumed absent. 

State Protected Species  
White-tailed Kite 
(Elanus caeruleus) 

SP Forages in open areas of many 
habitats. 

Forages on site, and likely nests in coyote brush near the site.  
Frequent disturbance limits the probability of nesting on site, 
but nesting could occur. 

 
*LISTING STATUS  
 

FE = Federally listed Endangered 
FT = Federally listed Threatened 
SE = State listed Endangered 
ST = State listed Threatened 
CSSC = California Species of Special Concern 
SP = State Protected Species 

 



 

Coyote Creek Reach 1A, and at the Dixon Landing Road Site (H. T. Harvey & Associates 1990c 
1997, 2000, 2007). 
 
The project site is outside the known range of, or lacks suitable ha bitat for, several special-status 
species that occur elsewhere in the region.  Thes e species include the Ca lifornia red-legged frog 
(Rana draytonii), California tiger sa lamander ( Ambystoma californiense), vernal pool tadpole 
shrimp ( Lepidurus packardi), western pond turtle ( Actinemys marmorata), coho salm on 
(Oncorhynchus kisutch), green sturgeon (Acipenser medirostris), pallid bat (Antrozous pallidus), 
Townsend’s big-eared bat ( Corynorhinus townsendii), and San Francisco dusky footed woodrat 
(Neotoma fuscipes annectens).  Sev eral special-status wildlife species, including the  California 
black rail (Laterallus jamaicensis coturniculus), California least tern (Sterna antillarum browni), 
and western snowy plover ( Charadrius alexandrinus nivosus), may forage near the site, but are 
extremely unlikely to occur on the site itself, an d would not breed close enough to the site to be 
disturbed by the project.   
 
Other special-status species may occur on or immediately adjacent to the project site only as 
uncommon to rare visitors, migrants, or transients, but they are not expected to breed on the site  
or to use the site in large num bers; th ese in clude th e Am erican peregrine falcon ( Falco 
peregrinus anatum), short-eared owl ( Asio flammeus), bank swallow ( Riparia riparia), ye llow 
warbler ( Dendroica petechia), tricolored blackbird ( Agelaius tricolor), and western red bat 
(Lasiurus blossevillii).   
 
More detailed discussion is provided below for those special-statu s species for which suitab le 
breeding habitat is present on or immediately adjacent to the site, including the white-tailed kite, 
northern harrier, California clapper rail, burrowing owl ( Athene cunicularia), loggerhead shrike 
(Lanius ludovicianus), San Francisco common yellowthroat,  Alam eda song sparrow, Bryant’s 
savannah sparrow, salt m arsh harvest m ouse, and salt m arsh wanderi ng shrew.  Detailed 
discussion is also provided for the Central Ca lifornia Coa st stee lhead and fall-run Chinook 
salmon, which occur in Coyote Creek immediately adjacent to the site.  

Federal or State Endangered or Threatened Species 

Steelhead (Oncorhynchus mykiss), Central California Coast Distinct Population Segment 
(DPS).  Federal Listing Status:  Threatened; State Listing Status:  None.  The steelhead is an 
anadromous form of rainbow trout that migrates upstream from the ocean to spawn.  Steelhead in 
the South Bay usually m igrate upstream to sp awning areas from  late Decem ber through early 
April, with the greatest activity  in January through March, when flows are sufficient to allow 
them to reach suitable habitat in far upstream  areas.   Spawning occurs between  December and 
June.  Steelhead eggs rem ain in gravel depressions, known as redds, f or 1.5 to four m onths 
before hatching.  After hatching, y oung steelhead us e the deeper reaches of stream s as rearing 
areas, and will rem ain in freshwate r for one to  four years before m igrating to the ocean.  This  
downstream migration of juveniles generally oc curs between February and May.  Unlike other 
anadromous salmonids, steelhead do  not necess arily d ie after spawning.   Many adults su rvive 
and retu rn to the ocean  after spaw ning, com ing back to s pawn for one or m ore addition al 
seasons.  
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Steelhead are known to occur in several stream  systems in the South San Francisco Bay Area, 
including the Coyote Creek watershed.  Suitable sp awning habitat is not located in or near the 
reach of Coyote Creek near the Newby Island  Landfill, but this species moves through sloughs  
between the bay and spawning stream s (e.g., Coyote Creek/Slough), and steelhead are present in 
the reach of Coyote Creek adjacent to the project site during migration. 
 
California Clapper Rail (Rallus longirostris obsoletus).  Federal Listing Status:  
Endangered; State Listing Status:  Endangered.  The California clappe r ra il is a sec retive 
marsh bird currently endemic to the marshes of San Francisco Bay.  California clapper rails nest 
in salt and brackish m arshes along the edge of the bay, and are m ost abundant in extensive salt 
marshes and brackish marshes dominated by cordgrass (Spartina foliosa), pickleweed, and marsh 
gumplant ( Grindeli stricta), and containing com plex networks  of tidal channels.  Although 
clapper rails are typically found in tidal salt m arshes, they ha ve also been docum ented in 
brackish marshes in the South Bay. 
 
Although habitat on the m ajority of  the Newby Island Land fill is no t suitable for clapper rails  
due to the absence of marsh habitats within the site, there is suitable habitat immediately adjacent 
to (and barely extending up onto) the project site in Coyote Creek and South Coyote Slough.  
Surveys conducted during the 1990 breeding seas on (H. T. Harvey & Associates 1990a) and 
winter season (H. T. Harvey & Associates 1990b) revealed a number of California clapper rails 
occupying salt/brackish transitional m arshes a nd several brackish, al kali bulrush-dom inated 
marshes bordering Coyote Creek and South Coyote Slough.  All these rails were in the broader 
marshes south and west of  the western po rtion of  the landf ill.  In cidental obs ervations of  
California clapper rails in South Coyote Slough by H. T. Harvey & Associates biologists confirm 
the presence of the spe cies in this area, at least occasion ally, during the 1990s.  In contrast,  
focused surveys of these marshes in 1989 and 2006 (H. T. Harvey & Associates 1989, 2007) did 
not detect any clapper rails.  Therefore, although the species uses these marshes, their occurrence 
and abundance m ay fluctuate.  Figure 4 depict s the location of brack ish marsh surrounding the 
landfill that could provide at least marginally suitable habitat for the California clapper rail.  The 
proposed project will not expand into suitable clapper rail habitat. 
 
Salt Marsh Harvest Mouse (Reithrodontomys raviventris).  Federal Listing Status:  
Endangered; State Listing Status:  Endangered, Protected.  The salt m arsh harvest mouse is 
found only in saline wetlands of San Fran cisco Bay and its tributaries.  The  southern subspecies 
R. r. raviventris is restricted to an ar ea from San Mateo County and Alameda County along both 
sides of San Francisco Bay south to Santa Clar a County.  The salt m arsh harvest mouse occurs 
with the closely related, ubiquitous and abundant western harvest m ouse (R. megalotis) at upper 
edges of m arshes and in marginal areas.  Both animals occur in p ickleweed, but the salt m arsh 
harvest mouse replaces the western harvest mouse in denser areas of pickleweed.  Populations of 
R. raviventris hav e declined sub stantially in recent d ecades.  This d ecline is  due prim arily to  
diking and filling of m arshes, subsidence, and changes in salinity brought about by increasing 
volumes of fresh water discharge into the bay. 
 
Although habitat within  the m ajority of the project area is not suitable for salt m arsh harvest 
mice due to the absence of pickle weed and bulrush-dominated marsh, there is suitable habitat in 
areas immediately adjacent to (and barely extending up onto) the project site.  Salt marsh harvest  
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mice have been captured to the east of Coyote Creek and north of Dixon Landing Road, east of 
the landfill, and south east of the landfill (H. T. Harvey & Associates  1990c 1997, 2 000, 2007).  
The proposed project will not expand into suitable salt marsh harvest mouse habitat. 

California Species of Special Concern 

Chinook Salmon (Oncorhynchus tshawytscha), Central Valley Fall Run Evolutionarily 
Significant Unit (ESU).  Federal Listing Status: Candidate; State Listing Status:  Species of 
Special Concern.  Like the steelhead, the Chinook salm on is an anadromous salm onid.  Adults  
of the Central Valley Fall Run ESU m igrate from the ocean to spawning streams in late fall and 
begin spawning in beds of coarse  river gravels between October and December.  Adults die after 
spawning.  After the eggs hatch,  some juvenile salmon migrate downstream to the Bay or ocean 
within a few m onths, while others  may remain in freshwater rear ing areas for up to a year in 
some systems.  Young fish rem ain in the ocean  for several years before return ing to freshwater 
streams and rivers to spawn.  Chi nook salm on generally spawn in cool waters providing 
incubation temperatures no warmer than 55o F.   
 
Chinook salmon did not historically  spawn in stream s flowing into South San F rancisco Bay.  
Since the mid-1980s, however, small numbers of fall-run Chinook salmon, probably strays from 
Central Valley runs, have been found in se veral such stream s, in cluding Coyote Creek, Los 
Gatos Creek, and the Guadalupe River.  Suitable spawning habitat is not lo cated in or near the 
reach of Coyote Creek near the Newby Island  Landfill, but this species moves through sloughs  
between the bay and spawning stream s (e.g., Coyote Creek/Slough), and Chinook salm on are 
present in the reach of Coyote Creek adjacent to the pro ject site durin g migration.  In at least 
some areas, juvenile Chinook m ake heavy use of es tuarine habitats as we ll, and if the species 
spawns successfully in Coyote Creek (which has not been well docum ented), juveniles could 
forage in the reach near the project site.   
 
Northern Harrier (Circus cyaneus).  Federal Listing Status:  None; State Listing Status:  
Species of Special Concern (nesting).  The northern harrier is a raptor commonly found in open 
grasslands, agricultural areas, a nd marshes.  Nests are built on the ground in areas where long 
grasses or m arsh plants provide cover and prot ection.  Harriers hunt fo r a variety of prey, 
including rodents, birds, frogs, reptiles, and insects by flying low and slowly in a traversing 
manner.  Northern h arriers a re con sidered Sp ecies of Special Concern in California only at 
nesting sites.   
 
This species is a common forager over San Francisco Bay marshes and extensive areas of ruderal 
habitat immediately surrounding the bay, particularly during the non-breeding season when 
migrant and wintering birds augm ent the local re sident population.  Harriers are not expected to 
nest on the Newby Isla nd Landfill site s ince the site does not includ e extensive marshes, bu t it 
could breed in marshes immediately adjacent to the site.  Harriers forage on the landfill.   
 
Burrowing Owl (Athene cunicularia).  Federal Listing Status:  None; State Listing Status:  
Species of Special Concern.  The burrowing owl is a sm all, te rrestrial owl of open country.  
These owls prefer annual and pe rennial grasslands, typically with  sparse or nonexistent tree or 
shrub canopies.  In California , burrowing owls are found in clos e association with California 
ground squirrels.  Owls use the abandoned burrows of  ground squirrels for sh elter and nesting.  
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Burrowing owl populations are tho ught to be declining throughout much of their range in the  
United States.  Loss of habitat and cam paigns against the burrowi ng m ammals upon which 
burrowing owls depend for nesting habitat are susp ected causes of this declin e.  The Bay Area 
burrowing owl population is estim ated to have lost  61% of  its nesting co lonies since the late 
1980’s (DeSante and Ruhlen 1995).  The South Ba y region (from  San Mateo on the Peninsula 
and Alameda County on the East Bay) supports the state’s fourth largest discrete population.   
 
No evidence of burrowing owls or California ground squirrels were obser ved on the site during 
the reconnaissance-level surveys conducted for the project.  However, no focused surveys were 
conducted, and the ruderal portions of the project sites would be suitable for burrowing owls if 
ground squirrels are present.  This species is know n to occur in som e numbers in the grasslands 
and ruderal habitats approximately 2 mi south and southeast of th e site, and therefore burrowing 
owls may occur on the site as o ccasional foragers, or as breeders in the r uderal grassy areas that 
have been undisturbed.   
 
Loggerhead Shrike (Lanius ludovicianus).  Federal Listing Status:  None; State Listing 
Status:  Species of Special Concern.  The loggerhead shrike is a predatory songbird that prefers 
open habitats interspersed with shrubs, trees, po les, fences, or other perches from  which it can 
hunt.  Nation-wide, loggerhead sh rike populations have declined significantly over the last 20 
years.  Log gerhead sh rikes are s till fairly co mmon in portions of California, but they have 
disappeared from some parts of the Bay Area in recent decades, even in  areas where no obvious 
habitat degr adation has  occurred.  Nests are built in den sely f oliated shrubs or trees, of ten 
containing thorns, which offer protection from predators and upon which prey items are impaled.   
 
Loggerhead shrikes are known to breed in the Project vicinity, and thus may forage in the ruderal 
habitats on the Newby Island site and they could pot entially nest in orna mental trees on the site  
as well.  At most, 2 or 3 pairs would be expected to breed on the site due to the paucity of trees 
and shrubs. 
 
San Francisco Common Yellowthroat (Geothlypis trichas sinuosa).  Federal Listing Status:  
None; State Listing Status:  Species of Special Concern.  The San Francisco comm on 
yellowthroat inhabits em ergent vegetation an d breeds in fresh and brackish m arshes and 
associated upland areas in the S an Francis co Bay Area.  This subspecies is one of the  
approximately 12 subspecies of common yellowthr oat recognized in North Am erica.  The San 
Francisco comm on yellowthroat breeds from  m id-March through early August and pairs 
frequently raise two clutches per year.  Although little is known regarding the movements of this 
taxon, the wintering areas have been described as  coastal salt m arshes from the San Francisco 
Bay region to San Diego County (Grinnell and Miller 1944).   
 
In the South Bay, this species is a fairly common breeder in such habitats virtually wherever they 
occur, although very sm all patches of m arsh often lack this species.   It occurs in fairly large 
numbers in brackish  marsh habitats along C oyote Creek and  South Coyote Slough adjacen t to,  
and just barely extending onto, the project site. 
 
Alameda Song Sparrow (Melospiza melodia pusillula).  Federal Listing Status:  None; State 
Listing Status:  Species of Special Concern.  The Alam eda song sparrow is one of three 
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subspecies of song sparrow breeding only in salt marsh habitats in the San Francisco Bay area.  
This subspecies is found in m arshes bordering the South San Francisco Bay.  Here it is m ost 
abundant in the taller vegetation found along tidal sloughs, including pickleweed, salt m arsh 
cordgrass and m arsh gum plant, nesting from  early March to m id-August.  Although it is  
occasionally found in bulrushes in brackish m arshes, the Alam eda song sparrow is very 
sedentary and is not known to disperse upstream  into freshwater habitats (Basham and Mewaldt 
1987).  Populations of the Alam eda song sparrow ha ve declined due to the loss of salt m arshes 
around the Bay, although within suitable habitat it is still fairly common. 
 
Song sparrows are fairly common breeders in tidal marsh areas adjacent to (and barely extending 
up onto) the project site.   The location of the interface between populations of the Alameda song 
sparrow and those of the race breed ing in fresh water habitats ( M. m. gouldii) in the vicinity of 
the project area is not well known due to difficult ies in distinguishing individuals of these two 
races in the field.  However, given that some salt marsh plant species are present on and adjacent 
to the site, we have assum ed that some, if not all, of the song sparrows breeding on the project  
site represent pusillula unless they can be examined in the hand. 
 
Bryant’s Savannah Sparrow (Passerculus sandwichensis alaudinus).  Federal Listing 
Status:  None; State Listing Status:  Species of Special Concern.  Bryant’s savannah sparrow 
is one of approximately 17 subspecies of savannah sparrows in North America.  This race breeds 
in high salt m arsh and grassla nd habitats in around San Franci sco Bay and on the central and 
northern California coast.  Although several subs pecies of savannah spa rrow occur within this 
range during the nonbreeding season, Bryant’s is the only race that breeds here.    
 
In the South Bay, Bryant’s savannah sparrow is a fairly common breeder in high-m arsh habitats 
dominated by picklew eed, saltgrass, and other s hort-statured vegetation.  It also breeds in 
grasslands adjacent to salt marshes, and in more upland grasslands in hills surrounding the South 
Bay.  The ruderal grassy areas within the less frequently disturbed portions of the landfill, as well 
as adjacent pickleweed tidal m arshes, provide p otential nesting habitat, and Bryant’s savannah 
sparrows may forage throughout the project site.  However, due to the ongoing landfill 
disturbance, the numbers breeding on the site are likely low.   
 
Salt Marsh Wandering Shrew (Sorex vagrans halicoetes).  Federal Listing Status:  None; 
State Listing Status:  Species of Special Concern.  Form erly more widely distributed in the 
Bay Area, this sm all insectivorous mammal is now confined to salt m arshes of the South Bay.  
Salt m arsh wandering shrews occur m ost often in  m edium-high wet tidal m arsh (6 to 8 feet 
above sea level), with abundant driftwood and othe r debris for cover.  They have also been 
recorded occasionally in diked marsh.  This species is typically found in fairly tall pickleweed, in 
which these shrews build nests .  They breed and give birth during spring, a lthough very little is 
known regarding the natural history of the species.  
 
This subspecies was form erly recorded from  marshes of San Pablo and San Francisco bays in 
Alameda, Contra Costa,  San Francisco, San Ma teo, and S anta Clara counties, but captures i n 
recent decades have been very infrequent any where in th ese areas.  Shrews are occasion ally 
captured during salt m arsh harvest mouse trapping studies , but the difficulty in identifying them 
to species h as precluded a better understanding of the current dist ribution of this s pecies in th e 
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South Bay.  It is unknown whether the salt marsh wandering shrew occurs in marshes adjacent to 
the site, but it could be present in pickleweed-d ominated habitats where salt marsh harvest mice 
occur. 

Fully Protected Species 

White-tailed Kite (Elanus leucurus).  Federal Listing Status:  None; State Listing Status:  
Fully Protected.  W hite-tailed k ites are rap tors that f orage f or sm all rodents and  other pre y, 
primarily in open grassy or scrubby areas, with low ground cover and variable tree growth.  They 
nest in large shrubs or tr ees adjacent to this habita t.  Nests are built near the tops of trees or tall 
shrubs in or adjacen t to  open habitats.  Kites prey prim arily on sm all rodents (es pecially the  
California vole), but also feed on birds, insects,  reptiles, and a mphibians.  Once cons idered very 
rare in California, the white-tailed kite is now fairly common in many areas.   
 
It is un likely that white -tailed k ites nest on th e project site, due to th e paucity of trees and 
frequent disturbance.  However, kites could nest in trees or shrubs (including larger coyote brush 
plants) in adjacen t hab itats, and this species forages on the landfill,  especia lly in the less 
disturbed, vegetated portions of the site. 

Sensitive and Regulated Habitats 

U.S. Army Corps of Engineers Jurisdictional Habitats.  Are as m eeting the regu latory 
definition of  “W aters of  the U.S.” ( jurisdictional wate rs) ar e subje ct to  the jurisdic tion of  th e 
USACE under provisions of Sec tion 404 of the Clean W ater Act (1972) and Section 10 of the 
Rivers and Harbors Act (1899).  These waters m ay include all waters used, or potentially used, 
for interstate commerce, including all waters subject to the ebb and flow of the tide, all interstate 
waters, all other waters (intrastate lakes, rivers, streams, mudflats, sandflats, playa lakes, natural 
ponds, etc.), all impoundments of waters otherwise defined as “Waters of the U.S.,” tributaries of 
waters o therwise defined as “W aters of the U. S.,” the te rritorial seas,  and wetlan ds (te rmed 
Special Aquatic Sites) adjacen t to “Waters of the U.S.” (3 3 CFR, Part 328, Section 328.3).  
Wetlands on non-agricultural lands are identified using the Corps of Engineers Wetlands 
Delineation Manual (Environmental Laboratory 1987). 
 
Construction activities within jurisdictional waters are regulated by the USACE.  The placem ent 
of f ill into such water s m ust com ply with permit require ments of  the USACE.  No USACE 
permit will be effective in the absence of state water quality  certification pursuant to Section 401 
of the Clean Water Act.  The State Water Reso urces Control Board is the state ag ency (together 
with the Re gional W ater Quality C ontrol Boar ds) charg ed with im plementing water qua lity 
certification in California. 
 
Reconnaissance-level field surveys for jurisdic tional waters on the New by Island project site 
were condu cted on 24 March 2008  in acco rdance with USACE regulations and guidelines.  
Topographically low areas supportin g standing water were present in several areas on the site, 
primarily around detention basins and drainageways  that were created to handle runoff from  the 
landfill.  Th e detention basins on-site are m an-made, do not support hy drophytic plant species,  
and are subject to continuous ongoing disturbance as part of the landfill’s norm al operation.  
Such features have generally been considered non-jurisdictional by the USACE in the past due to 
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their m anmade natu re, USACE-authorized fi ll-material holding area , and ongoing use for 
construction and operations.  Nevertheless, confirmation of a wetland delineation by the USACE 
would be necessary to ultim ately define the li mits of the USACE’s jurisdiction under Section 
404 on this site.  Most of the site is su rrounded by wetland areas and Section 10 waters 
(including Coyote Creek); based on the propo sed site plan, these areas w ill not be impacted by  
the proposed landfill expansion.   
 
State Water Resources Control Board Jurisdiction.  The RW QCB is resp onsible f or 
protecting surface, grou nd, and coastal waters w ithin its boundaries, p ursuant to the Porter-
Cologne Water Quality Control A ct of the California Water Code.  The RW QCB has both 
federal and state jurisdiction unde r Section 401 of the Clean W ater Act, for activities that could 
result in a discharg e of dredged or fill m aterial to a water body.  Federal authority is exercised 
whenever a proposed project requires a Clean Water Act Section 404 permit from the USACE in 
the form  of a Section 401 W ater Quality Certification.  State au thority is ex ercised when a 
proposed project is not s ubject to federal authority, in the fo rm of a Notice of Coverage, W aiver 
of W aste Discharge Requirem ents.  Many wetla nds f all in to RW QCB jurisd iction, includ ing 
some wetlands that are not subject to USACE jurisdiction.  RWQCB jurisdiction of other waters, 
such as streams and lakes, extends below the ordinary high water mark. 
 
The RWQCB has no formal technical manual or expanded regulations to help in identifying their 
jurisdiction.  The only guidan ce can be found in Porter-C ologne W ater Quality Control Act, 
Chapter 2 (Definitions), which states “‘W aters of the State’ m eans any surface water or ground 
water, including saline waters, within the boundaries of the state.” 
 
On the Newby Island Landf ill pro ject site, all pot ential U SACE jurisdictional ar eas ar e also  
potential Waters of the State.  The water detention basins on-site were most likely constructed in 
filled areas specifically under th e permit requirements of the RW QCB to collect su rface runoff 
and are therefore not considered to be Waters of the State. 
 
California Department of Fish and Game Jurisdictional Habitats.  The CDFG potentia lly 
extends the def inition of  stream to include “ intermittent and ephemeral streams, rivers, creeks, 
dry washes, sloughs, blue-line stream s (USGS), and watercourses with subsurface flows.  
Canals, aqueducts, irrigation ditches, and ot her m eans of water conveyance can also be 
considered stream s if they s upport aquatic life, riparian vege tation, or stream -dependent 
terrestrial wildlife” (CDFG 1994).  Such areas on the site were determ ined using m ethodology 
described in A Field Guide to Lake and Streambed Alteration Agreements, Sections 1600-1607 
(CDFG 1994). 
 
Activities th at result in the d iversion or obs truction of the natural flow  of a stream , or which 
substantially change its  bed, channel or ban k, or which utilize a ny m aterials (includ ing 
vegetation) from the stream bed, may require th at th e pro ject app licant ente r in to a Stre ambed 
Alteration Agreement with the CDFG. 
 
Reconnaissance-level field surveys were also c onducted within the lan dfill project area.  Based 
on past experience working with CDFG representati ves in similar habitats to those encountered 
on site, it is our deter mination that there a re no channels, drainages, or waterways on or  
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immediately adjacent to  the project site th at the CDFG would claim  under the Fish  and Game 
Code.  
 
Ordinance and Landmark Trees.  The City of San Jose rec ognizes substantial econom ic, 
environmental and  aes thetic im portance of  the  trees and plantings within the community and 
protects ordinance sized trees.  “Ord inance Sized Tree” means any live or dead woody perennial 
plant having a main stem or trunk fifty-six inches or more in circumference (18 inches diameter) 
at a height measured twenty four inches above natural grade slope (SJMC 13.32.20.I). 
 
Development projects should include the preserva tion of ordinance-size d and other significant 
trees.  Any adverse affect on the health and lon gevity of native oaks, or ordinance-sized or other 
significant trees, should be avoided through appropriate design m easures and construction 
practices.  When tree preserv ation is not feasib le, the project should include appropriate tree 
replacement.   
 
Some of the ornam ental trees on the site (e.g., Monterey pines) appear to be  of ordinance size, 
although no tree survey was performed as part of this study.   
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IMPACTS AND MITIGATION MEASURES 

SIGNIFICANCE CRITERIA 

The proposed project m ay have effects on the bi ological resources of th e project site.  The 
California Environmental Quality Act (CEQA) and the CE QA Guidelines provide guidance in 
evaluating p roject impacts and  determining whic h impacts will be  sign ificant.  CEQA def ines 
“significant effect on the environm ent” as “a  substantial adverse change in the physical 
conditions which exist in the ar ea affected by the proposed projec t.”  Under CEQA Guidelines  
section 15065 and Appendix G, a pr oject’s effects on  biotic resources may be significant when 
the project would: 
 

• “have the p otential to d egrade the quality of  the environ ment, substantia lly red uce the 
habitat of a fish or wildlife species, cause a fish or wildlife population to drop below self-
sustaining levels, threaten to elim inate a pl ant or anim al community, red uce the num ber 
or restrict the range of a rare or endange red plant or anim al or eli minate im portant 
examples of the major periods of California history or prehistory” 

• “have a substantial adverse effect, either directly or through habitat modifications, on any 
species identified as a c andidate, sensitive, or s pecial status species in local or reg ional 
plans, policies, or regulations, or by the Calif ornia Department of Fish and Ga me or U.S. 
Fish and Wildlife Service” 

•  “have a su bstantial ad verse effect on any ri parian habitat or other sensitive natural 
community (e.g., oak woodland) identified in local or regional plans, policies, regulations 
or by the California Department of Fish and Game or U.S. Fish and Wildlife Service” 

• “have a sub stantial adverse effect on  federally protected wetlands as defined by Section 
404 of the Clean Water Act” 

• “interfere substantially with the m ovement of any native resi dent or m igratory fish or 
wildlife spe cies or with  established  native re sident or m igratory w ildlife corridors, or  
impede the use of native wildlife nursery sites” 

• “conflict with any local polic ies or ordinances protecting bi ological resources, such as a 
tree preservation policy or ordinance” 

• “conflict with the provisions of an adopt ed Habitat Conservation Plan, Natural 
Community Conservation Plan, or other appr oved local, regional,  or state habitat 
conservation plan” 

REGULATORY SETTING 

Biological resources are regulated by the following: 
 
Federal Endangered Species Act .  T he federal Endangered S pecies Act (FESA) protects lis ted 
wildlife species from harm or “take ” which is b roadly defined as to harass, harm , pursue, hunt, 
shoot, wound, kill, trap, capture, collect, or attemp t to engage in any such conduct.  Take can 
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also include habitat modification or degradation that directly results in death or injury to a listed  
wildlife species.  An ac tivity can b e def ined as  “take” eve n if  it is un intentional or accidental.  
Listed plant species are provided less protection than listed wildlife species.  Listed plant species 
are legally protected from  take under FESA if they occur on federal lands or if the project 
requires a federal action, such as a Section 404 fill permit. 
 
The USFWS has jurisdiction over federally listed threatened a nd endangered species under the 
FESA.  The  USFWS also m aintains lists of proposed and candidate species.  Species on these 
lists are not legally protected under the FESA, but may become listed in the near future and are 
often included in their review of a project. 
 
California Endangered Species Act.  The California Endangered Sp ecies Act (CESA)  prohibits  
the take of any plant or animal listed or proposed for listing as  rare (plants only), threatened, or 
endangered.  In acco rdance with the CESA, CD FG has jurisd iction over state-listed species  
(California Fish and Gam e Code 2070).  Additionally, th e CDFG maintains  lists of  “species of 
special concern” that are defined as species th at appear to be vulnerable to extinction because of 
declining populations, limited ranges, and/or continuing threats. 
 
California Environm ental Qua lity Act .  Section 15380(b) of the C alifornia Environm ental 
Quality Act (CEQA) Guidelines p rovides that a species  not listed  on the f ederal or state lists of 
protected species m ay be considered rare or en dangered if the species can be shown to m eet 
certain specified criteria.  Thes e criteria have been m odeled af ter the d efinitions in  FESA and 
CESA and the section of the Ca lifornia Fish and Gam e Code d ealing with rare or endangered 
plants or animals.  This section was included in the guidelines primarily to deal with situations in 
which a public ag ency is reviewing a project that m ay have a signi ficant effect on a species that 
has not yet been listed by either the USFWS or CDFG. 
 
Clean W ater Act .  Under Section 404 of the Clean W ater Act, the Corps is  responsible for 
regulating the discharge of fill material into waters of the United States.  Waters of the U.S. and 
their lateral limits are defined in  33 CFR Part 328.3 (a) and include  streams that are tributary to 
navigable waters  and th eir ad jacent wetlands.  We tlands that are not adjacen t to waters of th e 
U.S. are termed “isolated wetlands” and, depending on the circumstances, may also be subject to 
Corps jurisdiction. 
 
California Water Quality Program s.  Pursuant to Section 401 of the federal Clean Water Act, 
projects th at are regulated by th e Corps m ust obtain water quality certification from  the  
RWQCB.  This certifica tion ensures that the project will u phold state water quality standards.  
The RWQCB may impose mitigation requirements even if the Corps does not. 
 
Federal Migratory Bird Treaty Act.  The Federal Migratory Bird Treaty Act (16 U.S.C. Sec. 703) 
prohibits killing, possessing, or trad ing in migratory birds except in accordance with regulations 
prescribed by the Secretary of the Interior.  This act encompasses whole birds, parts of birds, and 
bird nests and eggs.  Most native bird species in the project area are covered by this Act. 
 
California F ish and Gam e Code .  The California Fish and Ga me Code includes regulations 
governing the use of, or impacts to, many of the state’s fish, wildlife, and sensitive habitats.  The 
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CDFG exerts jurisdictio n over th e bed and banks  of rivers, lakes,  an d stream s according  to  
provisions of §§1601- 1603 of the CDFG Code.  The CDFG Co de requires a Stream bed 
Alteration Agreem ent f or the f ill or r emoval of  m aterial within the bed and banks of a  
watercourse or waterbody and for the removal of riparian vegetation. 
 
Certain sections of the CDFG Co de describe regulations pertaini ng to certain wild life spec ies.  
For example, CDFG Code §§3503, 2513, and 3800 (and ot her sections and subsections) protects 
native birds, including their nests and eggs, from a ll forms of take.  Disturbance that causes nest 
abandonment and/or loss of reproductive effort is  considered “take” by the CDFG.  Raptors (i.e., 
eagles, hawks, and owls) and their nests are specifically protected in  California under CDFG 
Code §3503.5.  Section 3503.5 states that  it is “unlawful to take, posse ss, or destroy any birds in 
the order Falconiformes or Strigiformes (birds of prey) or to take, possess, or destroy the nest or  
eggs of any  such bird except as o therwise pr ovided by this code or any regulation adopted 
pursuant thereto.”  CDFG Code §4150 protects non-game mammals, and other sections of the 
Code protect other taxa. 
 
Magnuson-Stevens Fishery Conservation and Management Act.  The Magnuson-Stevens Fishery 
Conservation and Managem ent Ac t governs all fi shery m anagement activ ities that occur in 
federal waters within the United States 200 nau tical m ile lim it.  The Act establishes eight 
Regional Fishery Managem ent Councils responsibl e for the preparation of fishery m anagement 
plans to achieve the optim um yield from  U.S. fi sheries in their regions .  These councils, with 
assistance from the National Mar ine Fisheries Service (NMFS), establish Essential Fish Habita t 
(EFH) in fishery management plans for all managed species.  Federal agencies that fund, perm it, 
or im plement ac tivities tha t m ay adverse ly af fect EFH a re required to  consult with NMFS 
regarding potential adv erse effects of their actions on EFH, and respond in writing  to NMFS’ 
recommendations. 
 
Porter-Cologne Water Quality Con trol Act.  The RW QCB is responsibl e for protecting surface, 
ground, and coastal waters with in its boundaries , pursuant to the Porter-Cologne Water Quality 
Control Act of the California W ater Code.  Th e RWQCB has both federal and state jurisdiction 
under Section 401 of the Clean W ater Act, for ac tivities that could result in a discharge of 
dredged or fill m aterial to a water body.  Federal au thority is exercised whenever a proposed 
project requires a Clean Water Act Section 404 permit from the USACE in the form of a Section 
401 W ater Quality Certification.  State autho rity is exercised when a  proposed project is not 
subject to f ederal authority, in the f orm of  a Notice of Coverage, W aiver of W aste Discharge 
Requirements.  Many wetlands fall into RW QCB jurisdiction, including som e wetlands and 
waters that are not subject to USACE jurisdiction.  RWQCB jurisdiction of other waters, such as 
streams and lakes, extends to all areas below the ordinary high water mark. 
 
The California Native Plant Society (CNPS), a non-governmental conservation organization, has 
developed lists of plant species of  concern in C alifornia.  Vascular plants included on these lists 
are defined as follows: 
 

List 1A Plants considered extinct. 

List 1B Plants rare, threatened, or endangered in California and elsewhere. 

List 2 Plants rare, threatened, or endangered in California but more common elsewhere. 
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List 3 Plants about which more information is needed - review list. 

List 4 Plants of limited distribution-watch list. 
 
Although the CNPS is not a regulatory agency and plants on these lists have no formal regulatory 
protection, plants appear ing on List 1B or L ist 2 are,  in  general,  cons idered to m eet CEQA’s 
Section 15380 criteria and adverse effects to these species may be considered significant. 

KEY ASSUMPTIONS 

The following i mpact analysis is based on the draft project descriptio n provided by David J. 
Powers & Associates and plans from HM H En gineers dated 5 September 2007.  This im pact 
analysis assumes: 
 

1) Best Managem ent Practices (e.g., the use of construction fencing, si lt fence, and other 
erosion and sediment controls around the borrow areas and the landfill) will be employed 
during construction to avoid the inadvertent placement or tran slocation of sedim ent into 
the wetlands surrounding the landfill area.  All such BMPs will be inspected at leas t once 
per week, and after significant rain events, to ensure that they are functioning properly. 

2) The existing Spill Prevention Control and C ountermeasure Plan and Hazardous Materials 
Management Plan will continue to be im plemented and  will provide adequate spill 
prevention and response plans in areas of new or modified activity, such as the D-shaped 
area. 

3) No impacts will occur to the wetlan d habitats o utside of, and surround ing, the exis ting 
footprint of  the landf ill’s im pact ar eas (i. e., the  m uted tida l salt m arsh within wetland 
areas adjacent to the lan dfill and pic kleweed/cattail wetland within the a reas adjacent to 
Coyote Creek). 

4) The C & D area and any other new activities that generate loud noises and vibration 
substantially greater than existing levels (as determined by a qualif ied biologist) will not 
be located within 700 ft of California clappe r rail nesting habitat in Coyote Creek, South 
Coyote Slough, or associated tidal marsh habitats to the south, west, and north portions of 
the Newby Island site (see Figure 4). 

5) Ongoing landfill activities involve frequent use of heavy eq uipment, considerable noise 
(including noise from  e quipment moving a nd hauling waste), som e gr ound vibrations, 
and movement of landfill personnel in close pr oximity to the m arsh and aquatic habitats  
surrounding the landfill.   Occasionally, there is  a steady stream of vehicles entering and 
exiting the site.  The intensity and locati ons of activities invol ving such disturbance 
change to some extent from year to year under existing cond itions, and thus virtually  the 
entire landfill is subject to at least som e such disturbance under existing conditions.  
Thus, in light of assumption #4 above, it is assum ed that th e use of heavy equipm ent, 
noise, ground vibrations , and m ovement of  landf ill personnel in c lose proximity to the  
sensitive habitats surrounding the landfill will not increase substantially as a result of  the 
project.  It is  also  as sumed that only p ermitted ac tivities described in the project 
description will occur on the landf ill and new activities requiring additional permits will 
require additional environmental review.   
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6) The stormwater retention pond that is located along the southern boundary of the site will 
be replaced with two new retention ponds on non- sensitive habitat to the east and west of 
its current location.   

7) No hazardous m aterials will be sto red within 100 feet of any waterb ody or wetland 
located outs ide th e lan dfill’s per imeter be rm.  Best Ma nagement Practices  (B MPs) 
concerning the use, sto rage, and transport of any hazardou s or toxic m aterials will be 
strictly followed during construction and landf ill opera tion to preven t contamination of 
Coyote Creek, South Coyote Slough, and other off-site wetland habitats.   

8) Leachate, condensate, or other wastewaters piped to the San José/Santa Clara Water 
Pollution Control Plant will be transported through existing pipelines. 

 
9) With approval of the expansi on, the landfill will no t be accepting m ore waste per year 

than it currently does, o n average, but it will be able to accept the cu rrent levels of waste  
for a longer period than would be possible without the project. 

 
10)  Any of the facilities or operations m ay implement operational or physical changes 

necessary to reduce greenhouse gas em issions, or to comply with existing and new 
regulations, as long as thes e changes have no greater or  substantially different 
environmental im pacts than the project elem ents addressed above and are subject to 
approval by the Director of Planning, Building, and Code Enforcement. 

IMPACTS FOUND TO BE LESS THAN SIGNIFICANT 

Disturbance of Ruderal and Developed Habitats 

The fill material present in develope d and ruderal areas of  the landf ill (the majority of the site) 
supports an assem blage of prim arily non-native plant species.  No special-status plant species 
were found in this area, nor are any expected to o ccur in this habitat.  Its biological value is 
limited due to the frequent and ongoing disturban ce of this  area and th e lack of wetland s or 
pools.  The much higher-quality, naturally occu rring wetlands surrounding the project site are 
not manipulated and offer contiguou s, natural habitat for plant and wildlife use.  Disturbance of 
the developed and ruderal habitat as a result of borrow and landf ill activities will r esult in the  
displacement of some relatively com mon wildlife species and will resu lt in a tem porary loss of 
habitat for these species .  However, ruderal and  developed habitat will continue to be available  
on the site during the p roject’s ong oing landf illing operatio ns, since ne w landf illing activities 
will occur in a pha sed manner (i.e., focusing on only a f raction of the landfill at any given time 
rather than being dis tributed throughout the entir e site).  In addition, th e project will not cau se 
the perm anent loss of  ruderal ha bitat, as th e landf ill will eventu ally be rev egetated when 
landfilling activities cease.  For  most species the project area represents a very small fraction of 
such habitat available regionall y, and the phased, tem porary loss of such habitat thus will not 
result in significant im pacts to bi ological resources (though see Potential Impacts to Individual 
Burrowing Owls and Their Burrows below). 
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Disturbance to Aquatic Habitat within the Retention Basins and Adjacent Aquatic Habitat 

The retention basins are m an-made and were co nstructed to contain an y sediment or pollution 
draining from the landfill to prevent it from  directly en tering the surrounding slo ugh, Coyote 
Creek, and the associated wetlands (and ultim ately San Francisco Bay).  Ongoing disturbance of 
these basins occurs as a result of existing landf ill activities.  These basi ns provide limited, low-
quality habitat for wildlife, and much higher-qua lity aquatic habitat is regionally abundant.  
Therefore, impacts to these retention basins  (e.g., by filling or sedim entation during landfill 
expansion or moving either of these basins to non-sensitive habitat elsewhere within the landfill) 
and the wildlife species that use them are considered less than significant.   
 
Runoff from the landfill and Recy clery currently leaves (and will continue to leav e) the site in 
several ways.  The northern portions of the landfill have been graded to direct surface stormwater 
flow to drainage swales and ditches that ev entually f low to the  a djacent Co yote Creek.  
Stormwater runoff from the southern compost windrow area is conveyed via drainage swales and 
ditches to the adjacent compost runoff retention pond located east of the windrows.  Runoff from 
the western com post windrows is collected in th e western com post stormwater retention pond.  
The runoff from the compost runoff retention ponds is used to water the compost wind-rows, for 
dust control, or transf erred to the storm water retention pond located southw est of the 
maintenance shops where it is pumped to S outh Coyote Slough south and west of the site.  
Runoff from the C&D area flows to the main stormwater retention pond where it is pumped into 
South Coyote Slough.  Storm water runoff from th e working face of the l andfill (called “contact 
water”) is c ollected sep arately via drainag e sw ales and ditches and pumped into the leachate 
holding tanks.  The leachate is loaded on trucks and disposed of  at the WPCP.  Runoff from  the 
D-shaped ar ea of  the landf ill is con veyed into storm  drains where it f lows to Coyote Creek.  
Runoff from the Recyclery and greenwaste and gri nding area is conveyed into storm  drain lines 
to the upper retention pond then discharged into South Coyote Slough. 
 
The basins and ponds currently present on the site will be relocated to areas near their current 
locations; the new basins will be  constructed in areas that are currently heavily disturbed by the 
landfill (i.e., they will not be relocated to sensitive habitat areas).  The project is not expected to 
result in an increase in the a mount of runoff that leaves the landfill an d enters sen sitive areas  
(e.g., Coyote Creek and South Coyote Slough), nor is it expected to result in  reduced quality of 
water leaving the landfill.  Ther efore, relative to the existing ba seline condition, the project will 
not result in substantia l degradation of water qu ality off-site.  Continued im plementation of the 
existing Spill Prevention Control and Countermeasure Plan and Hazardous Materials 
Management Plan, and im plementation of BMPs and the presence of berm s surrounding the 
Newby Island Landfill site, will prevent contam ination of Coyote Creek , South Coyote Slough, 
and other wetland habitats beyond any baseline water quality impacts that currently occur.  Thus, 
impacts of the pro ject on these aquatic and  wetl and habitats, including Essential F ish Habitat, 
and on aquatic species such as the Central California Coast steelhead and Central Valley fall-run 
Chinook salmon, are less than significant.   

Impacts to Foraging Special-Status Species 

A number of special-status wildlife species occur on the Newby Island Landf ill site only as rare 
visitors, migrants, or transients, or forage in relatively low numbers on the site while breeding in 
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nearby areas.  These species, which are not expect ed to breed on or immediately ad jacent to the 
site, inc lude the ye llow warble r, Am erican per egrine falcon, golden eagle, short-eared owl, 
tricolored blackbird, west ern red bat, and hoary bat.  The pr oject will have no effect on the 
breeding su ccess of  the se species.  New activitie s at th e landf ill m ay result in a  very sm all 
reduction of foraging habitat availa ble to these species regionally.  However, the site rep resents 
only a small fraction of potential foraging habitat for these species  regionally, and these species 
occur on th e site inf requently and/or in sm all numbers, so that the project has the potential to 
affect only a small fraction of these species’ regional populations.  Furthermore, foraging habitat 
for these species will continue to be available on the site during the project’s ongoing landfilling 
operations, since new landfilling activities will occur in a phased manner (i.e., focusing on only a 
fraction of the landfill at any given tim e rather than being distributed throughout the entire site).  
Also, the pr oject will n ot cause th e permanent loss of foraging habitat for these species, as the  
landfill will eventually be revegetated when landfilling activities cease.  Therefore, the project is 
expected to have a less than significant im pact on these species that may occasionally occur, but 
not breed, on the site.   

Indirect Disturbance Impacts to Colonial Nesting Waterbirds 

A breeding colony of black-crowned night-herons, snowy egrets, and great egrets has previously 
been recorded along C oyote Creek  in the Don Edwards San Francisco Bay National W ildlife 
Refuge, approximately 100 m  to the north of Ne wby Island Landfill (Kelly et al.  2006).  Peak 
numbers of nesting birds occurred in 2000, with ove r 100 snowy egret nests recorded that year.  
No nests were recorded in 2003, and no surveys ha ve been conducted since that tim e, so it is 
unknown whether the colony is still active (thou gh because it is very d ifficult to see and survey,  
it may still be active).  Project-related activities close to the marsh that surrounds the landfill will 
include filling of existing stormwater basins, excavation of new basins, dumping and covering of 
refuse, and other activities that , on sites less exposed to conti nuous disturbance than the project 
site, could potentially disturb ne sting waterbirds to the point of  causing abandonment of nests or 
colonies.  However, the waterbird colony al ong Coyote Creek was esta blished under conditions 
that in cluded ongoing landfilling activ ities, which i nvolve frequent u se of heavy equipm ent, 
considerable noise, som e ground vibrations,  a nd m ovement of landfill perso nnel in clo se 
proximity to the surrounding m arsh, suggesting that the birds are tolerant of existing levels and 
types of disturbance.  In addition, new activit ies generating noise and vibration substantially 
greater than existing levels will  not occur within 700 ft of the higher-quality marsh habitat along 
Coyote Creek to the north of the project (see Key Assumptions above).  As a  result, any 
disturbance of nesting waders in m arshes adjacen t to the  projec t site  will not ex ceed base line 
levels in term s of the type and m agnitude of th e impacts that may occur in any giv en year, and  
we do not expect the project to cause the abandonm ent of the rooke ry site, if it is  still active, 
since disturbance associated with the project will not be substantially greater than baseline levels.   
 
Because the landfill would operate longer due to  increased capacity, th e project would expose 
nesting waterbirds to current baseline levels of  disturbance for a longer period than would occur 
without project approval.  However, the heronry along Coyote Slough adjacent to the landfill has 
not been observed to be active every year, and it is not unusual for small heronries such as this to 
occur in a given area in som e years but not othe rs (Kelly et al. 2006).   The birds will either 
continue to nest in the adjacen t m arsh, or they  will nest in other loca tions in the  Bay Area.  
Therefore, the extended duration of landfill activ ities resulting from the proposed project would 
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not affect regional populations of these waders, and the project’s impacts to these species will be 
less than significant.   

Indirect Disturbance Impacts to Special-status Marsh-nesting Birds 

Special-status bird  species, in cluding the white-tailed kite, northern harrier, San Francisco 
common yellowthroat, and Alameda song sparrow, are expected to breed in marsh or marsh-edge 
habitats and other areas adjacent to the Newby I sland Landfill site.  The projec t will not directly 
impact any marsh or marsh-edge habitat in which these species may breed.  Currently, the active 
solid waste disposal area and the  C & D portion s of the landfill are located near the centr al and 
the southwestern portions of the project site, respectively.  Any i ndividuals of these species that 
currently occur in the m arshes surrounding the project site m ust be habituated to ongoing 
landfilling activities, which involve  frequent use of heavy e quipment, considerable noise, som e 
ground vibration, and move ment of landfill pers onnel in  close proxim ity to the surroundin g 
marsh, to some extent.  However, current landfi ll activities could potentially be impacting these 
species in several ways.  If m arsh-nesting bird s avoid otherwise suitabl e habita t close to the  
landfill due to aversion to no ise, move ment of heavy equipm ent, nuisance species abatem ent 
measures, and other activities, then  current activ ities are inhibiting the occupation of suitable 
habitat.  If  individu als occur in m arshes im mediately adjacen t to the landfill, then sudden 
changes in the type or intensity of a ctivity at a given site close to the marsh could disturb these 
birds, possibly forcing them into more m arginal habitat, flushing them  and subjecting them  to 
greater risk of predation, or possibly even causing birds to abandon nests.  Activities proposed by 
the project, including relocating the landfill m aintenance shop, fueling station, and leachate 
management system to the D-shaped area, relo cation of stormwater de tention ponds, or m oving 
the C & D to an area closer to the tidal marsh, will result in grading, use of heavy equipment, and 
movement of project personnel in close proxim ity to the m arshes that surround the project site.  
Such activities have the potential to impact marsh-nesting birds in the same ways and to the same 
extent as current landfill activities.  At most, 1-2 pairs each of northern harriers and white-tailed 
kites and 4-8 pairs each of commo n yellowthroats and song sparro ws are expected to b reed in 
marsh areas directly adjacen t to the D-shaped area, the location of the proposed  sedim ent 
detention basin in the w estern part of the site, or other area s where activities at the la ndfill will 
change near marsh habitats.  Becaus e new activi ties generating noise and vibration substantially 
greater than existing levels wi ll not occur within 700 ft of potential Ca lifornia clapper rail 
breeding habitat along Coyote Creek or South Coyote Slough to the south, west, and north of the 
project (see Key Assumptions above), indirect disturbance of m arshes associated with the project 
will not be substantially greater than baseline levels in ter ms of  the ty pe and m agnitude of  the 
impacts that may occur in any given year.   
 
Because the proposed p roject will perm it the la ndfill to  o perate for an indeterm inate long er 
period due to increased capacit y, the project would expose m arsh-nesting birds such as the 
Alameda song sparrow and San Francisco common ye llowthroat to current baseline levels of  
disturbance for a longer period than would occu r without project appr oval.  The extended 
duration of landfill activities resulting from the project would im pact the sam e areas of  habitat 
used by these species  that are cu rrently b eing impacted b y landf ill a ctivities; th erefore, the  
extended duration of landfill activities will not result in impacts to new areas.  Nesting habitat for 
these species is fairly widespread in the South Bay; for example, both the Alameda song sparrow 
and San Francisco common yellowthroat are very common in the brackish marshes along Coyote 
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Slough and other brackish and saltm arshes in  the South Bay, and San Francisco common 
yellowthroats also breed in numbers along the lower Coyote Creek floodplain upstream from the 
site (in addition to numerous other areas throug hout the South Bay).  As a result, only a very 
small proportion of the regional populations of  these species could be indirectly impacted by 
project d isturbance, even if the pro ject subjects these bird s to landf ill-related dis turbance for a  
longer duration.  Therefore, the extended du ration of landfill activitie s resultin g from  the 
proposed project would result in less than signif icant indirect im pacts to special-status m arsh-
nesting birds (other than the California clapper rail).      

Impacts to Nesting Loggerhead Shrikes and Bryant’s Savannah Sparrows 

Loggerhead shrikes are known to breed in the vi cinity of Newby Island, and they forage, and 
likely breed, in various lo cations o n the p roject site its elf.  Bryant’s savannah sparrows m ay 
forage, and possibly breed, on ruderal/grassy areas of the project site and in adjacent pickleweed-
dominated m arshes.  Any individu als of thes e species that curr ently occur on the project site 
must be habituated to ongoing lan dfilling activ ities, which involve f requent u se of heavy 
equipment, considerable noise, som e ground vibr ation, and  movement of landfill p ersonnel, to  
some extent.  However, current landfill activities could potentially be impacting these species by 
inhibiting occupation of suitable habitat due to dist urbance.  Also, sudden changes in the type or 
intensity of  activ ity a t a given site  close to nesting areas could distur b these birds, possibly 
forcing them into m ore marginal habita t, f lushing them and subjecting them  to greater risk of 
predation, or possibly even causing birds to aba ndon nests.  A change in solid waste disposal 
activities, including operating in areas that have previously been allowed to vegetate, could result 
in the disp lacement of nesting a nd foraging birds and the loss of ac tive nests of these species.   
Activities p roposed by the project, including re locating the landfill m aintenance sh op, fueling 
station, and  leachate m anagement system  to th e D-shaped area, relocation of storm water 
detention ponds, or m oving the C & D area to a new location, could im pact loggerhead shrikes 
and Bryant’s savannah sparrows in the sam e ways  and to the sam e extent as cur rent landf ill 
activities.  Because new activ ities generating  noise and vibrati on su bstantially greater than  
existing levels will not occur with in 700 ft of potential California clapper rail breeding habitat in 
marshes surrounding the site (see Key Assumptions above), shrikes nesting in shrubs adjacent to 
these m arshes and sava nnah sparro ws nesting within th ese m arshes will no t be s ubjected to  
substantially greater disturbance in term s of the type and m agnitude of the im pacts that m ay 
occur in any given year.   
 
The extend ed dura tion of  landf ill a ctivities res ulting f rom the p roject would im pact the s ame 
areas of habitat potentia lly used by nesting loggerhead shrike s and Bryant’s savannah sparrows 
that are currently being impacted by landfill activities, as described in Impact BIO-7, because the 
extended duration of landfill activities will not e ncroach into new are as where ac tivities are not 
currently occurring and,  so, will not result in im pacts to new areas.  Although the open habitats 
on the m ajority of  the projec t s ite provide suitable f oraging habitat f or the se spe cies, ne sting 
habitat for Bryant’s savannah sparrows is know n to be limited to vegetated areas on the landfill 
(rather than areas  actively in us e for landfill or resource recovery purposes) , and nesting habitat 
for loggerhead shrikes is known to be limited to areas with trees and shrubs around the perimeter 
of the landf ill and in lan dscaped areas near the landfill’s buildings.  As a resu lt, nesting habitat 
for these two species on the project site is limited, and would continue to be sim ilarly limited as 
landfill us e continue s, s o that only a f ew pairs of  these species would  nest on the  site, as is  
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currently th e case.  Ne sting hab itat f or thes e species is much m ore widespread  regionally : 
Bryant’s savannah sparrows nest in high-m arsh, ruderal, and grassland habitats in a num ber of 
bayside locations, and more locally in upland grasslands in the South Bay, while loggerhead 
shrikes nest even m ore widely in ruderal and gr assland habitats in the region.  As a  result, the 
project site supports only a very  small proportion of the regionall y available habitat for, and a 
very sm all proportion of the regional populations of, nesting loggerhead shrikes and Bryant’s 
savannah sparrows.  Therefore, on ly a very small proportion of re gionally available habitat for, 
and a sm all proportion of regional populations of, nesting loggerhead shrikes and Bryant’s 
savannah sparrows are being im pacted and w ould be im pacted by both current and extended 
landfill activities.  
 
Furthermore, existing habitat for these species will continue to be available on the site during the 
project’s ongoing landf illing operations, since  new landf illing activities  will oc cur in a phas ed 
manner (i.e., focusing on only a fraction of the la ndfill at any given tim e rather than being 
distributed throughout the entire si te).  Also, the project will not  cause the perm anent loss of  
habitat for these species, as the landfill will eventually be revegetated when landfilling activities 
cease.  The refore, im pacts to these  species as sociated with  the exte nded duration  of landfill 
activities resulting from the proposed capacity increase will be less than significant.   

Impacts to Wildlife from Lighting 

Artificial outdoor lighting has the potential to disrupt the activities of  nocturnal wildlife or 
facilitate predation on  sensitive species.  There is already a b aseline level of outdoor lighting at 
the landfill and Recyclery for safety and s ecurity purposes.  The project does not propose  
substantial increas es in  the num ber of  lighted  f acilities or  in th e in tensity of  nig ht lighting.   
Furthermore, new f acilities that result in sub stantial increases in noise a nd vibration will not b e 
located within 700 feet of potential California clapper rail breeding habitat, limiting the potential 
for new light sources to be located near m arshes surrounding the landfill.  Therefore, the project 
is not expected to result in significant im pacts to wildlif e a ctivities or predation ra tes due to 
changes in the location or intensity of artificial lighting. 

Loss of Ordinance-sized Trees 

Several ordinance-sized trees  currently exist on the site, particularly within th e D-shaped area.  
As landfill operations expand into new areas, either  under the exis ting permit or as  part of th e 
proposed project, som e or all of these trees m ay be rem oved.  Because im pacts to these trees 
could occur under the existing proj ect approvals, the project will not result in a substantial 
impact to the trees or species th at use them relatively to the ba seline condition.  These trees are  
primarily M onterey p ine trees that a re not nati ve and were planted during construction of the 
landfill ope rations buildings on the site.  W ildlife that u se these tre es are m ostly rela tively 
common, widespread species that have adapted  to the existing disturbance at the land fill.  There 
is no shortage of  similar trees  present e ither locally or reg ionally.  The refore, impacts to th ese 
trees are considered to be less than significant. 
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IMPACTS THAT ARE LESS THAN SIGNIFICANT WITH MITIGATION 

Potential Disturbance Impacts to California Clapper Rails 

Increasing the duration of  current levels of disturbance occurring from landfill operations due to 
the proposed capacity in crease m ay have a long-term  eff ect on California clapper rail 
populations.  The reasons for this are as follows.  California clapper rails typically use saltm arsh 
habitat for nesting and f oraging, but they also use brackish-marsh habitat such as that  occurring 
in the areas surrounding the landfill to varying de grees, and they are known to use such brackish 
habitat specifically alon g Coyote Slough (USFWS 2009).  A 1990 survey of the m arshes 
immediately west of the landfill found large numbers of clapper rails (H. T. Harvey & Associates 
1990a, 1990b), and rails were recorded in South Coyote Slough to the south of the landfill in the 
late 1990s (S. Rottenb orn, pers. obs.), ind icating that habitat con ditions in  the m arshes 
surrounding the landfill are suitable for clapper rails.  Thus, although surveys in some years, such 
as 1989 and 2006 (H. T. Harvey & A ssociates 1989, 2007), have not detected clapper rails in the 
marshes to the west of  the landf ill, clapper rails  occur in th ese marshes in at least s ome years.  
There have been no good estim ates of the extent of California clapper ra il habitat rem aining in 
San Francisco Bay (e.g., in USFW S 2009).  Howe ver, Liu et al. (2009 ) estimated a m inimum 
average population for the Bay in 2005-2008 of approxim ately 1425 individuals, with 
approximately 57 percent (i.e., approximately 812 individuals) occurring in the South Bay.   
 
Noise asso ciated with  landf ill equipm ent and ac tivities, movem ent of equipm ent and landf ill 
personnel, and other potential sources of disturbance associated with landfill activities may affect 
clapper rails using adjacent m arshes under existi ng landfill activiti es by discouraging the use of 
otherwise suitable habitat close to these sources of disturbance; re ducing the health and survival  
of clapper rails by disturbing foraging activities;  or possibly even reducing the productivity of  
clapper rails by disturbing adult rails to the point of nest abandonment or distracting adults from 
the protection of their young.  As  a result, the U SFWS typically recommends a buffer of at least 
700 feet between activities that could result in breeding-season disturbance of clapper rails and 
potential clapper rail breeding habitat.   
 
The extended duration o f landfill activities resulting from the project w ould result in the s ame 
indirect impacts to the s ame areas of habitat potentially used by California clapper rails that are 
currently being impacted by landf ill activ ities. The extended duration o f landf ill activities will 
not result in  impacts to new ar eas.  Furtherm ore, new activitie s generating noise and vibration 
substantially greater than existi ng levels shall not occur within 700 feet of potentia l clapper rail 
habitat, so that th e pro ject will no t incr ease th e level of  disturbance to adjacent m arshes.  
However, due to this species’ very low population size, any activities that degrade the quality of 
this species’ habitat or discourag e use of suitable habi tat by the spec ies coul d contribute to a 
substantial effect on the species ’ regional (i.e., South Bay) a nd range-wide populations.  As a 
result, extending the duration of these indirect  impacts on California clapper rails could prolong 
negative effects of landfill activities on rail popu lations and reduce the likelihood of recovery of  
this endangered species ’ populations in th e area .  Therefore, extend ing the duratio n of landfill 
activities du e to in creased capac ity could r esult in a  sign ificant im pact to th is spe cies if  th e 
landfill operations during this extended period of  time occur within 70 0 feet of suitable hab itat. 
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Implementation of  the f ollowing m itigation m easure will reduce th is im pact to a less tha n 
significant level. 
 
Mitigation Measure 1.  Off-site Habitat Restoration/Enhancement.  Before landfill activities 
may continue beyond th e point of current capacity  (50.8 million cubic yards), the need for an d 
extent of off-site mitigation of potential project impacts on the habita t of California clapper rails 
located with in 700 feet of la ndfill activ ities during the ex tended project lifetim e and on the  
habitat of salt m arsh harvest m ice and salt m arsh wandering shrews loca ted within 100 feet of 
landfill ac tivities durin g the exten ded projec t lif etime shall be determ ined based on the 
performance standards and criteria described below.  If i mpacts are determined to exist based on 
such perform ance standards and criteria, the ope rator of  the landf ill shall im plement off -site 
mitigation to the extent determined to be necessary in accordance with the standards and criteria 
described h erein.  At this tim e it is not possib le to de termine the p recise type and  extent of  
mitigation that is app ropriate to ad dress the en vironmental impacts that may be cr eated by th e 
continuation of landfill activities because the mitigation that is necessary will depend on several,  
currently unknown, factors: 
 

• The loca tion and qua lity of  habita t f or th ese species  pr esent a t the tim e the lan dfill 
reaches its current capacity, which could be influenced by a variety of factors extrinsic to 
landfill operations.  Such factors m ay include changes in salinity in su rrounding marshes 
due to changes in flows  in Coyote Creek or tidal wetland restoration by the City (e.g., at 
Pond A18) or the South Bay Salt P onds Restoration Project, non-native plant invasions, 
or the spread of invasive pl ants, all of which c ould alter the structur e or plant species 
composition of habitat that is currently suitable for these species; and 

• Presence/absence, and population size, of these species at the time the landfill reaches its  
current c apacity, which could be  in fluenced by  f actors extrinsic to lan dfill ope rations 
such as  the  changes  in  habitat loc ation and quality discussed in the prev ious b ullet, 
habitat restoration in the South Bay (e.g., by the South Bay Salt Ponds Restoration 
Project), pr edation o r com petition that is no t associa ted with landf ill ope rations, or 
disease; and 

• The types of activities that are continuing beyond the point of current capacity, their 
proximity to suitable ha bitat of these species, and the m agnitude of their effects on these 
species. 

 
For these reasons, the impacts to these species and habitat of continuing landfill activities beyond 
the point of current cap acity, and the m itigation appropriate to offset these im pacts, cannot be 
precisely known at this tim e.  Howe ver, performance standards and criteria that m ust be m et to 
establish the need for and extent of mitigation can be established as described below.   
 
Before landfill activities  may continue beyond th e point of current capacity, th e operator of the 
landfill shall f irst obtain a Planned Developm ent Permit to allow such activ ity and subsequent 
environmental review will be requ ired in connection with that discretionary permit to document: 
1) the need for off-site mitigation as described in this measure or 2) that the mitigation measures 
for other impacts have a nd will continue to redu ced impacts to a less tha n significant level.  The 
landfill ope rator sh all have a qualif ied biolog ist com plete an assess ment of  the im pacts of 
continuing landfill activities on California clapper rails, salt marsh harvest mice, and salt marsh 
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wandering shrews prior to the point at which current capacity is reached as part of the PD Permit.  
That assessment shall consider (a) the types  and locations of project activities at the landfill that 
will continue beyond the point of current capacity,(b) the distribution and quality of habitat in the 
surrounding marsh, (c) the distribut ion of clapper rails, salt marsh harvest m ice, and salt m arsh 
wandering shrews in the m arsh (and more widely, in the South Bay, if appropriate), to the best 
and most complete extent that this can be determined or reasonably estimated, and (d) the use of 
the affected m arsh by clapper rails, salt m arsh harvest mice, and s alt marsh wandering shrew s 
(e.g., for breeding or nonbreeding use), and othe r relevant factors based upon professional 
information known at the time.   
 
The biologist shall then  determine the effect of  continuing those landfill activities identified as 
noted in the previous paragraph on clapper rails, salt marsh harvest m ice, and salt m arsh 
wandering shrews.  This assessm ent will be ba sed on consideration of the types of landfill 
activities th at will o ccur in  prox imity to ha bitat su itable f or th ese spec ies; c urrently, “in 
proximity to” means within 700 feet of habitat suitable for the clapper rail and within 100 feet of 
habitat suitable for the salt marsh harvest mouse and salt marsh wandering shrew, although these 
distances m ay be refined during the assessm ent by m ore up-to-date  infor mation on effects of 
human activities on th ese spec ies if  m ore inf ormation is  available when the a ssessment is  
performed.  The biolog ist will cons ider any la ndfill activities involving  the movement of heavy 
equipment, loud noise, and substantial vibrations, and new lighting to represent an impact if (a) 
those activities would not be performed during regular landfill closure or post-closure activities, 
and (b) they occur in close proxim ity to suitab le habitat as described above.  F or exam ple, 
concrete crushing, regular ingress/egress through an area by garbage trucks, use of earth-m oving 
equipment, and similar activities would be expected to have an impact on specia l-status species 
in habitat nearby by causing the abandonment or avoidance of otherwise suitable habitat, causing 
individuals to flush into areas where they m ay be predated, or causing individuals to abandon 
young, whereas occasional use of sm aller vehicles or pedestrian activities  in an area (which 
would be similar to landfill post-closure activities that could be occurring at the tim e even in the 
absence of the project) would not  represent an impact.  Again, if new infor mation on the effects 
of certain types of anthropogenic disturbance becomes available pr ior to this assessm ent, such 
information will be used to provide a m ore ac curate as sessment of the im pacts o f continuin g 
landfill activities on these three species. 
 
The biologist will also take into account the anticipated duration (bey ond the point of current  
capacity) of activities that will adversely affect these species.  Because these impacts are indirect 
and temporary, the impacts of con tinuing landfill operations will cease  after landfill capacity is  
reached and  the landfill is  clos ed.  As a resu lt, in d etermining th e im pacts to the se spe cies’ 
habitat and/or populations, the bi ologist will consider the durati on of the im pact based on the 
predicted closure date as of the time that current landfill capacity is reached.   
 
The type, lo cation, and duration of  landfill activities shall be identified by the landf ill engineer 
responsible for the landf ill, based on landfill con tract information and on  the landfill engineer’s  
professional knowledge and experience.  Such infor mation shall be provided to the City and 
consulting biologist. 
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The biologist’s assessm ent will determ ine the ex tent of im pacts of co ntinuing activities on the 
California clapper rail, salt m arsh harvest m ice, and salt m arsh wandering shrew  in term s of 
either impacts to these s pecies’ populations (i.e., an es timate of the nu mber of individuals/pairs 
affected) or the extent of im pacts to these sp ecies’ habitats, taking in to account both habitat 
acreage and quality.   
 
As part of this assessment, the biologist shall also conduct a survey of comparable salt marsh and 
brackish salt m arsh habitat in the South Bay whic h are sim ilar to the varying typ es of  habitat 
within the 700 foot buffer (for clapper rails) and 100 foot bu ffer (for salt marsh harvest mice and 
wandering shrews) as measured from the then projected future landfill activities.  
 
This survey  shall: (a ) consider the quality of  the varying types of  comparable ha bitat in thes e 
comparable South Bay areas and contrast it with the quality of  the habita t within these buf fer 
areas adjacent to the landfill; (b) determine to the extent pr acticable and allowed by then curr ent 
laws and regulations the populations of average number of each of these special status species in  
the comparable South Bay habita ts; and (c) dete rmine to the extent prac ticable and allowed by 
then current laws and regulations the num ber of  these special statu s species w ithin th eir 
respective buffer areas around the landfill.  Taking differences  in habitat quality into 
consideration, the biologist shal l then reach a professional judgm ent as to whether the special 
status species in the h abitat areas  adjacent to the landf ill are  le ss num erous than in  the  
comparable South Bay habitat areas.  If the bi ologist makes this determ ination, the landfill 
operator shall be required to provi de off-site m itigation for the sp ecies in question on a one to 
one acreage ratio for the area of affected habitat adjacent to the landfill.  If more than one species 
is determined to be af fected, the lan dfill operator need on ly provide of f-site mitigation for the  
single largest buffer area of any impacted sp ecies—i.e., if clapper rails and salt m arsh harvest 
mice are both dete rmined to be  affected, the la ndfill operator shall provide mitigation based o n 
the area of clapper rail habitat affected—as long as the m itigation h abitat is suitable for all 
affected species.  The buffer area to m inimize impacts to the salt marsh harvest mice is 100 feet.  
The buffer area to minimize impacts to the clapper rail is 700 feet.  So, for example, if the project 
is found to impact 7,000 square f eet of clapper rail habitat a nd 1,000 square feet of salt m arsh 
harvest mouse habitat, the landfill operator would provide 7,000 square feet of off-s ite habitat.  
In this exam ple, this 7,000 square feet of off-s ite habitat would be for both the clapp er rail and 
salt marsh harvest mouse.  
 
A report of  this assessm ent and the biologist’s fi ndings shall be submitted  to the Directo r of  
Planning, Building, and Code Enforcement.  If the City Director of Planning, Building and Code 
Enforcement determines, based on  the findings of  the biologists’ report or any other reasonable 
information available, th at significant impacts to those species (including  deprivation of viable 
habitat or o ngoing disturbance of anim als in cl ose prox imity to landfill activities) have no t 
occurred f rom landf ill activ ities up to that poi nt in tim e and will not occur f rom continued  
landfill operations past the point of  current capacity, the lan dfill owner will not be requir ed to 
provide suitable off-site habitat for the spec ies being impacted for the rem aining useful landfill 
life.   
 
If, based on the findings of the bi ologists’ report and any other reasonable information available, 
the Direc tor determ ines that the co ntinued ope ration of  the landf ill p ast the poin t of  current 
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capacity will result in significant impacts, off-site mitigation shall be provided to compensate for 
impacts to these spe cies.  Such m itigation sha ll be required to be im plemented by the landfill  
operator using a one to one acreage ratio (i.e., the area of the larges t affected habitat adjacen t to 
the landfill to the are a of mitigation habitat to be  provided by the landf ill operator, as described 
above).  This off-site mitigation may take one or several forms, including, but not limited to: 

 
• Restoring tidal marsh habitat suitable for use by these species 
• Enhancing tidal m arsh habitat suitable for use by these spec ies (e.g., via the control of 

invasive plants or alteration of the hydrologic regime [such as restoration of a muted tidal 
marsh to a fully tidal condition]) 

• Enhancing populations of these species by increasing reproduction and survivorship (e.g., 
by controlling predatory or com petitive anim al species,  in addition to the abatem ent 
required at the landfill itself) 

 
This mitigation may take the f orm of direct implementation by the landf ill owner or a monetary 
contribution to sim ilar efforts being perform ed by others, preferably in the area, such as efforts  
by the CDFG or USFW S.  The m itigation must be f ully im plemented within  12 m onths of 
issuance of  the Planned Developm ent Per mit re quired to continue operations past current 
capacity. 
 
At this time, it is not po ssible to accurately de termine the a mount of mitigation required, as the 
amount of mitigation required would depend on the type and extent of impacts identified and the 
type of mitigation employed.  However, th e mitigation must be adequ ate, in th e opinion of  the 
qualified biologist perf orming the assessm ent and the Director of Planning, Building, and Code  
Enforcement, 1 to fully offset any impacts to these sp ecies’ populations and/ or to the functions 
and values provided to these species by the habitat that is impacted so that there is no net adverse 
effects to these species’ populations from extended landfill operations.   
 
The same off-site mitigation can serve to mitigate impacts to California clapper rails, salt marsh 
harvest m ice, and salt m arsh wandering shrew s in  a single location as long as the m itigation 
implemented will benefit all three s pecies.  However, performance criteria for each species must 
be satisfied.  For habitat restoration, perform ance criteria would incl ude the pres ence of the 
target spe cies with in f ive year s of  the d evelopment of  vegeta tion su itable f or e ach of  thos e 
species within the resto ration area and m anagement of the site in acco rdance with the species’ 
habitat and life-history requirements.  For habitat enhancement or for measures, such as predator 
or com petitor contro l, targeting increased re production and survivorsh ip, perform ance criteria 
would include an increase in populations of the target spec ies, within five years of 
implementation of the enhancem ent measures, commensurate with the estim ated impact of the  
project.  The precis e location and m eans of pr oviding such m itigation cannot be known at this 
time, as a v ariety of factors  (i ncluding tidal m arsh restoration a nd other activities that occur 
between no w and the  point cur rent landf ill cap acity is rea ched) will inf luence ava ilable 
mitigation opportunities.  Prior to the point at which waste exceeding the current landfill capacity 
is accepted by the landfill, the applicant shall have a qualified biologist prepare a mitigation plan 
detailing the following:  

 
                                                 
1 The Director would determine the mitigation’s adequacy in consultation with the Oversight Committee. 



 

1.  A summary of habitat and population impacts 
2.  Goals of the mitigation 
3.  A description of the type of m itigation (e .g., habitat res toration, hab itat enhancem ent, 

and/or predator/competitor control) 
4.  The location of the mitigation site(s) and description of existing site conditions 
5.  Mitigation design (for habitat restoration and enhancement efforts), including: 

•  Existing and proposed site hydrology, geom orphology, and geotechnical stability, 
as applicable  

•  Grading/restoration plan 
•  Soil amendments and other site preparation elements as appropriate 
•  Maintenance activities  
•  Remedial measures and adaptive management measures 

6.  Monitoring plan (in cluding f inal and perf ormance criteria [ which will inc lude the 
minimum perform ance criteria m entioned a bove], m onitoring m ethods, data analysis, 
reporting requirements, and monitoring schedule) 

7.  A contingency plan for mitigation elements that do not meet performance or final success 
criteria 

 
The m itigation plan sh all be sub mitted to the Directo r of Planning, Building,  and Code  
Enforcement f or revie w and approval.  Once approve d, the land fill opera tor shall f ully 
implement and com ply with such m itigation plan.  The City  shall ensur e that the  mitigation is  
provided and that the mitigation site meets its success criteria. 

Potential Impacts to Individual Burrowing Owls and Their Burrows 

No burrowing owls, signs of owls, or California  ground squirrels were observed on the project  
site during the reconnaissance-le vel survey conducted for this EIR.  However, burrowing owls 
occur in  a num ber of location s approximately 2 m i to the south of the site and infrequently 
disturbed ruderal/grassy areas on the project site could provide suitable foraging and breeding 
habitat for ground squirrels and burrowing owls.     
 
Potential burrowing owl habitat will continue to  be availab le on th e s ite during the project’s 
ongoing lan dfilling operations, since new landfilli ng activities will occur in a phas ed m anner 
(i.e., focusing on only a fraction of  the landf ill at any giv en time rather than being distributed 
throughout the entire site).  Als o, the project will not cause the perm anent loss of habitat for 
these spec ies, as the la ndfill will e ventually be  revegetated  when landfilling activities ceas e.  
Therefore, impacts to habitat of this species will be less than significant.   
 
However, because bu rrowing owl populations are declining throughout much of t heir range in 
the United States, and particul arly within the S outh Bay regi on, any impacts from  the Newby 
Island Land fill Expansion project that resu lt in  th e injury or m ortality of  individual owls or 
active nests, such as ex cavation or grading, or project-relate d disturbance that results in the 
abandonment of eggs or nestlings, would be  considered significant.  I mplementation of  
Mitigation Measure  2a,  in com bination with M easures 2b and 2c if n ecessary, would reduc e 
impacts to less than significant levels. 
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Mitigation Measure 2a.  Pre-activity Surveys.  Surveys for burrowing owls should be 
conducted in potential habitat in  conformance with the C DFG protocol, no m ore than 15 days  
prior to the start of any new ground-disturbing activity (i.e., a ny activity that is not already 
ongoing as part of the current landfill operation s) associated with the ex pansion of the landfill,  
such as filling or grading in previously undistur bed ruderal/grassy areas.  If no burrowing owls 
are lo cated during th ese surveys, n o additional action would be warranted.  If these surveys 
detect burrowing owls on or within 250 feet of the site, then any ongoing landfill activity near an 
occupied owl burrow can continue as long as it does  not increase in intensity, or encroach closer 
to an existing burrow, based on a review of pr oposed/ongoing activities in the burrow’s vicinity 
by a qualified biologist, and as long as the existing burrow is not  destroyed and owls are not in 
danger of being harmed.  If activity will increase in intensity or proximity to an occupied burrow, 
based on a review of proposed/ongoing activities  in the burrow’s vicinity by a qualified 
biologist, the following mitigation measures will be implemented.  
 
Mitigation Measure 2b.  Buffer Zones.  If burrowing owls are present during the breeding 
season (generally 1 February to  31 August), a 250-foot buffer,  within which no new project-
related activity will be p ermissible, will be m aintained between project activities a nd occupied 
burrows.  Owls present at burrows o n the site afte r 1 February will be as sumed to be nesting on 
or adjacent to the site unless evid ence indicates  otherwise.  This protected area will rem ain in 
effect until 31 August or, based upon m onitoring evidence, until th e young owls are foragin g 
independently. 
 
Mitigation Measure 2c.  Relocation.  If ground-distu rbing activities will directly  i mpact an 
occupied burrow, the owl(s) should be evicted outside the nesti ng season to avoid impacts to the 
bird(s).  No burrowing owls should be evicted from  burrows during the nesting season (1 
February through 31 August) unless evidence indi cates that nesting is not actively occurring 
(e.g., because the owls have not yet begun nes ting early in the season, or because young have  
already fledged late in the season).   

Potential Disturbance Impacts to Salt Marsh Harvest Mice and Salt Marsh Wandering 
Shrews 

The salt marsh harvest mouse is expected to occur in pickleweed/bulrush-dominated tidal marsh 
habitats ad jacent to the  active landfill, and the  salt m arsh wandering s hrew m ay inhabit these  
areas as well.  These habitats will not be impacted direc tly by th e Newby Island Landfill 
Expansion project.   
 
Increasing the duration of baselin e levels of disturbance may ha ve a long-term  effect on salt 
marsh harvest m ouse or  salt m arsh wandering shrew populations.  The reasons for this are as 
follows.  Both of  these mammals occur in f ully tidal salt marsh habitat,  such as that used by the 
California clapper rail described above, as well as non-tidal or muted tidal salt m arsh habitat, 
such as that found in the salt m arsh harvest mouse habitat preserve located  just south/southwest 
of the Recyclery.  Salt m arsh harvest m ice were captured in brackish m arsh just west of the 
landfill in 2006 (H. T. Harvey & Associates 2007) and have been captured in the habitat preserve 
near the Recyclery as recently as 2 009 (H. T. Ha rvey & Associates 20 10).  The distribu tion of 
the salt m arsh wanderin g shrew is less well known because of difficulty conducting trapping  
studies for this species, but at other locations around San Francisco Bay, it has been recorded in a 
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number of locations with salt m arsh harvest m ice, and thus for this proj ect the two species  are 
assumed to be distributed sim ilarly.  There have been no good estim ates of the extent of  
remaining habitat for these two spe cies, or of the species’ current populations.  H owever, these 
mammals’ saltmarsh habitat has been increasing ly fragmented, and populations of both species 
are thought to be very low and imperiled. 
 
Noise and vibra tions associated with landfill equipment and activ ities, movement of equipment 
and landfill personnel, and other potential sources of disturba nce associated with landfill  
activities may af fect salt m arsh harvest m ice and salt m arsh wandering shrews using adjacent 
marshes under exis ting landfill activities by dis couraging the use of otherw ise su itable habitat 
close to these sources of dist urbance; reducing the health a nd survival of individuals by 
disturbing foraging activities; fl ushing individuals into areas pr oviding less cover, potentially 
increasing predation; or possibl y even reducing these species’ productivity by disturbing adults 
to the point of abandonm ent of young.  Due to th e very sm all sizes of these anim als and their  
close association with dense vegetative cover, the dis tance over which such dis turbance cou ld 
actually affect individual animals is much lower than for the clapper rail, and in the opinion of H. 
T. Harvey & Associates biologists, would not  extend more than 100 feet from  sources of 
disturbance.  
 
The extend ed duration of  landf ill a ctivities res ulting f rom the pro ject would resu lt in  indirec t 
impacts to the sam e areas of habitat potentially  used by salt m arsh harvest m ice and salt m arsh 
wandering shrews that are currently being impacted by landfill activities, therefore the extended 
duration of landfill activities will not result in impacts to new areas.  Furthermore, new activities 
generating noise and vibration substantially greate r than existing levels shall no t oc cur with in 
700 feet of potential clapper rail  habitat, so that the project  will not increas e the level of 
disturbance to adjacen t marshes in such areas.  Given the distribution of potential clapper rail 
habitat in the project vicinity, a 700-foot buffe r from rail habitat would preclude the project’s 
introduction of substantially greater noise and vibration anywhere with in 100 feet of potential 
harvest mouse and wandering shrew habitat as well.  
 
Nevertheless, extending  the duratio n of  landf ill activ ities will also ex tend the pe riod during  
which landf ill ac tivities could  be a ffecting hab itat use /availability, and  possib ly su rvival and 
reproduction, of the salt m arsh harvest m ouse a nd salt m arsh wandering shrew.  Given these 
species’ very low population sizes, any such impact s could result in a substantial ef fect on the  
species’ populations, and thus exten ding the dur ation of landfill activities (com pared to curren t 
baseline conditions) would result in significant imp acts to these species if the landfill operations 
occur within the 100 feet of suitable habitat. 
 
To mitigate this im pact to a le ss than significant level, Mitig ation Measure 1 will inc lude these 
two species as well.   

Indirect Impacts to Sensitive Wildlife Resulting from Landfill Support of Nuisance Species 

Landfills that accept food waste provide an an thropogenic food supply for scaveng ing nuisance 
species, which can im pact other, m ore sensitiv e biological resources th rough predation and/or 
competition.  Nuisan ce spec ies th at regula rly use landf ills include  various  spe cies of  gulls 
(Mudge and Ferns 1982, Burger and Gochfeld 19 83, Coulson et al. 1987, Patton 1988, Belant et 
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al. 1993, 1995, Baxter and Robinson 2007), corvids such as common ravens and American crows 
(Stouffer and Caccamise 1991, Kristan 2001, Webb 2001), rats (Marsh and Howard 1969, Sharp 
2007), raccoons (Totton et al. 2002), foxes, and feral cats (Yamane et al. 1997, Hutchins 2003).   
 
Landfills provide a reliable food source for nuisa nce species.  Som e gull populations have 
become largely dependent on landf ills for m uch of their food (B elant et al. 1998), and landfill 
foraging by gulls has been linked to an increase in reproductive success (Pons 1992, Weisler and 
Powell 2010) and population increases in som e gu lls (Belant et al. 1998, Duhe m e t al. 2008).  
While other anthropogenic food sources certainly be nefit these species, the availability of food  
waste at landfills m ay allow nuis ance species’ populatio ns to c onsistently experience hig her 
reproductive success and survivorship, by reducing st arvation and reducing the tim e adults need 
to spend away from  nests and young looking fo r food, than would be possible without such a 
reliable food supply.  While anthropogenic food at landfills replaces the ne ed for depredation of 
the nuisance species’ natural pr ey at times, nuisance species do not  derive all of their food from 
landfills.  For example, Ackerman et al. (2006) demonstrated that California gulls use of landfills 
in the South Bay decreased dram atically throughout the breeding se ason, indicating this species 
switched from  using landfills for food to natural prey (such as waterbird eggs  and chicks ) 
throughout the chick-rearing period (May through July).  Thus, the net effect of the availability 
of food waste at landfills m ay be  to subsidize the diets of nuisance species, allow ing them t o 
achieve or m aintain high populations which then continue preying on, or competing with (e.g., 
for nesting  sites ), m ore sensitive  s pecies.  Pre dation by  n uisance spe cies on  ra re species m ay 
have particularly severe populat ion consequences when food subs idies allow the populations of 
nuisance species to remain high even as their prey populations decline (Andren 1992, Sinclair et  
al. 1988, Courchamp et al. 2000, Kristan et al. 2004).   
 
Currently, the Newby I sland Landf ill attracts, and provides food s ubsidies for, th ousands of 
gulls.  During the breeding season, m ost of th e gulls  occu rring at the landfill are South Bay-
breeding California gulls.  During the non-breedi ng season, particularly from October through 
March, the principal gull species foraging at th e landf ill are Calif ornia, herring, ring-billed, 
western, glaucous-winged, and Thayer’s gulls .  Gull counts conducted in 2006 by SFBBO a nd 
USGS (Ackerman et al. 2006) indi cate that California gulls are the most numerous gull species 
between April and August.  The average abundan ce of California gulls at Newby Island at any 
given tim e during survey counts was 3877 gulls, subs tantially m ore than at Tri-Cities landfill 
(1738) and at Palo Alto’s landfill (49) (Acker man et al. 2006).  These counts represented the 
highest num ber of individuals observed at any one tim e.  However, our observations of gulls 
here and elsewhere in the South Bay show a high rate of turnover, with gulls constantly moving 
in and out of the landfill during the day.  As a re sult, the number of diff erent individuals using 
the landfill in a given d ay is substantially higher than the maximum number recorded at a g iven 
time.  
 
SFBBO (2008) con tinued gull su rveys at Newby Island L andfill b etween Febru ary 2007 and  
December 2008 to determine the effectiveness of the gull abatement program that was initiated at 
the landfill in June 2008.  SFBBO  recorded a total of 549,668 obs ervations of gulls using the 
Newby Island Landfill during 369 surveys between 26 February 2007  and 31 Decem ber 2008, 
representing a m ean of nearly  1500 gulls/survey.  However, the num ber of gulls using the 
landfill was  signif icantly lower af ter the initiation of  gull abatem ent activitie s than  during th e 
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same month in 2007, prior to the implem entation of the abatement program.  For example, mean 
numbers of gulls per survey observed on the ground during the summer months, when most gulls 
using the landfill are lo cally breeding California gulls, declined from  approximately 900, 1000, 
and 1250 in June, July,  and August 2007 to 250-300 during each of those m onths in 2008.  
During the  f all and ear ly winter  months, when  se veral spe cies of  gu lls use the la ndfill, m ean 
counts of gulls on the ground per survey ra nged from approximately 1600 to 3200 in 2007 but 
remained below 500 in 2008, after the gull abatement program was initiated.  These gull survey s 
have continued to the present. 
 
Gulls counted on exposed refuse, as opposed to portions of the landfill where waste was not 
being actively dum ped, varied from  23% in Au gust 2007 to 93% in June 2007, with the other 
gulls during the survey period using non-refuse areas and partially exposed refuse areas (SFBBO 
2007, Hudson 2008).  On the exposed refuse, over 75%  of the California gulls surveyed were 
foraging (Hudson 2008).  Although the number of gulls present on the ground, and in 
surrounding ponds, declined considerably between 2007 and 2008, presumably in response to the 
gull abatement program , the proportion of gulls th at were foraging at the active landfill face  
increased after the abatement program began (2008). 
 
Other high counts of gulls at Newby Island  have included 33,000 (including 8000 California 
gulls) on 22 December 1998 and 24 ,000 (including 8000 California gulls) on 24 Feb ruary 1998, 
(Santa Clara County Bird Data).  Other gull spec ies observed in high nu mbers at Newby Island 
include herring gulls (9 000 on 19 Decem ber 1997; 24,000 on 22 December 1998; 20,000 on 8 
March 2000), western gulls (200 on 19 Februa ry 1997; 400 on 22 December 1998), glaucous-
winged gulls (300 on 19 Dece mber 1997; 800 on 24 February 1998), and Thayer’s gulls (300 on 
19 December 1997; 350 on 24 February 1998; Santa Cl ara County Bird Data).  High gull counts 
recorded prior to the reduction in accepted wast e at Tri-Cities Landfill in 2007 were likely the 
result of the availability  of food at, and the cl ose proximity of, both lan dfills simultaneously, as 
gulls were frequently observed moving between the two landfills prior to 2007. 
 
Preliminary USGS radio-telem etry data indic ate that California gull daily m ovements are 
influenced by the Ne wby Island  Landf ill, a s gu ll a ttendance at th e landf ill a ppears to b e 
correlated with the hou rs of operation and roosting sites are in close p roximity to the landf ill (J. 
Ackerman, pers. comm. 2008).  The se California gulls nest on levees and is lands within the salt 
pond complexes in the South Bay, and they and the other gull species roost and forage in the salt 
ponds, on islands and levees, and on m udflats in the South Bay (SFBBO 2007, Santa Clara 
County Bird Data). 
 
California gull breeding populations in the Sout h Bay have rapidly increased since 1982, when 
they were first recorded breeding here, to over 36,000 breeding birds in 2007 (Strong et al. 2004, 
Ackerman et al.  2006, S FBBO 2007, Hudson 2008).  While the Newby Island  Landfill was in 
operation lo ng bef ore Calif ornia g ulls began ne sting in the South Bay, and this  landf ill ha s 
certainly not been solely respons ible for the incr ease in n esting gulls here, the av ailability of a 
dependable food source at Newby Island has likely contributed to the increase in California gulls 
in the South Bay region.   
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The increase in nesting California gull num bers in turn may result in imp acts to m ore sensitive 
species in the South Bay.  The most direct evidence of California gulls impacting ground-nesting 
waterbirds in the South Bay com es from observations of California gulls depredating cam era-
monitored American avocet nests, and radio -tagged avocet and black- necked stilt chicks in th e 
Alviso area.  In one study, cam era data indicate that 15% of a vocet nests were depredated by 
California gulls, and 61% of radio-marked avocet chicks and 23% of stilt chicks were depredated 
by California gulls (Ackerman et al. 2006). 
 
California gulls have been docum ented preying on snowy plover eggs and chicks in Eden 
Landing salt ponds in Fremont (SFBBO, unpublished data) and at Mono Lake (Page et al. 1983).  
Surveys conducted by P RBO, SFBBO, and others since the 1970s have s hown that the breeding 
population of federally threatened w estern snowy plovers in the South Ba y is declining.  Sout h 
Bay surveys have docum ented declines in num bers of nesting snowy plovers from  351 breeding 
birds in 1978 to 270 in 1984, 216 in 1989, and 99 in 2006 (Page et al. 2000, Robinson et al. 
2006).  It is possible that gulls su bsidized by South Bay landfills are adversely  affecting 
California least terns and California black rails as well. 
 
Similarly, Caspian tern populations in the Sout h Bay have decreased from approximately 2000 
birds in the 1980s to about 150 currently.  The two remaining Caspian tern colonies in the South 
Bay are in close proximity to California gull colonies and few tern chicks have fledged in recent 
years (Ackerman et al. 2006).   
 
Predation by gulls also likely has an adverse effect on the salt m arsh harvest m ouse and salt 
marsh wandering shrew.  During ve ry high winter tides, when m arsh plains in the South Bay are 
almost completely inundated, gulls foraging ove r the m arsh have been observed taking sm all 
mammals ( S. Rottenborn, pers. obs., Santa Clara C ounty Bird Data).  Even if predation by 
California gulls occurs at a low rate (i.e., by a low percentage of  gulls), the sheer abundance of  
gulls in the South Bay indicates that predation can have a substantial proportional im pact on 
populations of rare species. 
 
California gulls may adversely affect sensitive waterbirds not only through predation, but also by 
encroaching on nesting areas used by  those other species.  T he site of the largest gull colony in 
the South Bay, salt pond A6 in Al viso, was used  for nesting by snowy plovers prior to the 
establishment of the gull colony th ere.  The largest Caspian tern colony in the South Bay was  
formerly on salt pond levees in Frem ont; these levees now support several thousand pairs of  
California gulls, and no terns.  Calif ornia gulls have also displaced Fors ter’s terns from  nesting 
islands in Mountain View (S. Rottenborn, pers. obs., Santa Clara County Bird Data). 
 
In addition to subsidizing an increase in locally breeding California gulls, food availability at the 
Newby Island Landfill m ay be helping to subsidi ze populations of California gulls breeding in  
other areas and populations of other gull species by increasing survival rates of wintering gulls in 
the South Bay.  This may have ecological consequences in other regions, particularly in breeding 
or staging areas for gulls.  For instance, increas ed winter survival of herring, glaucous-winged, 
western, ring-billed, and Thayer’s  gulls due to the av ailability of food at  the Newby Island 
Landfill could help to s ustain populations in thes e species’ breeding ranges (all to the north of 
the Bay Are a), which in turn could result in  higher levels o f predation or nes t-site competition 
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for sensitive species near those gulls’ breeding or staging areas.  Gulls are known to be important 
predators of salmonids in the P acific Northwest (Ruggerone 1986, York et al. 2000, M. W ilson 
2004, Christe and Reim chen 2005, Major et al. 2005) and increased survivorship of gulls 
wintering in the South  Bay, as a re sult of food availability  at landf ills in winter,  could result in 
increased predation on salmonids farther north. 
 
Other avian predators, particularly corvids (crows and ravens), have been observed foraging and 
roosting regularly at Newby Island Landfill.   Corvid n umbers are increasing  throughou t 
California, and common raven num bers in particul ar have increased considerably in the South  
Bay over the past 2 decades (B ousman 2007).  The availability of anthropogenic food resources, 
including food at landfills, is though t to be the most im portant factor in the increase in corvid 
populations in western North America (Boarm an and Heinrich 1999).  The availability of 
anthropogenic food resources is  thought to subsidize corvid  populations (Boarm an 1993, 
Marzluff et al. 2001) and an im portant source of these subsidies is food from landfills (Boarman 
2000, as cited in Liebezeit and George 2002).  Food availability at the Newby Island Landfill and 
other landfills, in addition to other anthropoge nic food sources, is likely helping to support 
corvid population increases in the South Bay. 
 
A review of predation by corvids on listed species in California revealed 55 published and 
unpublished sources providing evidence that corvids are predators of eight special status species 
in California or neighboring states (Liebezeit and George 2002).  Corvids have been documented 
preying on the nests or young of California condor s, greater sandhill cranes, western snowy 
plovers, California least terns, marbled murrelets, San Clemente Island loggerhead shrikes, least 
Bell’s vireo,  and desert torto ises (Liebezeit and  George 2002).  The m ajority of these sources 
implicate the common raven and American crow, two corvid species observed using the Newby 
Island Landfill f or foraging and  roosting.  Fur ther, American crows  and common ravens hav e 
been documented as the m ost important predator s of  California leas t te rns and western snowy 
plovers in several locati ons in California (Liebezeit and George  2002), two specie s that breed in 
San Francisco Bay.  In the South Bay, comm on ravens have been observed foraging on 
endangered species, including the California clapper rail (S. Ro ttenborn pers. obs.) and the 
western snowy plover (SFBBO unpublished data, see: http://www.vimeo.com/4536839).   
 
Mammalian species, including non-native species such as red fox, Norway rat, roof rat, and feral 
cats, may also benefit from food subsidies at the landfill, possibly resulting in impacts to special-
status species in adjacen t habitats.  California cl apper rail predation by red foxes and feral cats  
has been documented in the South by tracking the fates of r adio-marked rails (Albertson 1995).  
Norway rats are thought to be a prim ary predator of California clapper rail eggs (Harvey 1988, 
Foerster et al. 1990),  and raccoons have been known to prey on clapper rail egg s (Foerster et al.  
1990).  Red fox predation has been docum ented on western snowy plover nests in the South Bay 
(Harding et al. 1998) and has resulted in the ab andonment of two Caspian tern colonies and a 
heron colony in the South Bay (Strong 2004).   
 
Far-ranging species that f orage at the landf ill, su ch as cor vids and gulls (e specially gulls th at 
forage at the landfill in winter and breed f ar to the north), may adversely  affect sensitive species 
over broad areas.  In addition, the proximity of the Newby Island Landfill to habitat for a number 
of sensitive species compounds the negative effect of nuisance species subsidies.  The landfill is 
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located immediately ad jacent to nesting hab itat for California cl apper rails, Am erican avocets, 
black-necked stilts, and other waterbirds, and ha bitat for salt marsh harvest mice and salt m arsh 
wandering s hrews.  W estern snowy  plovers b reed as clos e to the land fill as s alt pond A22, 
approximately 1.5 miles north of the project site.  As a result, we expect that individual nuisance 
animals receiving food s ubsidies at the landfill c ould directly affect sen sitive species in nearb y 
areas.  For instance, L iebeziet and George (2002)  suggest “a reduction in  food sources adjacent 
to areas of listed species  activity may be one of  the most important and cost effectiv e means of 
immediately curtailing co rvid activity at specifi c sites.”  Thus, cont rolling access of food 
resources to corvids and other nuisance spec ies at Newby Island would likely benefit the  
recovery of special status species in San Francisco Bay.   
 
If the proposed landfill height increase is approved, the landfill will not be accepting more waste 
per year than it currently does, on average.  Theref ore, relative to the existing bas eline levels of 
the landf ill’s subsidies  to nuisanc e species, this projec t will not ca use an incr ease in the  
populations of nuisance species or  their advers e effects on  m ore sensitive sp ecies.  However, 
without approval of the expansion,  the amount of waste that can be accepted by  the landfill will 
decrease, relative to exis ting conditions, so that the la ndfill will jus t be fu lfilling its contractual 
obligations through 2025.  Therefore, approval of the project will result in the landfill’s ability to 
accept more waste (until 2025) than would be perm itted without the project.  Becaus e wintering 
and breeding gulls have been docum ented fora ging in large num bers on refuse at the Newby 
Island Landfill and because common ravens and mammalian predators known to feed at landfills 
have been docum ented depredating special-sta tus spec ies in  the  South Bay, the Ne wby Islan d 
Landfill Expansion project will result in greater potential for indirect impacts to sensitive species 
by supporting populations of nuisance species than would occur without the project. 
 
As described under Components of the Proposed Project above, Allied W aste has been 
implementing nuisance species managem ent measures since November 2007, including a 
focused gull abatement program employing multiple measures initiated in July 2008 (ESP 2010).  
Monitoring of the first 7 m onths of the abatem ent program suggests that these m easures have 
been highly successful in reducing the num bers of gulls obtaining food at the landfill (SFBBO 
2008), as was the case with sim ilar abatem ent m easures at the Ox Mo untain Land fill in San  
Mateo County.  In particular, abatement using a combination of pyrotechnics and trained falcons, 
paintball guns, trucks, and propane  cannons appeared to be more effective at discouraging gull 
use of  the landf ill than  the use of  pyrotechn ics alone.  These f indings are con sistent with  
evidence gathered  at o ther landfills  suggesting  that the u se of falco ns can be an effective 
abatement tool (Baxter and Allan 2006) and that  a com bination of different techniques can 
improve abatement results by avoiding habituation (Baxter and Robinson 2007; Cook et al. 2008; 
A. Colussy II pers. comm. 2008). 
 
Gull abatement activities at Newby Island during the latter half of 2008 were highly successful in 
reducing th e num bers of gulls using the landf ill (SFBBO 2008).  However, SFBBO’s results 
indicated that som e gulls habitu ated quickly to abatem ent measures, and thus some gulls were 
able to continue obtaining food fr om the landfill.  The number of individual gulls obtaining food 
from the Newby Island  Landfill is  unknown, but due to the turnov er in individu als at th is 
location, the number of different in dividual gulls supported by the la ndfill is likely considerably 
higher than the mean number observed per survey by SFBBO.   
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From January 2009 through December 2009, the landfill operato r began its ow n abatem ent 
program without the use of falcons or dogs.  Surveys by SFBBO (2010) suggest there was a 
substantial reduction in gulls between 2007 and 2008, with a slight  increase in gull num bers in 
2009, during the period  when the landfill t ook over gull ab atement.  In  2007, 2008, and 2009, 
average California gull num bers were estim ated at 1200, 115, and 190, respectively.  W ith an 
increase in gulls from 2008 - 2009, the landfill rein itiated the use of a third-party gull abatem ent 
specialist ( Airstrike Bird Control,  LLC), whic h rein troduced the use of  f alcons into the  
abatement program.  In addition to f alconry, they used pyrotechnics, ATV’s, and paintball guns.  
Airstrike Bird Contro l was onsit e at th e Land fill th roughout the working day, n ormally from 
dawn to close.  Falcons were flown throughout the day at the ac tive face and other areas where 
gulls are seen loafing.  In an effort to keep  gulls from  habituating, f alcons were flown for  
different intervals throughout the day.  Pyrotec hnics were utilized between falcon flights and 
during inclem ent weather when conditions were not  su itable f or th e u se of  f alcons.  Airs trike 
Bird Control’s abatement efforts during January-September 2010 resulted in the near-elimination 
of gull access to food waste on the ground at the landfill. 
 
As a component of its p roposed height expansion project, Allied Waste has had H. T. Harvey & 
Associates prepare a Nuisance Species Abatem ent Plan, which is includ ed as Appendix B.  This 
plan addresses abatement of nuisance species such as gulls, corvids, and mammals at the landfill 
and the Recyclery; incorporates adaptive m anagement strategies; and de scribes the monitoring, 
reporting, and supervision procedures required to ensure successful nuisance species abatement. 
 
Although gull abatem ent m easures im plemented at  Newby Island since June 2008 have bee n 
very successful, there is still some potential for the project to result in adverse effects to sensitive 
species by subsidizing gulls (e.g., if increasing numbers of gulls habituate to ongoing abatem ent 
measures or if  the m ultiple-technique abatement is re laxed).  For all nu isance species, adverse 
effects of th e project may occur ev en as the new Nuisance Species A batement Plan is  being 
implemented, as long-term  monitoring and adaptiv e management may be necessary to identify 
the most successful abatement techniques for use at th is particular site, and to  identify how the  
plan’s implementation must be adapted as species habituate to certain abatement measures.  As a 
result, th e impacts to  s ensitive sp ecies in the South Bay, and in other regions th at serve as 
breeding and staging areas for gulls that forage at the Newby Island Lan dfill in winter, resu lting 
from nuisa nce spe cies subsid ized by th e la ndfill a re consider ed signif icant.  However , 
implementation of Mitigation Measure 3a, and 3b if necessary, will mitigate this impact to a less 
than significant level. 
 
Mitigation Measure 3a.  Implement Nuisance Species Abatement Plan.  The Nuisance 
Species Ab atement Plan (NSAP) included as A ppendix B shall be fully im plemented at the 
landfill (including compost windrows and the working face) and Recyclery as long as the landfill 
and/or Recyclery are in opera tion.  Im plementation and fundi ng of the plan, including any 
consultants considered necessary and approved by the Director of Planning, Building, and Code 
Enforcement, and asso ciated on-going City staff m onitoring costs, shall be the responsibility of  
the landfill’s General Manager or Director of Infrastructure Development, while the City of San 
José’s Director of Planning, Building, and Code Enforcem ent shall oversee and enforce the  
NSAP’s implementation. 
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The Plan in cludes stand ard nuisan ce species abatement measures (maintaining th e m inimum 
working face of the lan dfill; compacting and co vering refuse – includ ing using safe  and stab le 
tarps or other materials in lieu of soil on the working face of the landfill if they are demonstrated 
to im pede access to food waste by nuisance sp ecies; covering and rapid processing of tires; 
minimizing surface water; trapping  or shootin g medium-sized m ammals; use of rodenticides 
within buildings to addr ess nuisance rodents; and m inimizing cover near nuisanc e species food 
sources and sensitive habitats) that must be im plemented, as well as adaptive  nuisance species 
abatement measures (pyrotechnics, paintball guns, vehicles, trained dogs, trained falcons, hum an 
disturbance, distress call recordings, predator calls, decoys of di stressed birds, visual 
distraction/deterrent devices, ve getation m anagement, physical ba rriers and roost deterrents, 
rodent trapping, a m obile com ponent to gull ab atement, use of radio-controlled drones, and 
mosquito larvicides) that are to b e used as necessary.  The s tandard measures are required to be 
implemented, although it is not e xpected that all the m easures in the NSAP ar e to be used 
simultaneously, but the la ndfill operator m ay choose the appropr iate adaptive m easures to m eet 
the success criteria of the NSAP.   
 
Outdoor food waste processing on the Recyclery property attracts gulls , corvids, and other 
nuisance sp ecies to an area of the site where the variou s abatem ent m easures (pyrotechn ics, 
cannons, falcons, etc.) are not gene rally used and m ay be inconveni ent.  Measures to control  
access to food waste by gulls and other nuisance sp ecies at this location  must be i mplemented, 
including a building enclosure or netting.  The bu ilding or netting design m ust be approved by a 
qualified biologist that has been approved by the Director of Planning, Building, and Code 
Enforcement.   
 
As outlined  in the NSAP, monitoring shall be  conducted by qualified  biologists (which m ay 
include abatem ent personnel, such as APHIS st aff) under the direction of the Director of  
Planning, Building, and Code Enforcement (but commissioned by the landfill’s General Manager 
or Director of Infrastructure Development) to d etermine the  ef fectiveness of  initial abatem ent 
measures, and abatem ent techniqu es shall be adapted as  determ ined by these biologis ts as 
necessary to ensure effectivenes s.  Regular monitoring reports (m onthly m emos and annual 
reports) shall be prepared by the monitoring biologists and submitted to the Director of Planning, 
Building, and Code Enforcement to document the success of the abatement program.   
 
For each g roup of nuisance species addressed  by the NSAP, success of the NSAP is defined as 
maintaining or reducin g abundance of nuisance sp ecies using the landfill re lative to baseline 
levels.  In other words, the abatement plan is not considered successful if measures of abundance 
of nuisance species ex ceed baseline levels.  The Directo r of Planning, Buildin g, and Code 
Enforcement will select an NSAP Oversigh t Committee.  This co mmittee will cons ist of  
qualified biologists, City of San Jo se Staff, and others chosen at  the Director’s discretion.  The 
qualified biologists on the committe e must include representatives f rom the Don Edwards San 
Francisco Bay National W ildlife Refuge and a Ba y-area bird observatory.  The director m ay 
choose other biologists or other with relevant expertise, which may include City of San Jose staff 
and the City’s consultants.  The N SAP Oversi ght Comm ittee will revi ew annual monitoring 
reports and provide recomm endations to the Director regardi ng any changes in success criteria 
(including levels of abundance that  should be considered the base line against which m onitoring 
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results will be com pared), ab atement m easures, m onitoring m easures, or other program 
components that should be m ade.  This comm ittee m ay also be consulte d by the Director to 
discuss nuisance species abatement issues identified in monthly reviews.  Meetings of the NSAP 
Oversight Comm ittee should include biologist(s) tha t were  reta ined to monitor wildlif e at the  
Landfill and Recyclery and who prepared th e reports.  Add itional details regarding the succe ss 
criteria for nuisance sp ecies, including gulls, co rvids, mammals, and m osquitoes, identif ied in 
the NSAP are provided in Appendix B.   
 
It is expec ted that the a batement process will be adaptive, and there may be perio ds when the 
success criteria describ ed in the N SAP are not achieved as the  NSAP determ ines the m ost 
effective means of limiting the landf ill’s subsidy of nuisance species populations.  H owever, if 
the Director of Planning, Build ing, and Code Enforcem ent (i n consultation with the NSAP 
Oversight Comm ittee) determ ines that the NS AP is being im plemented suc cessfully, no 
additional mitigation of this im pact is necessary.   If the Director determ ines that the abatem ent 
program is not being implem ented consistently and successfully, and adaptive managem ent is 
inadequate to achieve the desir ed s uccess c riteria, th en m itigation m easure 3b be low shall b e 
implemented. 
 
The implementation of the NSAP would not itself result in significant impacts.  Since some level 
of abatement is currently ongoing, the noise, hum an activity, dogs, and falc ons associated with 
gull abatement is part of the existing condition s, along with other ongoi ng landfill ac tivities.  
Although abatem ent activities m ay increase in m agnitude or frequency as a result of the 
implementation of  the NSAP, the abatem ent activities a re not expec ted to sign ificantly impact 
species using adjacent Refuge lands.  Gull abatem ent could result in in direct effects on species 
using Refuge lands by resulting in tem porary increases in p redation rates on sensitive species if 
gulls that w ould otherwise have  foraged at the landfill hunt fo r snowy plover chicks, avocet 
chicks, harvest mice, or the lik e when refuse is not available.   This tem porary indirect impact is 
considered less than s ignificant because the lon g-term benefits of the gull abatem ent (reduction 
in gull populations in the South Bay) outweigh the short-term adverse effects. 
 
If the Director d etermines th at the abatem ent program  is not being implem ented successfully, 
and adaptive management is inadeq uate to ach ieve the desired succes s criteria, the n Mitigation 
Measure 3b will be implemented. 
 
Mitigation Measure 3b.  Habitat/Predator Management for Sensitive Species.  If the landfill 
operator is not m eeting the  success cr iteria specified in the  Nuisance Species Abatement Plan, 
the operator will contribute to one or multiple ongoing predator control programs and/or provide 
habitat a t an off-site, South Bay loc ation (or loc ations) to b enefit the sensitive species that are 
being adversely affected by nuisa nce species supported by the landf ill.  Such sensitive species 
may include species associated with managed ponds, such as th e western snowy plover, terns, 
American avocets, and black-necked stilts, and/or species associated with tidal salt marshes, such 
as the California clapper rail, salt marsh harvest mouse, and salt marsh wandering shrew.   
 
It is pos sible that ab atement m easures will be  partially successful an d thus will reduce the 
project’s contribution to nuisance species’ populations, even if success criteria are no t achieved; 
such an outcome would affect the amount of off-site  mitigation that will need to be provided.  It 
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is also possible that abatem ent m easures m ay be fully successful for one group of nuisance 
species (e.g., gulls and corvids) but not another (e.g., m ammals), thus potentially affecting the 
suite of  sensitiv e specie s that m ust be targeted  by off -site m itigation.  As a result, it is not 
possible at this time to identify the s ensitive species that must be targeted by off-site m itigation, 
the type of habitat m itigation required (e.g., salt pond m anagement vs. t idal marsh restoration), 
or the amount of mitigation required.   
 
If off-site mitigation is determined to be necessary, the Director of Planning, Building, and Code  
Enforcement, in  consu ltation with  qualif ied biol ogists as described in the Nuisan ce Species 
Abatement Plan, will determine the specific type and amount of off-site mitigation required.  The 
type of  m itigation r equired will d epend on the t ype of  nuisance spec ies f or which abatem ent 
measures are inadequate, and the type of  sens itive specie s potentially adversely  af fected by  
depredation or encroachment by the nuisance species.  For example, if gull and corvid abatement 
is inadequate, off-site mitigation may take the f orm of a f inancial contribution to f ocused avian 
predator management programs being implemented by others in the South Bay (e.g., elim ination 
of problem corvids at snowy pl over breeding locations); a fina ncial contribution to habitat 
restoration and m anagement proj ects being undertaken  by others in the South Bay (e.g., pond 
management and tidal m arsh restoration by the CDFG at Eden Landing Ecological Preserve); 
acquisition and management/restoration of suitable pond and m arsh habitat in the S outh Bay; or 
other measures to benefit sensitive species that are adversely affected by gulls and corvids.   
 
The amount of off-site m itigation, either in term s of the amount of a financial co ntribution to  
predator/habitat m anagement or the acreage of  habitat restoration/m anagement required, will 
depend on the difference between nuisance species monitoring resu lts and the succ ess crite ria 
specified by the abatement plan.  The Director, in consultation with qu alified biologists, will 
determine the appropriate level of  the financial contri bution or habitat restoration/m anagement 
required based on the level of pe rformance of the abatem ent program and an analysis, using the 
best information available at the time, of the likely effects of the nuisance species in q uestion on 
sensitive sp ecies in th e South Bay.  If off-site habitat rest oration/management is required, 
success of  this m itigation measure would be achieved by presenc e of  the targe t species in the  
restoration area within 5 years of site acquisiti on and restoration, coupled with m anagement of  
the site that is directed at the species’ habitat and life-history requirements. 
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CUMULATIVE IMPACTS 

CEQA m andates th at the im pacts of  the Newby Island  Landf ill projec t be a nalyzed in  
conjunction with other related past, current, a nd probable future projects whose i mpacts might 
compound or interrelate with those of the project (Pub. Res. Code §21083 (b), CEQA Guidelines  
§15130). 
 
Numerous other past, curre nt, and foreseeable future projects in the South Bay will affect the 
habitats and species that will be af fected by th e Newby Island Landf ill project.  Som e of these 
projects, such as the S outh Bay Salt Ponds Rest oration project, will restore habitat for the 
wetland species that us e marshes adjacen t to the landfill, thus benefiting these sp ecies.  Oth er 
projects, such as development projects, may adversely affect plant and animal species present on 
the Newby Island project site, including both  special-status species and m ore common, 
widespread species.  Cumulative ly, these projec ts will resu lt in som e losses of  individua ls of 
common species and ha bitats that will no t be m itigated, since these im pacts are considered less 
than significant individually for each project, as well as impacts to sensitive habitats and special-
status species that are likely to require mitigation. 
 
The Newby Island Land fill is one of  several lan dfills in the south San Francis co Bay Area that 
accept (or u ntil recen tly accepted) food waste and th at hav e the potential to suppo rt nuis ance 
species.  O thers include the Tri-Cities Landfi ll (which closed to pu blic use in 2007), Ox 
Mountain L andfill, Palo  Alto Landf ill, Kirby C anyon Land fill, and  Guadalupe Lan dfill.  Th e 
provision of food to nuisance species by these ot her landfills  also  has  the potential to affect 
sensitive species, both in the South Bay and in the nuisance birds’ staging and breeding areas, for 
reasons described in the section Indirect Impacts to Sensitive Wildlife Resulting from Landfill 
Support of Nuisance Species.  Other (non-landf ill) anthropogenic food sources  such as roadside 
waste, road-killed animals, open dum psters, and feral cat feeding stations  also contribute to 
cumulative effects of a nthropogenically-subsidized nuisance speci es on sensitive species by 
maintaining predator an d com petitor population s at  lev els higher than  would natu rally occur.  
While these activities have a significant cumulative effect, the contribution to this effect from the 
Newby Island Landfill project will be m itigated with the implementation of Mitigation Measure 
2 as described above.   
 
The South Bay Salt Ponds Restoration project began implementing its Phase 1 activities in 2009.  
Among the planned Phase 1 activitie s is the reconfiguration of Pond A16, located approximately 
1.5 mi southwest of the Newby Is land Landfill, by the cr eation of num erous nesting islands  for 
waterbirds and m anagement of s hallow water levels; this Phase 1 activ ity has not be en 
implemented as of Novem ber 2011, however.  A lthough the m odifications being m ade to this 
pond are intended to benefit nestin g terns and snowy plovers, as we ll as foraging shorebirds and 
waterfowl, there is some concern that these islands will instead by colonized by more aggressive 
California gulls, or that nesting terns and plove rs on these islands m ay be depredated by gulls, 
given the proxim ity of Pond A16 both to the N ewby Island and Tr i-Cities Landfills and to the 
existing gull colony in Pond A6 (EDAW  et al. 2007).  Although the S alt Ponds Restoration 
project will take m easures to m inimize the lik elihood of gull colonizati on of these islands, 
sustained or increased food availability to gulls at South Bay landfills would exacerbate potential 
gull im pacts at Pond A16.  I mplementation of  Mitigatio n Measure 2 for the Newby Island 
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Landfill expansion project would thus be necessary to avoid  contributing to cumulative impacts 
that gulls are likely having on sensitive species in the South Bay. 
 
Due to the regional abundance of  som e of the resources th at will be impacted by  the Newby  
Island Landfill project (such as rud eral habitats), the m easures incorporated into this project to 
avoid im pacts to sensitive habitats and species  (such as avoidance of impacts to the wetlands 
surrounding the project site), and m itigation m easures for im pacts to burrowing owls and th e 
landfill’s support of nuisa nce species, this project  will not have a cumu latively considerable 
contribution to cumulative impacts to biological resources. 



 

COMPLIANCE WITH ADDITIONAL LAWS AND REGULATIONS 
APPLICABLE TO BIOTIC RESOURCES OF THE PROJECT SITE 

REGULATORY OVERVIEW FOR BIRDS 

The Migratory Bird Treaty Act 

The federal Migratory Bird Treaty Act (MBTA; 16 U.S.C ., §703, Supp. I, 1989) prohibits 
killing, possessing, or trading in m igratory bi rds except in accordance with regulations  
prescribed by the Secretary of the Interior.  This act encompasses whole birds, parts of birds, and 
bird nests and eggs.  C onstruction disturbance during the breedin g season could result in the 
incidental loss of fertile eggs or  nestlings, or otherwise lead to nest abandonment, a violation of 
the MBTA.   

California State Fish and Game Code 

Migratory birds are also protected in California.  The State Fish and Game Code §3503 emulates 
the MBTA and protects birds’ nests and eggs from  all for ms of take.  Disturbance that causes 
nest abandonment resulting in the loss of eggs or young may be considered “take” by the CDFG.  
Nesting raptors (birds of prey) are specifically protected under CDFG Code §3503.5. 

Project Applicability 

The vast m ajority of birds found on the projec t site are protected under the MBTA, and by the  
Fish and G ame Code.  Project activities have the potential to take nests, eggs, young or 
individuals of these protected species.  Construction disturba nce during the breeding season 
could r esult in th e in cidental lo ss of  f ertile eggs or n estlings, or  otherwise  lead to the 
abandonment of nests.  Although this im pact is not significant under CEQA due to t he local and 
regional abundance of the species in question and the low magnitude of the potential im pact, we 
recommend that th e following measures be implemented to reduce the risk of a violation of the 
MBTA and the California Fish and Game Code. 

Compliance Measures 

Measure 1.  Avoid Commencement of New Activities during the Nesting Season.  Grading, 
dumping, construction, and other project activities in areas where they do not currently occur 
should be scheduled to commence during the non-breeding season to  the extent feasible.  The 
period of January through August encompasses the nesting season fo r most birds in the project  
area. 
 
Measure 2.  Pre-disturbance Surveys.  If new activities are to occur during the breeding 
season, pre-disturbance surveys should be cond ucted by a qualified ornit hologist no more than 
15 days prior to the initiation of new disturban ce in  any  given area.  P re-disturbance su rveys 
should be u sed to ensu re that no nests of speci es protected by the MBTA or State Code will b e 
disturbed during project implementation.   
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Measure 3.  Buffer Zones.  If an active nest is found, a qualified biologist should determine the 
extent of a construction-free buffe r zone to be established around th e nest until nesting has been 
completed. 
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Appendix A.  Special-status plant species considered, but rejected, for occurrence on the 
project site. 
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Allium peninsulare var. franciscanum Franciscan onion X      
Amsinckia lunaris bent-flowered fiddleneck  X     
Androsace elongata ssp. acuta California androsace      X 
Astragalus tener var. tener alkali milk-vetch  X  X  X 
Atriplex depressa brittlescale   X   X 
Atriplex joaquiniana San Joaquin spearscale    X   
Azolla mexicana Mexican mosquito fern  X   X X 
Balsamorhiza macrolepis var. macrolepis big-scale balsamroot X      
California macrophylla round-leaved filaree   X    
Calochortus umbellatus Oakland star-tulip X      
Calystegia collina ssp. venusta South Coast Range morning-glory X  X    
Castilleja affinis ssp. neglecta Tiburon paintbrush X      
Castilleja rubicundula ssp. rubicundula pink creamsacs X      
Ceanothus ferrisiae Coyote ceanothus X      
Centromadia parryi ssp. congdonii Congdon's tarplant   X    
Chorizanthe robusta var. robusta robust spineflower  X X    
Cirsium fontinale var. campylon Mt. Hamilton fountain thistle X  X    
Cordylanthus maritimus ssp. palustris Point Reyes bird's-beak    X  X 
Dudleya setchellii Santa Clara Valley dudleya X      
Eryngium aristulatum var. hooveri Hoover's button-celery  X X    
Erysimum franciscanum San Francisco wallflower X      
Fritillaria agrestis stinkbells X      
Fritillaria liliacea fragrant fritillary X      
Lasthenia conjugens Contra Costa goldfields  X X X   
Leptosiphon acicularis bristly leptosiphon      X 
Leptosiphon ambiguus serpentine leptosiphon X      
Leptosiphon grandiflorus large-flowered leptosiphon   X    
Lessingia hololeuca woolly-headed lessingia X      
Malacothamnus hallii Hall's bush-mallow   X  X  
Micropus amphibolus Mt. Diablo cottonweed   X    
Microseris sylvatica sylvan microseris X   X   
Monardella villosa ssp. globosa robust monardella      X 
Navarretia cotulifolia cotula navarretia   X    
Navarretia prostrata prostrate navarretia  X    X 
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Pentachaeta exilis ssp. aeolica San Benito pentachaeta      X 
Perideridia gairdneri ssp. gairdneri Gairdner's yampah  X X    
Plagiobothrys chorisianus var. hickmanii Hickman's popcorn-flower  X     
Plagiobothrys glaber hairless popcorn-flower   X X  X 
Plagiobothrys uncinatus hooked popcorn-flower      X 
Potamogeton filiformis slender-leaved pondweed    X  X 
Ranunculus lobbii Lobb's aquatic buttercup  X X    
Sanicula saxatilis rock sanicle   X    
Streptanthus albidus ssp. albidus Metcalf Canyon jewel-flower X      
Streptanthus albidus ssp. peramoenus most beautiful jewel-flower X X     
Suaeda californica California seablite    X  X 
Trifolium amoenum two-fork clover X   X   
Trifolium depauperatum var. hydrophilum saline clover  X     
Tropidocarpum capparideum caper-fruited tropidocarpum    X  X 
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APPENDIX B. 
Nuisance Species Abatement Plan 



NUISANCE SPECIES ABATEMENT PLAN 
NEWBY ISLAND SANITARY LANDFILL AND RECYCLERY 

INTRODUCTION 

The Newby Island Sa nitary Land fill (Landf ill) and the  Recycler y Planned Developm ent 
(Recyclery) project would allow current levels of  waste handling to con tinue at the Landf ill, 
possibly until 2025 or later, and will allow for food waste to be handled at the Recyclery for 
composting purposes.  If food wa ste is accessible, th e Landf ill an d Recyclery  will attract 
nuisance species, including gulls, corvids such as common ravens  and Am erican crows, rats, 
opossums, r accoons, skunks, red foxes, and feral cat s.  Populations of these species m ay be  
sustained, at least in part, by the availability of anthropogeni c food obtained from  the Landfill 
and Recycle ry.  The se nuisance  sp ecies m ay then  adve rsely af fect se nsitive wild life spe cies 
elsewhere in the South San Francisco Bay, including the neighboring Don Edwards San 
Francisco Bay Nationa l Wildlife Refuge, throug h direct predation or competition for resources.  
Gulls may also have adverse effects on drinking water quality in Bay Ar ea reservoirs, and gulls 
that forage at the Landf ill in winte r and breed in  other r egions could a dversely affect sensitive 
species outside the Bay Area.  Additionally, providing conditions suitable for the reproduction of 
mosquitoes could result in the support of m osquito populations, potentially affecting hum an 
health by acting as a vector for disease. 
 
This nuisance species abatement plan (NSAP) has been developed for the Landfill and Recyclery 
and will be im plemented during all m aterial processing a t these f acilities.  The purpose of  the 
NSAP will be to  minimize the  numbers of  nuisance species using  the  Landfill and Recyclery, 
and consequently redu ce their impacts on se nsitive spec ies outsid e the Landf ill/Recyclery 
boundaries.   
 
This NSAP is designed to continue and im prove upon previous control m easures that have been 
implemented by the Landfill and Recyclery.  These measures include: 
 

• Reducing availability of food supply at th e Landfill by maintaining a small working face 
and through the compaction and daily cover of refuse with compacted soil or an approved 
alternative 

• Eliminating sources of water through drainage controls wh ich prevent ponding of water 
(with the exception of bio-swale drainages) 

• Use of blank-firing guns and other pyrot echnics, paintball guns, trained falcons, 
trucks/ATVs, and propane cannons  by Landfill pe rsonnel to m inimize birds’ des ire to 
land at the Landfill 

• Compaction and daily cover of refuse with soil to eliminate rodent habitat and food 
• Covering of tire piles with a ta rp, rapid processing of tires, and regular inspection of tires 

for mosquitoes 
• Covering w astes with  com pacted s oil o r an  approved alternative,  and m inimizing the 

work area over which refuse is spread to prevent the emergence of flies from eggs present 
in household wastes 

• Diligent cleaning and housekeeping in the Recyclery 
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• Weekly service by a rodent control contractor in on-site buildings 
• Regular nuisance m ammal surveys and rem oval by U.S. Departm ent of Agriculture  

(USDA) Animal and Plant Health Inspection Service (APHIS) staff 
 
Data on the effectiveness of gull abatem ent activities at Ox Mount ain and Newby Island 
Landfills suggest that such measures can be hig hly successful in reducing the numbers of gulls  
foraging on refuse (SFBBO 2008, 2010, Vas oncellos pers. comm .).  In particular, abatem ent 
using a m ixture of techniques appe ars to be more effective than pyrotechnics alone.  Although 
abatement activ ities at Newby Island have been  effective, evidence of habituation by som e 
nuisance b irds to the abatem ent measures sug gests th at adaptive m anagement of abatem ent 
measures and continued monitoring will be necessary to restrict nuisance bird use of the Landfill 
to low levels.   
 
The project proponent h as had this com prehensive NSAP prepared that will be im plemented as 
part of the Newby Island Landfill Expansion Planned Development project.  This p lan describes 
measures that will be used to limit adverse effects of nuisance species by limiting the numbers of 
nuisance species that receive food subsidies at th e Landfill and Recyclery.  The primary focus of  
these measures is lim iting availability of food wa ste to the nuisance speci es and access to food 
waste by these species, rather than p hysical or lethal control of nuisance species.   Because some 
of the measures proposed in this plan have not yet been used at the Lan dfill and Recyclery, and 
because other, more effective measures may become known before the closure of the Landfill in 
2025, this p lan is m eant to be adaptive.  Mon itoring of the success of this plan  in reducin g 
numbers of nuisance species will be conducte d to inform  the m anagement process, and 
abatement measures will be adapted as necessary  to ensure the success  of the plan.  Although 
there are some existing data regarding the use of the Landfill and Recyclery by nuisance species, 
particularly gulls, these data have been collected rigorously for only relatively short time periods.  
Given the potential for significant interannual vari ability in num bers of some nuisance species,  
longer-term monitoring m ay be n ecessary to more accurately determ ine the levels of nuisance 
species use (and thus, the effectiveness of nuisance species management) that will be considered 
successful.  As a resu lt, this plan also describes the process by which th e monitoring results will 
be evaluated to determ ine the success of ab atement activ ities an d the need for adaptive 
management.  Implementation of the plan, and fundi ng for the plan, will be the responsibility of  
the General Manager or Directo r of Infrastructure Development of  the Landf ill operator, while 
the City of San Jose’s Directo r of Planning, Building, and Code Enforcem ent will oversee an d 
enforce the plan’s implementation. 

NUISANCE SPECIES AT NEWBY ISLAND LANDFILL AND RECYCLERY 

Following is a brief overview of the nuisance species  th at occur, or are expected to occur, at 
Newby Island Landf ill and the Recyclery.  Mo re inf ormation on these species, an d on their 
adverse effects on more sensitive species, may be found in the Newby Island Landfill Expansion 
Planned Development EIR. 
 
Gulls.  Historically, the Landfill and Recyclery have attracted, and have provided food subsidies  
for, thousands of gulls.  During the breeding s eason, most of the gulls occurring at th e Landfill 
are South B ay-breeding California gulls.  Du ring the non-breeding seas on, particularly from 
October through March, the principal gull species foraging at the Landfill are California, herring, 
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ring-billed, western, glaucous-w inged, and Thayer’s gulls.  Gull counts conducted in April 
through August 2006 by SFBBO and USGS (Acker man et al. 2006), and ongoing m onitoring by 
SFBBO (2010), indicate that California gulls are the m ost num erous gull species during that 
season.  The average abundance of California gulls at Newby Island during the 2006 surveys was 
3877 gulls, substantially more than at Tri-Cities Landfill (17 38) and at Palo Alto’s L andfill (49) 
(Ackerman et al. 2006).  These c ounts represented the highest number of individuals observed at 
any one time.  However, observations of gulls he re and elsewhere in the South Bay show a high 
rate of  turnover, with g ulls constantly moving in and out of  the Landfill during the day.  As a 
result, the number of different individuals using the Landfill in a given day is substantially higher 
than the maximum number recorded at a given time.  
 
USGS radio-telemetry data indica te that Ca lifornia gull daily m ovements are influenced by the 
Newby Island Landfill, as gull atten dance at the Landfill appears to be co rrelated with the hours  
of operation and roosting sites a re in close  proximity to the Landfill (J. Ackerman, pers. comm. 
2008).  These California gulls nest  on levees and islands within the salt pond com plexes in the 
South Bay, and they and the othe r gull species roost and forage in the salt ponds, on islands and 
levees, and on mudflats in the South Bay (SFBBO 2007, Santa Clara County Bird Data). 
 
California gull breeding populations in the Sout h Bay have rapidly increased since 1982, when 
they were first recorded breeding here, to over 36,000 breeding birds in 2007 (Strong et al. 2004, 
Ackerman et al.  2006, S FBBO 2007, Hudson 2008).  While the Newby Island  Landfill was in 
operation lo ng bef ore Calif ornia gulls began nesting in the  South Bay, and this Landf ill has  
certainly not been solely respons ible for the incr ease in n esting gulls here, the av ailability of a 
dependable food source at Newby Island has likely contributed to the increase in California gulls 
in the South Bay region.   
 
High counts of gulls at Newby Island have included 33,000 (incl uding 8000 California gulls) on 
22 Dece mber 1998 and 24,000 (including 8000 Calif ornia gulls) on 24 February 1998 (Santa 
Clara County Bird Data).  Other gull species observed in high numbers at Newby Island include 
herring gulls (9000 on  19 Decem ber 1997; 24,000 on 22 Decem ber 1998; 20,000  on 8 March 
2000), western gulls (2 00 on 19 February 1997 ; 400 on 22 Decem ber 1998), glaucous-winged  
gulls (300 on 19 December 1997; 800 on 24 February 1998), and Thayer’s gulls  (300 on 19 
December 1997; 350 on 24 February 1998; Santa Cl ara County Bird Data).  High gull coun ts 
recorded prior to the red uction in wasted accepted at the Tri-Cities Landfill in 2007, were likely  
the result of the av ailability of food at, and th e close proximity of, both landfills simultaneou sly, 
as gulls were frequently observed moving between the two landfills prior to 2007. 
 
SFBBO (2008) conducted gull surv eys at New by Island L andfill between February 2007 and 
December 2008 to determine the effectiveness of the gull abatement program that was initiated at 
the Landfill in June 2008 (ESP 2010).  SFBBO reco rded a total of 549,668 observations of gulls 
using the Newby Island Landfill during 369 surveys between 26 February 2007 and 31  
December 2008, representing a mean of nearly 1500 gulls/survey.  However, the number of gulls 
using the L andfill was signif icantly lower af ter the in itiation of  gull ab atement activities tha n 
during the same month in 2007, prior to the im plementation of the abatement program (Table 1).  
For exam ple, m ean numbers of gulls per su rvey observed on the ground during the summ er 
months, when most gulls using the Landf ill are locally bree ding California gulls, declined from 
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approximately 900, 1000, and 1250 in June, July, and August 2007 to 250-300 during each of 
those months in 2008.  During the fall and early winter months, when several species of gulls use 
the Landfill, mean counts of gulls on the ground per survey ranged from  approximately 1600 to 
3200 in 2007 but remained below 500 in 2008, after the gull abatement program was initiated. 
 
Table 1. Mean number of gulls/month observed within three sections of the Newby Island 
Landfill (active disposal area, recent disposal area, and non-disposal area), 2007-2009. 
Year Jan Feb March April May June July Aug Sept Oct Nov Dec 
2007 NA 3500 750 1000 500 800 1000 1200 1500 2000 3000 2800 
2008 1800 2500 1000 5000 700 100 250 175 75 250 300 400 
2009 700 1000 1100 250 300 250 400 50 250 350 800 1200 
Legend 
 Pre-abatement Gull Counts  
 Multi-abatement Approach Gull Counts 
 Self-managed Abatement Gull Counts 
                    Source:  SFBBO, Gull abatement surveys at Newby Island Landfill, 2009.

 
Gulls counted on exposed refuse, as opposed to portions of the Landfi ll where waste was not 
being actively dum ped, varied from  23% in Au gust 2007 to 93% in June 2007, with the other 
gulls during the survey period using non-refuse areas and partially exposed refuse areas (SFBBO 
2007, Hudson 2008).  On the exposed refuse, over 75%  of the California gulls surveyed were 
foraging (Hudson 2008).  Although the number of gulls present on the ground, and in 
surrounding ponds, declined considerably between 2007 and 2008, presumably in response to the 
gull abatem ent p rogram, the proportion of gu lls th at were foraging  at the active L andfill face 
increased after the abatement program began (2008). 
 
The gull abatem ent specialists worked on the site from  June 2008 through January 2009, using 
falcons and dogs as part of their abatem ent program.  From January 2009 through Dece mber 
2009, the Landfill operator began its own abatement pr ogram without the use of falcons or dogs.   
Although the mean number of gulls/survey present during the Landfill’s self-managed abatement 
program (635) was significantly low er than dur ing the pre-abatem ent period (2073), SFBBO’s  
surveys suggested there was a slight increase  in gull num bers in 2009, during the period when 
the Landfill took over gull abatem ent.  With an increase in gulls from  2008 - 2009, the Landfill  
reinitiated the use of a third-party gull abatement specialist (Airstrike Bird Control, LLC), which 
reintroduced the use of falcons in to the abatem ent program.  In addition to falconry, they used 
pyrotechnics, ATV’s, and paintball guns.  Airstr ike Bird Control was onsite at the Landfill 
throughout the working day, norm ally from dawn to  close.  Falcons were flown throughout the 
day at th e active face and other areas where gu lls are seen loafing.  In an effort to keep gulls  
from habituating, falcons were flown for diffe rent intervals throughout th e day.  Pyrotechnics 
were utilized between f alcon flights and duri ng inclem ent weather when conditions are not 
suitable for the use of falcons.   
 
The use of Airstrike Bird Control as the abatement contractor reduced gull numbers even further, 
from a mean/survey of 635 during the Landfill’s se lf-managed abatement to 195 with the use of 
falconry-based abatem ent (SFBBO 2010).  Duri ng this tim e, the number of gulls observed 
roosting on  Ponds A18 and A19, adjacen t to the Landfill, declined significan tly as well.   

Nuisance Species Abatement Plan 
Newby Island Landfill  

H. T. Harvey & Associates
1 September 2009 (Revised 14 November 2011) 

 

69



Monitoring through June 2011 has docum ented gull numbers that are seasonally fluctuating 
(being higher in winter than in summer) but s till re latively low compared to pr e-abatement 
numbers due to continuing abatem ent efforts (S FBBO 2011a, b).  SFBBO  biologists continue 
their monitoring efforts and are onsite at the Lan dfill counting gulls and assessing the abatement 
effectiveness twice a month, typically within the first and third week of every month.   
 
Corvids.  Populations of common ravens and American crows have increased markedly in recent 
decades throughout the Bay area, and common rave n nu mbers in p articular have increased 
considerably in the South Bay over the past 2 decades (Bousman 2007).  These species seem  to 
feed heavily at the landfills around the South Bay but also feed  on anthropogenic food waste and 
agricultural waste from  other sou rces, as well as preying on other wildlife species.  Common 
ravens have been observed depredating eggs of  the federally threatened western snowy plover 
(SFBBO unpublished data; see http://www.vimeo.com/4536839).   
 
Formal surveys for co rvids hav e n ot been  con ducted at the Landfill or  Recy clery to  date,  
however corvids have been observed at the Land fill and Recyclery (S. Rottenborn pers. obs., S.  
Demers pers. obs., ESP 2010).  SFBBO and Landfill staff have observed that corvids do not 
forage regularly at the active face of the Landfill, but rather, they seem to be attrac ted primarily 
to the composting area and the pile s of refuse outside th e Recyclery.  Incidental observations by 
SFBBO and H. T. Harvey & Associates staff suggest that American crows outnumber common 
ravens at the Recyclery. 
 
On 19 August 2011, H . T. Harvey & Associates  wildlife ecologist S teve Rottenborn, Ph.D. 
visited the Landfill and Recyclery to determine where corvids were foraging and what they were 
eating, especially at the com posting windrows.  No corvids were observ ed at the active Landfill 
face.  During a 1.5-hour survey, up to 16 common ravens and 32 American crows were observed 
foraging in the com post windrows, picking thro ugh the compost.  W ith the exception of the 
remains of a dead raccoon on which one raven was feeding, it was not clear what th e birds were 
obtaining from the compost, though they picked th rough the compost material and ate sm all bits 
of material there.  Spot-checks of the piles of  material outside the Recyclery building provided 
counts of up to 28 American crows foraging on a nd among the compost piles on the west side of 
the building, but no ravens were observed there. 
 
Non-native Mammals.  Several non-native m ammal species  occurring in the South Bay, 
including the red fox, Norway ra t, roof rat, feral cat, Virginia opossum , and the extrem ely 
common house mouse, take advantage of anthropogenic food sources and are expected to forage 
on food waste at Newby Island Lan dfill and the Recy clery.  The feral cat is fairly comm on in 
upland habitats around the South Bay (Foerste r and Takekawa 1991, Takekawa 1993), whereas 
the Norway  rat and  roof rat o ccur in m ost habita t types in the region.  These species p rey on  
sensitive native species in the South Bay and have the potential to im pact local populations of 
these native species considerably.   
 
In the past (i.e., until July 2011), the Don Edwa rds San Francisco Bay N ational Wildlife Refuge 
(Refuge) has funded all m ammal abatem ent at the landfill.  The Re fuge contracted with the 
USDA APHIS to provid e this abatement.  The le vel of mammal abatement effort at the Landfill 
has fluctuated over the years ba sed on prioritization of USDA st aff time by the Refuge.  As a  
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result, the level of effort has varied from as m any as 1-3 visits/week to 2 visits/m onth (Brian 
Popper, pers. comm.).  In July 2011, the Landfill contracted with APHIS directly  to provide 
mammal abatement; the  leve l of  ef fort currently contracted for by the L andfill (averaging one  
visit/week) will rep resent an increase in m ammal abatement effort com pared to the long-term 
average.   
 
Numbers of individual nuisance mammals removed from the Landfill since 2000, as compiled by 
APHIS, are summarized  in Table 2.  Because the level of effort em ployed in nuisance mammal 
abatement at the Landf ill has f luctuated over tim e, and because APHIS staf f explicitly focused 
on certain species at certain tim es, these num bers do not represent the relative abundance of 
these species, either among species in a given year or for a given species between years. 
 
Table 2. Number of individual nuisance mammals removed from the Newby Island 
Landfill by APHIS staff, 2000-June 2011. 

Calendar year Red Fox Feral Cat Raccoon Skunk Feral Dog Opossum* Gulls** Totals 
2000 3 33 0 6 0 2 0 44 
2001 0 43 6 4 1 0 0 54 
2002 0 29 16 5 1 0 0 51 
2003 0 29 5 9 1 0 0 44 
2004 0 39 2 4 1 0 0 46 
2005 0 6 1 1 0 0 0 8 
2006 0 40 2 5 0 0 0 47 
2007 0 26 0 7 0 0 32 33 
2008 0 2 3 3 0 0 0 8 
2009 0 32 4 48 0 0 0 84 
2010 0 18 7 43 0 0 0 68 
2011  0 2 2 0 0 0 0 4 

Totals 3 299 48 135 4 2 32 523 
* The Virginia opossum is not covered by the Refuge’s Predator Management plan under which APHIS was 
operating when performing this mammal abatement, and thus all Virginia opossums were released on site. 
 
Raccoons/Skunks.  Although striped skunks and raccoons are native to the South Bay area, they 
have benefited from anthropogenic food sources, and they are expected to forage at the Landfill 
and Recyclery.  They are also known to prey on th e nests of a number of native birds, including 
the California clapper rail, Am erican avocet, an d black-necked stilt nest s (Foerster et al. 1990, 
Ackerman et al. 2006).  Thus, in the context of the sensitive habita ts surrounding the Newby 
Island Landfill, and the special-s tatus species th at those habitats suppo rt, raccoons  and striped  
skunks are considered nuisance species. 
 
Mosquitoes.  Mosquitoes m ay breed in fresh and br ackish pools, including pools of water in 
tires or othe r debris, a t the Landf ill and Recycle ry.  They serve as vecto rs for several diseases 
that pose health concerns for hum ans and domestic animals.  The western encephalitis mosquito 
is a vector of avian m alaria and  the main vector of western equine en cephalitis and St. Louis 
encephalitis in the western Un ited States (Maffei 2000).  A nopheles m osquitos carry the 
organism that causes malaria.  The W est Nile vi rus is a m osquito-borne disease that has b een 
found in parts of Asia, E astern Europe, Africa and the Middle East.  First detected in the U.S. in 
1999 in New York City, W est Nile virus has since spread through m ost of the U.S.  W est Nile 
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Virus is typically spread from  an i nfected mosquito, usually in the genus Culex, to a bird that 
then dispe rses or m igrates, spre ading the virus  af ter being  bitten by o ther m osquitos.  Most 
people and domestic animals that become infected with the virus have few or no symptom s, but 
in rare cases they can becom e seriously ill.  From  2003 through 2007, 2,320 hum an infections 
from in California have been detected, with 75 West Nile virus- related f atalities to date in  
California (http://westnile.ca.gov/).  Also, 1,083 infections of horses and 9,215 dead birds (m ost 
of which were corvids) tested positive for the virus in that time frame. 

NUISANCE SPECIES ABATEMENT MEASURES 

The main objective of the nuisan ce species abatement measures is to control access of nuisance 
species to food waste at the Landfill and Recyclery facilities  (and, for mosquitoes, to limit areas 
providing suitable breeding habitat), which is exp ected to reduce the num ber of individuals of 
these species that receive sustenan ce from  the Landfill an d Recyclery .  To a chieve th is, two 
groups of abatem ent measures will be im plemented: 1) standard m easures, and 2) adaptive 
measures.  Standard m easures will be inco rporated into all Landfill and Recyclery management 
activities starting with the im plementation of the abatem ent plan and continuing until 2025, or 
when landfilling activities cease on the site.  These are measures that are known to be successful, 
even necessary, to control nuisance species numbers and/or facilitate the implementation of other 
measures.  Adaptive measures are m ethods of nuisance species control that can be used in 
various combinations an d tested for effectiven ess via the m onitoring and adaptive management 
program.  It is anticipa ted that im plementation of  the standard m easures alon e will not be 
adequate to achieve the success c riteria outlined in this plan.  Rather, a combination of standard 
and adaptive measures will like ly be necessary to achieve a dequate control of nuis ance species 
numbers on the site.  Abatem ent measures must be adaptable and can be modified as necessary, 
based on the measures’ effectiveness, as determined by monitoring results.  
 
For as long as food was te is pro cessed at the Landfill and Recyclery, nu isance species will be 
attracted to the site, and abatem ent measures will have to be  employed.  For any giv en nuisance 
species, there are no feasible m easures that will provide long-term  managem ent of nuisance 
species numbers at the site without ongoing, rigorous implementation of abatement measures. 

Standard Measures 

Maintaining a Minimum Working Face of the Landfill.  The active f ace of the Landfill where 
food waste is being actively dum ped and buried w ill be kept to the m inimum size necessary to  
allow normal landfilling activities.  Under normal conditions, the working face of t he Landfill is 
approximately 150 feet by 200 feet, or less than an acre in size.  This will limit the availability of 
food to all nuisance species.  This measure will also lim it the area in which other measures (such 
as covering refuse or use of noise-m arkers) need to be im plemented, thus facilitating and 
increasing the effectiveness of other abatem ent measures.  Target sp ecies include gulls, corvids, 
and all nuisance mammals.  
 
Compacting and Covering Refuse.  All refuse material containing food waste at the Landfill will 
be com pacted and covered with com pacted soil, or  an approved alternativ e, as soon as it is 
feasible to do so while allowing norm al landf illing activities; ta rps, or  other m aterials may be 
used in lieu of soil if they are dem onstrated to impede access to food waste by nuisance species, 
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if they are stable (e.g.,  if they do not diss ipate or blow away), and if they will n ot have an y 
unintended adverse effect s (e.g., if materials containing toxins  blow  into sensitive habitats  
outside the Landfill).  This will lim it the ability of gulls and corvids to obtain food during the 
dumping process.  To lim it the availability of  food waste to nocturnal m ammals, all refuse 
material will be covered at the end of the work day and the active area will rem ain covered until 
the start of landfilling activities the following work day.  This abatem ent technique will reduc e 
available food to all nuisance species, including gulls, corvids, and all nuisance mammals.   
 
Outdoor food waste processing on the Recycler y property attracts gulls and other nuisance 
species to an area of the site where the various  abatement measures (pyrotechnics, cannons, etc.) 
are not generally used and may be inconvenient.  Also, the attractiveness of available food waste  
to nuisance species (esp ecially gulls and corvids ) at the Recyclery warrants an enclo sure, since 
even a tem porary cess ation of ab atement activ ities m ay allow nuis ance spec ies to retu rn 
immediately.  A building or nettin g will be u sed to en closure th e Recycle ry.  A qualif ied 
biologist (see Reporting and Review below) must approve the type of  enclosure installed to 
ensure that potential impacts of the enclosure to non-target species are minimized.   
  
Covering and Rapid Processing of Tires.  Tires and other debris or materials that could collec t 
water will be kept covered, either wi th a tarp or inside a container,  and they will be processed as 
quickly as is feasible to prevent water from pooling inside the tires, thus reducing the availability 
of mosquito breeding sites.  These m easures are particularly im portant during the rainy season, 
when the tires and debris m ay contain water, but will be implemented year-round since tire piles 
may provide cover f or nuisance m ammals as well.  Tire piles will no t be loca ted near sensitive 
habitats, su ch as the wetlands su rrounding the Landfill,  to avoid providing co ver for larg e 
numbers of nuisance mamma ls clo se to  areas  where special-s tatus species  such as  California 
clapper rails and salt m arsh harvest mice occur.  Tire piles, and other areas capable of holding 
stagnant water, will be inspected weekly for mosquitoes.   
   
Minimization of Surface Water.  The Landf ill site inc ludes two de tention bas ins that collect 
runoff from the Landfill, thus pre venting it fro m enterin g sensitiv e habita ts adjacent to th e 
Landfill.  T he facility a lso has  three bio-swales (with p lans to build an other) tha t a re used  for 
drainage control; these swales are not expected to function as m osquito breeding habitat.  All 
other, unnecessary surface waters, including puddl es, unnecessary ditches, ruts, and pools, will 
be dra ined, f illed, o r o therwise elim inated.  T his m easure will m inimize b reeding habitat f or 
mosquitoes, bathing sites for gulls, and sour ces of drinking water for nuisance birds and 
mammals.  Target species include gulls, corvids, all nuisance mammals, and mosquitoes.   
 
All piles of  tires, debris,  and equipm ent that have the cap acity to co llect water, a s well as any 
other areas of standing water on the site, will be inspected at least once per week for the presence 
of mosquito larvae and ot her nuisance insects.  If larvae are detected, the water sources will be 
removed, or they will be treated using one or more of the m easures described under Adaptive 
Measures below, in consultation with the Santa Clara County Vector Control District.   
 
Mammal Trapping and Lethal Removal.  Th e Landfill has contracted with APHIS to  continue 
to prov ide m ammal abatem ent at the Landf ill.  W eekly surveys f or m edium-sized m ammals 
(e.g., red foxes, feral cats, raccoons,  and s triped skunks) will occur throu ghout the Landfill site, 
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including storage and staging areas such as th e “D-shaped Area” and around the perimeter of the 
Recyclery.  Traps will b e set as APHIS staff de em necessary (e.g., in areas where anim als or 
their sign is observed), and animals will be removed (e.g., shot) as necessary.  Traps may include 
Tomahawk traps or sim ilar sized traps that w ill have large enough m esh to avoid trapping non-
target small mammals, such as salt marsh harvest mice.  Any non-target species (e.g., gray foxes) 
will be released in appropriate areas, with approval from the necessary resource agencies, while 
target spe cies will be euthani zed.  Cats wear ing collars will be tr ansported to the Hum ane 
Society of Silicon Valley or the S ilicon Valley An imal Control Autho rity, or if  the colla rs bear 
owner contact information, then the owner will be  contacted.  All trapping procedures, including 
the euthanasia of nuisance anim als, will follow CDFG regulations, and any necessa ry approvals 
from the CDFG will be obtained prior to implementation.   

 
Rodenticides inside Buildings.  Currently, Western Exterm inator provides weekly pest 
management for the Browning Ferris Industries (BF I) building only to addre ss nuisance rodents.  
This measure will be expanded to the Recyclery.  On a weekly basis, the exterminator will check 
bait stations inside and out of the Recyclery area.  Because o f the risk of secondary p oisoning of 
raptors and other predators that m ay feed upon poi soned rodents, rodentic ides will only be used 
inside bu ildings such as at the Recyclery.  Only qualified, trained pers onnel will apply thes e 
rodenticides. 
 
Minimization of Cover near Nuisance Species Food Sources and Sensitive Habitats.  Piles of 
debris, equipment, or non-food waste provide cover for nuisance mammals.  It is understood that 
piles of  suc h m aterials will oc cur a t var ious locations arou nd the Lan dfill and  Recycle ry, as  
required by the normal landfilling process.  However, an ef fort will be made to lim it the number 
and size of such piles, and to locate them  far enough from the activ e face of the Landfill and 
from the Re cyclery that they do not provide optimal conditions for nuisance species (i.e., good 
cover close to food reso urces).  These piles also  will not be located near sensitive habitats, such 
as the wetlands surrounding the Landfill, to avoid providing cover for large numbers of nuisance 
mammals close to areas where special-status species occur.   

Adaptive Measures 

Pyrotechnics.  Pyrotechnics such as rockets, shell cr ackers, blank shells, and propane cannons 
may be used at the locations where food waste is being processed, both at the Landfill dum ping 
face and at the Recyclery, particul arly in con junction with other abatem ent activities.  Propan e 
cannons can be m anually operated or programmed to fire at regular or random  intervals.  Shell 
crackers are typically fired from  a shot gun and bla nk shells can be fired from “starter pistols”.  
Blank shells can be in the form of “screamers” and “bangers” which are small projectiles that are 
manually fired from  guns.  Rockets are m anually fired and typically have a relatively silent 
ascent followed by a loud explosion, thereby having a different effect than gas guns.   
 
Exploding shells have been found to be effectiv e in repelling and dispersing birds at landfills 
(Southern and Southern 1984, Davis and Davis 1984), and propane cannons are effective in some 
situations as well (Salmon and Conte 1981, Salmon et al. 1986, DeFusco and Nagy 1983).  
However, target species frequently habituat e to these  noisem akers, particularly if  the 
noisemakers are not accom panied by other m easures representing m ore of  a direct biological 
deterrent, such as falcons, dogs, or alarm /distress calls (Transport Canada 2008).  Colussy (pers. 
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comm.) has found noisemakers to be effective in conjunction with trained falcons.  Noisem akers 
were implemented at Newby Island  Landfill prior to the initiation of  a more comprehensive gull 
abatement program , with lim ited, short- term succe ss.  W hen com bined with other m easures, 
including the use of falcons, paintball guns, and vehicles, in June 2008, gull abatement at Newby 
Island became much more effec tive (SFBBO 2008). During the fa ll and early winter m onths of 
2007, gull species ranged from  approxim ately 1,600 to 3,200 gulls in 2007; however, when 
abatement m easures were expanded in 2008 to include falconry, paintb all guns and vehicles, 
counts were below 500 gulls during the same months (SFBBO 2008, SFBBO, 2010; Table 1).   
 
Noisemaker abatem ent techniqu es can be effectiv e again st bird s such  as gulls and corvids.   
However, care will be taken to ensure that these measures are not employed in close proximity to 
sensitive habitats and species, such as California clapper rails. 
 
Paintball Guns.  Paintball guns serve both as noise-m akers and non-lethal m easures to 
discourage nuisance birds, such as gulls and corvids.   
 
Vehicles.  The use of vehicles su ch as  trucks or all terrain vehicles  (ATVs) to flush birds, in 
combination with pyrotechnics and other m easures, has been effective in  reducing gull num bers 
at Ox Mountain Landfill (Robinson et al. 2009 in SFBBO 2008).   
 
Trained Dogs.  Trained dogs, supervised by a qualified dog trainer, can be effective in 
preventing gulls, corvids, and other avian species from landing on the active face of the Landfill 
and from roosting on other portions of the site.   
 
Trained dogs can be used to hunt sm all and medium-sized nuisance m ammal species out of 
buildings, debris piles, and othe r areas where m ammals may hide (s uch as the Recyclery  area).  
Additionally, “watchdogs” can be used in specific ar eas, such as the active face or Recyclery, at 
night to deter nuisance mammal species from foraging on food waste.  
 
Such dogs will be well train ed an d superv ised to p revent them  from  causing the inju ry o r 
mortality of non-target species. 
 
Trained Falcons.  A qualified falconer may use trained falcons, or other raptors, to prevent gulls 
and other avian species from obtaining food from the Landfill and Recy clery, and from roosting 
on the premises.  Abatement falcons are trained to perform aerial maneuvers designed to frighten 
gulls and other species.  Falcons have been a component of the effective gull abatement program 
initiated at the Newby Island Landf ill in June  2008, and f alconry techni ques have been used 
successfully at landfill sites in a number of other locatio ns, including Ontario (Blokpoel 1980), 
Simi Valley (W aste Managem ent 2008), Ox Mountain (Vasoncellos pers. com m., SFBBO 
unpublished data).  Falconry is often used in combination with other techniques for nuisance bird 
abatement (Transport Canada 2008). 
 
Falcons used for nuisance species abatement may occasionally interact with other raptors, and on 
rare occasio ns either th e abatem ent falcon or naturally-occurring raptor s injured during such 
interactions (Vasoncellos pers. comm.).  As a re sult, only well trained falcons and falconers will 
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be used for abatem ent purposes, and adverse eff ects on non-target species will be docum ented 
and reported to ensure that the use of falcons has a net benefit on sensitive resources in the area. 
 
Radio-controlled Drones.  The Landfill has experimented with the use of large, radio-controlled, 
raptor-like “drones” for harassing gulls at the active Landfill face in lieu of falcons.  The drones 
have the advantage of being dire ctly controlle d by the  ab atement spe cialist, thus  allowing the 
specialist to pursue groups of gulls , target specific areas, and chase gulls from  the area with 
much greater control than is available when falcons are used.  The Landfill may thus continue to 
use this approach in lieu of falcons. 
 
Human Disturbance.  Active human disturbance can be used to chase nuisance specie s from the 
Landfill and Recyclery.  This may include the use of ATV’s or a combination of other abatement 
techniques.  Target species include gulls, corvids, and medium-sized mammals. 
 
Distress Calls.  An am plified reco rding of dis tress calls,  es pecially of the m ost common gull  
species, m ay be used to dissuade gulls and ot her avian species from  obtaining food from  the  
Landfill and Recyclery, and from roosting on the premises.  Distress/alarm calls seem to be more 
effective, a nd have lo wer ra tes o f habitua tion, than other noisem akers because there is a 
biological basis for birds to be deterred by them.  Distress/alarm calls have had som e success at 
airports, landfills, and reservoirs (DeFus co and Nagy 1983, Payson and Vance 1984, Transport 
Canada 1986, BSCE 1988, Howar d 1992).  Distress calls seem  to be m ost e ffective in 
combination with pyrotechnics, m odels of dead or injured gulls, or other deterrent m easures 
(Transport Canada 1986, 2008). 
 
Predator Calls.  An amplified recording of the calls of predators, particularly raptors, have been 
used with som e success in deterring birds.  For exam ple, taped peregrine falcon calls were 
effective in dispersing gulls from Vancouver International Airport (Gunn 1973, LGL Ltd. 1987) .  
Such calls c ould be bro adcast from speakers n ear the ac tive face of th e Landfill,  from mobile 
sources such as vehicles, or from the Recyclery.  Care will be taken not to broadcast such calls in 
close proximity to marshes where California clapper rails occur. 
 
Decoys of Distressed Birds.  Decoys imitating wounded or dead birds, particularly gulls, can be 
deployed in  strateg ic location s aro und the L andfill and  Recyclery.   Stra tegically placed or 
positioned models of  dead or in jured gulls, o r dead gulls them selves, have been u sed to r epel 
gulls at airports, breeding colonies, and other areas (Stout et al. 1974, Naef-Daenzer 1983, Koski 
and Richardson 1976, DeFusco and Nagy 1983).  In some cases, these models (or dead gulls) are 
thrown in the air when  noisemakers are em ployed to associate the py rotechnics with inju ry to 
gulls (Transport Canada 2008).  These decoys w ill be most effective when used sim ultaneously 
with distress calls, pyrotechnics , raptors, dogs, and other abatem ent techniques.  Any necessary 
permits from the USFWS or CDFG to possess birds or parts of birds will be obtained prior to the 
use of dead gulls for this purpose. 
 
Visual Distraction/Deterrent Devices.  Objects such as kites, balloons, flags, scarecrows, raptor 
or coyote effigies, and inflatable “scary man” devices can be used to deter nuisance avian species 
from f oraging and roos ting a t the Landf ill and  Recyclery,  particula rly at tim es when hum an 
activities a re lim ited on the site.  Devices like ra ptor effigies and inflatable ob jects can be  
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programmed to activate at regular or random intervals, or can be radar activated which has been 
shown to increase effectiveness (R onconi et al. 2004, Ronconi and S t. Clair 2006).  These 
devices are likely to  h ave a g reater im pact wh en used sim ultaneously with o ther aba tement 
techniques, as gulls and corvids will likely acclim ate to these disturbances without the presence 
of humans, raptors, or dogs.  In areas where these measures have been effective, the devices need 
to be m oved periodically to inhibit hab ituation (DeFusco and Nagy 1983, LGL Ltd. 1987).  
Target species included gulls and corvids. 
 
Mobility.  The Landfill operator coul d add a consistent mobile com ponent to the abatem ent 
program.  The adaptive abatement measures listed above would then be implemented in multiple 
locations around the Landfill rather than only at the Landfill face to flush roosting gulls and limit 
the gulls’ ability to take advantage of gaps in abatement in the active disposal area.  For example, 
one individual could be dedi cated to firing flares, noisem akers, or paintball guns, or 
implementing other measures, from a vehicle in different locations around the non-disposal area. 
 
Vegetation Management.  Gulls roost and forage primarily in areas with unobstructed views that 
are relatively devoid of vegetation.  These areas include portions of the Landfill that have been  
recently active or areas that have sh ort, sparse vegetation.  Maintenance of taller v egetation has 
been found to deter gulls from roosting and foraging in some areas (Brough and Bridgman 1980, 
Hupf and Fl oyd 1995).  To prevent gulls from  roosting on the Landfill, all areas of the Landfill 
that are expected to be inactive for extended p eriods (i.e., more than a month) m ay be managed 
to produce vegetation that is at least 10 in tall in order to preclude gulls from roosting, provided 
vegetation is consistent with fi re prevention practices.  Bare so ils will be hydro-seeded with a 
mixture of appropriate seed, m ulch (can be obtained on-site), and fertilizer .  Qualified biologists 
will be consulted to determine the appropriate species (native species preferred, invasive species 
prohibited), tim ing of planting cert ain species, and the tim e of year that vegetation should be 
removed, if necessary, to avoid im pacts to nesti ng bird species.  Also, qualified biologists will 
take into consideration the potential presence and habitat requirements of burrowing owls whe n 
selecting vegetation m anagement techniques, so that vegetation m anagement does not result in 
the displacement of burrowing owls due to degradation of habitat.       
 
Physical Barriers and Roost Deterrents.  Phys ical ba rriers to im pede avian nuisance species  
from obtaining access to food waste may be implemented in strategic areas.  Wire mesh, or “gull 
wire” may be deployed in areas like the Recyclery to prevent gulls and other birds from landing 
on compost or other potential food sources.  Phy sical barriers will no t be placed in areas where 
they would pose a risk to non-target bird sp ecies flying through the area, and therefore 
consultation with a qualified biolog ist will be nece ssary.  If gulls, corvids, or oth er birds are 
entering the Recyclery building, plastic strips may be hung in open entranceways to prevent 
access to th e building.  All rooftops, light posts, signs, and other stru ctures can be fitted with  
stainless steel “b ird spikes” that  prevent avian  species from roosting on the site.  Also, electric 
shock strips or shock tracks may be installed and maintained to prevent birds from roosting.   
 
Barriers at the bases of the fenc ing around the Recyclery can also be used to prevent sm all and 
medium-sized nuisance m ammals from  moving between the Recyclery and adjacent, m ore 
natural ar eas to the sou th.  Sm ooth sheet m etal, plas tic, o r other m aterial at th e b ase of  the 
fencing can prevent sm all m ammals from cr awling through or clim bing ove r the fence.  
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Although these mammals would still be able to access th e Recyclery from  the Dixon Landing 
Road side,  lim iting access to  certain  areas m ay facilitate tra pping by co ncentrating access  in 
fewer areas. 
 
Small Mammal Trapping. W hereas rodenticid es will be us ed only inside buildings, sm all 
mammal traps (e.g., snap traps for m ice and ra ts) m ay be deployed outside buildings if 
monitoring determines that num bers of non-native  rodents are high.  This abatem ent technique 
will target s mall nuisance m ammals including hous e m ice, Norway rats, and roof rats.  The 
placement of such traps will be determined by a professional exterminator in consultation with a 
biologist to ensure that they are not placed in areas where s ensitive native species s uch as salt 
marsh harvest mice can be trapped. 
 
Removal of Problem Birds.  The Landf ill has c ontracted with the USDA APHIS to assist with  
corvid abatement.  One of the m easures that APHIS staff have taken in other areas around the 
South Bay is to rem ove “problem” pairs of nest ing birds or m embers of wandering flocks, such 
as common ravens, if they nest in areas where they are an  imminent threat to sensitive species 
(particularly state and /or federally listed thre atened or en dangered sp ecies) or are observed 
foraging in  the imm ediate vic inity of  sensitiv e spec ies n esting are as.  At th e Landf ill, a s 
elsewhere in the South Bay, APHIS will make such a determination on a case-by-case basis. 
 
Mosquito Larvicides.  If the covering of tires and m inimization of surface water (sou rce 
prevention) does not adequately control m osquito production at the Landfill and Recyclery, or if 
it is not feas ible for all surface water to be d rained at certain times of year when m osquitoes are 
hatching, th en contro l of larvae th rough chemi cal m eans will be im plemented.  Larvicides 
employed by South Bay m osquito abatem ent agen cies include “Golden Bear 11 1 1” (a sho rt-
lived petroleum distillate that is applied to the surface of the water and causes mosquito larvae to 
drown), m ethoprene (a juvenile growth horm one that specifically  targets m osquito larvae and 
prevents their m aturation), and Bacillus thuringensis israelis (a ba cterium that is tox ic to  
mosquito larvae).  Any chem ical or biologica l m ethods used to control m osquitoes on the 
Landfill and  Recyclery will be dev eloped in cons ultation with the Sant a Clara C ounty Vecto r 
Control District, and both the Vector Control District and the Director of Planning, Building, and 
Code Enforcement will approve the specific substances used for mosquito control. 

INITIAL ABATEMENT APPROACH 

Initial ab atement m easures will in clude all of the standard  m easures listed abov e.  Although 
mosquito control may require the use of chem ical or biological control measures specified in the 
Adaptive Measures section, these standard m easures are ex pected to be adequate to serve as 
initial m osquito and nu isance m ammal control ef forts.  USDA APHIS staf f will con tinue 
monitoring for and removing medium-sized mammals per its current program, and the Landfill’s 
rodent exterminator will expand rodent baiting to include the area inside the Recyclery building. 
 
The gull abatement measures implemented at Newby Island Landfill in June 2008, and modified 
as needed since then, have included the use of  trained falcons, paintb all guns, and trucks in 
addition to pyrotechnics and prop ane cannons.  These m easures have been shown to be highly 
effective at reducing the numbers of gulls using the Landfill.  The initial approach of  this NSAP 
is to use th is multiple-technique approach to control gull n umbers at the Landfill (although th e 
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individual components of this approach m ay vary somewhat, such as using the radio-controlled 
drones instead of falcons).   
 
Abatement measures directed at reducing Landfill and Recyclery subsidies of corvid populations 
will likely e mploy many of  the sam e measures as used f or gulls; however, becau se corvids d o 
not seem to forage at the activ e Landfill face,  but  rathe r concentrate foraging activities a t the 
Recyclery and com posting areas, the gull abatem ent m easures will n eed to b e ex panded to 
include the com posting areas (or se parate abate ment eff orts will be nee ded at the c omposting 
area and active landfill f ace).  USDA APHIS st aff contracted to assist the Landfill with corv id 
abatement have not yet identified specific corvid  abatem ent m ethods to be em ployed (Brian 
Popper, pers. comm.).  However, in addition to re moval of problem birds, described above as an 
adaptive m easure, som e abatem ent using m ethods sim ilar to those em ployed to reduce gull 
access to th e active Landfill face will be em ployed at the c omposting areas.  At the  Recyclery, 
enclosing food processing and food waste/com post storage areas within a physical barrier (such 
as netting or a building) would prevent corvids from accessing food.   
 
SFBBO (2008) has observed habitu ation by som e birds to the ab atement measures, and it is 
possible that variation in the techniques employed will be necessary to restrict nuisance bird use 
of the Landfill to low levels.  Also, it is recognized that some of the abatement measures listed in 
this docum ent m ay be found to be infeasible, m ay not  be cost ef fective relative to other 
measures, or m ay not be com pletely succe ssful at th e Landf ill a nd Recycle ry, even in  
combination with o ther m easures.  The NSAP is  therefore m eant to be adap tive so th at th e 
abatement and m onitoring m easures can be ad apted based on inform ation provided by prior 
abatement efforts and monitoring results (see Adaptive Management below). 

MONITORING 

Monitoring of nuisance species’ res ponses to abatement measures is a critical com ponent of the 
NSAP and the adap tive m anagement strate gies em ployed at the  Landf ill a nd Recycle ry.  
Monitoring is required to determ ine the num ber of  areas requiring m osquito con trol ( to gauge 
success in reducing the num ber of  area s with  m osquito breeding  con ditions), the  num ber of 
mammals that are trapp ed (to  gauge success in  reducing num bers of nui sance mammals at th e 
site and th e site’ s attra ctiveness to  these spec ies), and the  num ber of nuisance b irds tha t ar e 
attracted to and using th e Landfill.  The f ollowing sections outline the monitoring approach th at 
will be im plemented, under the dire ction of  the  General M anager or Direc tor of  Inf rastructure 
Development of the Landfill operator, for each group of species. 
 
Gulls.  Monitoring of gull respo nses to abatement measures will be an im portant component of 
the monitoring process, given that gulls, particular ly California gulls, have the greatest potential 
to depreda te and com pete with se nsitive spec ies over a broad area,  and they are the m ost 
numerous group of spe cies that forage at th e Landfill and  Recyclery.   Gull surveys will be 
conducted by qualified ornithologist s (i.e., ornithologists capable of identifying gulls to species 
and age class) to estimate numbers of gulls, dete rmine which species of gulls are at the Landfill 
and Recyclery, and determine the general compass direction of gull arrivals and departures.  The 
biologists will be se lected by the General Man ager or Director of Infrastructure Development of 
the Landfill and approved by the San Jose Director of Planning, Building, and Code Enforcement 
(see Reporting and Review below).  These surv eys will be cr itical in d etermining what ef fect 
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abatement measures are having gulls and will help eluc idate the im pacts of gull f oraging at th e 
Landfill and Recyclery on South Bay natural resources. 
 
Gull survey s will be conducted o n a weekly  ba sis whenever a new abatem ent approach is 
implemented, or when the abatement contractor changes, for a period of one month to ensure that 
the new approach/contractor is effective.  Ther eafter, gull surveys will be conducted twice per 
month, with the two surveys/month being separated by at least 10 days, throughout the first year 
the NSAP is im plemented.  Af ter the f irst ye ar, surveys m ay be reduced depending on the 
effectiveness of abatement measures (see Adaptive Management below).  If abatement m easures 
prove highly effective, survey frequency m ay be reduced even during the first year, pending 
review of monitoring data and approval by th e Director of Planning, Building, and Code 
Enforcement.   
 
During each  gull m onitoring survey, on a weekday when the Landfill is receiv ing waste, on e 
observer will be s tationed at a v iewing station  that ove rlooks the ac tive face of the Landfill,  
beginning at first light, or about 30 minutes before sunrise, until  dark.  The observer will use 
binoculars and a spottin g scope during survey peri ods.  Counts of total num bers of gulls restin g 
on the Landfill, flying just above th e Landfill, and roosting or foraging on the open face will be 
tallied once every other hour.  Following each count , an estimate of the proportion of each gull 
species and proportion of gull age classes will be made by counting sample subpopulations at the 
Landfill.  These survey s are expected to take approximately 15-20 minutes.  After counting an d 
estimating proportions of species and age classes,  the observer will spend 15 m inutes estimating 
numbers of incom ing and outgoing gu lls (by sp ecies if  f easible), noting  time and direc tion of  
arrival at and departure from the Landfill.  The observer will repeat the same survey process f or 
the Recyclery the n ext hour, altern ating b etween the Land fill and the Recyclery in altern ate 
hours.  The observer will opportuni stically record any interact ions that rapto rs used for 
abatement have with native species (especially na turally occurring raptors), responses of gulls to 
abatement measures, and his/her impression o f the effectiveness on g ulls of vario us abatement 
techniques being employed.  Measurements of wind speed, temperature, and percent cloud cover 
will be taken at least three times daily.  These observations will then be used to estimate, giving a 
low and high range, the num ber of different indivi dual gulls and the turnover rate of gulls using 
the Landfill during the day.  The biologists will not  inform the Landfill operator which days the 
surveys will be conducted to avo id possible bias resulting from  varian ce in Landfill an d 
Recyclery operations and abatement techniques.   
 
Corvids.  Surveys for Am erican crows and common ravens will be co nducted twice per m onth 
(with th e two m onthly surveys se parated by at least 10 days) a t the  Landf ill an d Recyclery .  
These surveys may be conducted concurrently with the gull monitoring, if feasible, or conducted 
as separate survey efforts.  Counts of total numbers of corvids (crows and ravens) resting or 
foraging in the com posting area of  the Landf ill will be tallied once every other hour.  These 
surveys will be conducted by qualified biologists simultaneously with the gull surveys.  After 
counting in dividuals, the observ er will sp end exactly 15  m inutes counting incom ing and 
outgoing corvids during the survey, noting time and direction of arrival at and departure from the 
Landfill.  The observer will then re peat the survey process for the Recyclery, ending the survey 
after one hour and repeating the pro cess at th e start of the next hour.  The observer will reco rd 
the responses of corvids to abatem ent measures and his/her im pression of the effectiveness on 
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corvids of various abatem ent techniques being em ployed.  These observations will then be used 
to estimate, giving a low and high range, the numb er of individual corvids and the turnover rate 
of corvids using the Landfill during the day.  Because corvids may forage in locations other than 
the composting area and  Recyclery, the location s on which these m onitoring efforts focus m ay 
be adapted as needed to cover areas where corvids are concentrating their foraging. 
 
Small and Medium-sized Mammals.  Monitoring of small and medium-sized mammals will be 
necessary to determine the abundance of nuisance mammals that use the Landfill and  Recyclery, 
what portions of the site they use, seasons of greatest abundance, an d the effectiveness of 
ongoing abatement techniques used to m inimize their access to food waste.  Monitoring will be 
conducted by abatement staff.  For exam ple, accurate records of trapp ing, lethal removal, and  
spotlighting observations, including the date, sp ecies, location, and number of individuals, will 
be kept for m edium-sized m ammals by APHIS st aff, and sim ilar records of trapping/baiting 
results for rodents within buildings will be kept by the rodent exterminator.  All data on nuisance 
animals observed, c aptured, or killed will b e recorded along with a rec ord of the le vel of effort 
employed (such as the duration of  spotligh ting surveys, n umber of  trap-nigh ts, o r num ber of 
baiting stations) so that the effectiveness of abat ement efforts can be quantified as a rate (e.g., as 
the number of red foxes observed per 8-hour surv ey or the num ber of house m ice trapped per 
trap-night).  Locations will be described at a lev el of detail (e.g., a certain part of the Recyclery,  
or UTM coordinates for each m edium-sized mammal trap) adequate to  inform future abatement 
efforts.  A spatial analysis of the species captured and variability in seasonal abundance of 
nuisance mammals will inform the adaptive management process and allow for concentration of  
trapping efforts in locations and seasons that will be m ost effective in reducing nuisance species 
access to food waste.   
 
To ensure that soil cov erage of the active f ace is effective in reducing nocturnal foraging by 
nuisance species (presum ed to be prim arily mammals) at the Landfill and Recyclery, APHIS 
staff will conduct noctu rnal surveys of the site at  least twice per m onth during the first year th e 
NSAP is implem ented.  Af ter the f irst ye ar, surveys m ay be reduced depending on the 
effectiveness of abatement m easures (see Adaptive Management below).  All nuisance species 
and their behaviors will be recorded. 
 
Mosquitoes.  Landf ill staf f (or others, if  m osquito control is im plemented by contrac tors o r 
Vector Control District staff) will maintain records of the level of  need for mosquito abatement, 
based on the number, size, or occupancy rate of  locations supporting mosquito larvae or suitable 
breeding conditions.  If chem ical or biological measures are used to control m osquitoes, records 
will be kept of the type  of measure, the intensity of control (based on the frequency and am ount 
of the substance used), and the effectiveness of treatment. 

SUCCESS CRITERIA  

Completely eliminating nuisance species access to the Landfill and Recyclery is not feasible, and 
thus abatement success cannot be m easured as the complete absence of nuisance species.  For 
each group of nuisance species add ressed by this pl an, success of this abatem ent plan will be 
defined as m aintaining or reducing abundance of nuisance species using the Landfill relative to 
baseline levels.  In other words, the abatem ent plan is no t considered successful if m easures of 
abundance of nuisance species exceed baseline levels. 
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Although some data exist regarding  the use of the Landfill and Recyclery by nuisance species,  
particularly gulls, these data have been collected  rigorously for only relatively short time periods 
(i.e., by SFBBO since 2007).  Given the potentia l for significant intera nnual variability in 
numbers of some nuisance species, longer-term monitoring may be necessary to more accurately 
determine the levels of nuisance s pecies use (a nd thus, th e effectiven ess of nuisance species 
management) that will be considered succes sful.  The following sections provide som e 
information on baseline num bers and describe the process by which the m onitoring results will 
be evaluate d to deter mine the success of  abatem ent activitie s.  These evalua tions will b e 
conducted by the Director of Planning, Buil ding, and Code Enforcem ent and by qualified 
biologists approved by the Director, in the context of the annual report (see Report and Review 
below). 
 
Gulls.  Previous gull counts conducte d in 2006 by SFBBO and USGS indicate that California 
gulls are the m ost numerous gull species betwee n April and August.  Th e average abundance of 
California g ulls at the Landfill during recen t s urvey counts was 3877 gulls (Ack erman et al.  
2006) in 2006, and in 2007 the high count of Califor nia gulls was 3612 in the month of February 
(SFBBO 2007).  Other high count s of gulls at the Landfill have included 33,000 (including 8000 
California g ulls) on 22  Decem ber 1998 and 24,000 (inclu ding 8000 California g ulls) on 2 4 
February 1998 (Santa Clara County Bird Data).  Other gull species observed in high num bers at 
Newby Island include herring gulls (9000 on 19 December 1997; 24,000 on 22 December 1998; 
20,000 on 8 March 2000 ), western gulls (200 on 19 February 1997; 400 on 22 December 1998), 
glaucous-winged gulls (300 on 19 Decem ber 1997;  800 on  24 February 1998), an d Thayer’s 
gulls (300 on 19 December 1997; 350 on 24 February 1998; Santa Clara County Bird Data).   
 
These counts represent the highes t number of in dividuals observed at an y one tim e.  However, 
observations of gulls here and elsewhere in th e South Bay over the years show a high rate of 
turnover, with gulls constantly moving in and out of the Landfill during the day.  As a result, the 
number of different individuals using the Landfill in a g iven day is substantia lly higher than the 
maximum number recorded at a given tim e.  Howe ver, high gull counts r ecorded prior to the 
reduction in the amount of waste accepted at Tri- Cities Landfill in 2007 were likely the result of 
the availability of food at, and the close proximity of, both landfills simultaneously, as gulls were 
frequently observed moving between the two landfills prior to 2007. 

Analysis of  SFBBO’s gull coun t da ta ind icates a continuing reduction in the num ber of gulls 
observed/sample from an average of 2,597 in 2007, to 987 in 2008, and 609 in 2009 (Table 3), 
representing a 77 percent reduction in three years (ESP 2010).   

Table 3.  Descriptive Statistics of Gull Counts/Sampling Period By Year 

Statistic Year
2007 2008 2009

Mean 2597.3 987.0 609.2
Standard Error 297.4 133.6 109.0
Median 2328.8 501.6 442.1
Mode 4692.5 13.3 N/A
Standard Deviation 1629.1 1149.3 511.0
Sample Variance 2653869.4 1320786.9 261146.61
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Kurtosis -0.5 4.9 4.8
Skewness 0.5 1.9 1.8
Range 6163.5 6232.5 2298.3
Minimum 34 0 13.8
Maximum 6197 6232 2312
Sum 77915 73038.6 13402.7
Count 30 74 22
Confidence Level 608.3 266.3 226.6

 

Continued monitoring by SFBBO  (2010, 2011a, b) through June 2011 has docum ented gull  
numbers th at are s easonally flu ctuating (bein g higher in winter than in summer) but still 
relatively low compared to pre-abatement numbers due to continuing abatement efforts. 

Analysis of the quarterly data indicates that the highest numbers of gulls were generally observed 
in winter and fall, with the lowest num bers occurring in summer or spring, but these were 
inconsistent among years.  Analysis of the re productive period, defined as the period between 
April 15 and October 1 (W inkler, 1996 and Howe ll and D unn, 2007), indica tes that the m ean 
number of gulls/sample by date was consistently  greater during the non-breeding period than the 
breeding period for 2007, 2008, and 2009. 

Abatement activities were  initiated on Nove mber 16, 2007, just pr ior to the circulation date for 
the Notice of Preparation in December 2008, a nd were lim ited to peri odic pyrotechnical 
measures.  The use of falcons a nd dogs began on July 18, 2008.  For the purposes of this NSAP, 
the baseline condition for the firs t year of abatem ent is repres ented by the period between the 
initiation of pyrotechnical abatement and the start of falcon/dog abatement measures.  While this 
period represents less than a f ull year of data, it does include portions of both the breeding and 
non-breeding periods, as we ll as portions of the winter, spri ng, and summer seasons.  Using this 
methodology, the baseline num ber of gulls/survey for that period is 1994 gulls (rounded up to 
2000).  Thus, the baseline num ber of gulls used  for the purpose of com paring future gull 
abundance at the Landfill will be 2000 gulls (i.e., a mean of hourly census data on a given survey 
of 2000 gulls res ting on the Landfill,  flying jus t above the Landfill, and roosting  or foraging on  
the open Landfill face at the NISL).  This baseline is used to create an Action Threshold of 1000 
gulls/survey, which represents a 50 percent re duction of  th e base line level, and a 97 percent 
reduction from the historic high of 33,000 gulls in 1998. 

The need fo r increased gull ab atement measures during the first year of NSAP implem entation 
will be based on the following: 

1. If the Actio n Threshold  is exceed ed for two consecutive surveys, the NSAP Over sight 
Committee (see Reporting and Review below) will meet within 10 business days after the 
final (i.e., second) week of non-compliance to determ ine how to respond to an irruption 
of gulls (i.e. , initiation o f adaptive measures).  Enhanced abatem ent can be discontinued 
when the Action Threshold has not been exceeded for two consecutive months, or by the  
determination of the NSAP Oversight Committee.   

2. In the event that the ab atement technician  observes a large influx of  gulls, h e/she will 
estimate the number of gulls by conducting spot  counts from near the center of the active 
Landfill face.  In each cardinal direction (i.e., west, east, north, and south), the abatement 
technician will visu ally estim ate th e num ber of  gulls, and sum the four counts.  If  the 
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count exceeds the Action Threshold (i.e., 1000 gulls), NISL management will be notified 
to imm ediately initiate additional m easures, including adaptive m easures (e.g., ATV, 
paintball guns) until the gulls have been dispersed from the Landfill and gull numbers are 
below Action Threshold levels.  The General Manager and Director of Inf rastructure 
Development m ust be notified when the Action Threshold has been exceeded (see  
Reporting and Review below).   

 
3. The Director of Planning, Building, and Code  Enforcement may also choose to initiate 

additional unannounced gull surveys by qualified bi ologists if the Dire ctor receives at 
least three credible public complaints regarding an excess of  1000 gulls at the Landfill or 
Recyclery.  The additio nal surveys would be in addition to, not in lieu of, the regularly 
scheduled surveys described above.  The cos ts of the qualified biologist will be borne by 
the General Manager or Direct or of I nfrastructure De velopment of t he Landfill (see 
Oversight and Enforcement below).  Responding to public com plains will be entirely at 
the Director’s discretion.   

 
In order to determ ine the success in  reducing th e numbers of gulls f oraging at the Landf ill, the 
gull baseline will be compared to monitoring results.  The baseline will be compared to the mean 
number of gulls on th e ground p er surv ey, compiled by m onth for each y ear. The NSAP 
Oversight Committee ,established by the Director  of Planning, Building, and Code Enforcem ent, 
and others (see Oversight and Enforcement be low), will r eview m onitoring da ta a nd provide 
recommendations to the Direct or of Planning, Building, and Code Enforcem ent regarding any 
changes in success criteria as well as  any necessary changes in abatem ent measures, monitoring 
measures, or other program components.   
 
Corvids. As for gulls, the success criterion for corvids will  be prevention of an increase in corvid 
numbers above baseline levels.  No system atically co llected data are currently  available 
regarding corvid use at the Landf ill (including the com posting area) or Recyclery, thus there are 
no quantified baseline levels for com paring s uccess of the NS AP.  However, due to the 
Landfill’s existing,  and  ongoing, abatem ent measures  directed at gu lls, acc essibility of food  
waste at the  Landf ill is lower than it was prior to the im plementation of  abatement measures.  
Therefore, even if the “baseline” corvid us e is not qu antified until the en tire NSAP is  
implemented (i.e., following project approval) , the baseline established will undoubtedly be 
lower than the actu al b aseline abu ndance of co rvids when  the Notice of Preparation for the 
project’s EIR was prepared.  As a r esult, this baseline will be conservative from the perspective 
of protecting sensitive species from increases in corvid numbers as a result of the project. 
 
Because there are no ex isting baseline data for corvid abun dance at the  Landfill and Recyclery , 
numerical success criteria (i.e., no  increase in corvid abundance as a result of the project) and a 
numerical Action Threshold for corvid abundance will be set by the NSAP Oversight Committee 
within 1 year after regular, ri gorous monitoring according to the monitoring approach described 
above for corvids has been initiated.   
 
Mammals.  As indicated in Table 2, APHIS staff have collected data on the number of individual 
nuisance m ammals re moved from  the Landfill si nce 2000.  These data indicate the m inimum 
number of individuals o f each species presen t at  the Landfill, as these mammals were detected 
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and removed by APHIS.  However, because the level of effort em ployed in nuisan ce mammal 
abatement at the Landfill fluctua ted over tim e, and because  APHIS staff explicitly focused on 
certain species at certain tim es, these num bers do not represent the rela tive abundance of these 
species, either among species in a given year or for a given species  between years.  As a result, 
these data alone are not adequate to provide a basis for comparison of future m onitoring and 
abatement results. 
 
Because nuisance rodent removal efforts have focused on the interior of the BFI building rather 
than in the Recyclery,  no data that can serv e as an appropriate baseline for the determination of 
success criteria for rodent trapping in the Recylery are available. 
 
Nuisance m ammal removal suc cess cr iteria will be  established within 1 year after regular, 
rigorous monitoring according to the monitoring approach described above has been initiated.  In 
particular, monitoring will provide a “rate” of mammal observation or removal (e.g., the number 
of red foxes observed per 8-hour survey or the number of house mice trapped per trap-night), and 
the quantifiable success  criteria will be the maintenance of  species -specific nuis ance m ammal 
observation “rates” belo w certain le vels.  The success cr iteria will be determ ined by the NSAP 
Oversight Committee, consisting in part of qualified biologists, and convened by the City of San 
Jose to review the Year 1 monitoring data (see Reporting and Review below); APHIS personnel 
and the rod ent exterminator performing the abat ement and m onitoring will also b e involved in 
determining appropriate success criteria, based on their observations and experience on the site.   
 
Mosquitoes.  Because the presence of mosquitoes, and other nuisance insects, at the Landfill and 
Recyclery have previously b een within acceptable levels  (with ongoing m anagement and 
monitoring), success criteria for abatement measures will be met if mosquito abundance does not 
exceed cu rrent lev els.  If m osquito abatem ent m easures are fo llowed and the ope rator’s s taff 
continues to work with the Vector Control District, then the success criteria will be met for these 
abatement practices.   T he Director of Planni ng, Building, and Code Enforcem ent will m onitor 
success of mosquito abatem ent through communication with the Vect or Control District and/or 
review of monitoring reports from the Landfill. 
 
Interpretation of Monitoring Data Relative to Success Criteria.  Although the su ccess of the 
NSAP will be defined as no increas e in abundance of  nuisance species, or in  the case of gulls a 
specific baseline h as b een set, it is necessary  to acknowledge th at short-term  increases in  
abundance of certain species above baseline levels may occur from time to time.  This may occur 
due to habituation of  nu isance b irds to cer tain a batement measures ; sho rt-term problem s with 
implementation of certain m easures (e.g., failure of m ammal trap s or lack of availability of  
trained falcons); temporal variability in abundance of species such as gulls in the South Bay as a 
whole (independent of food availability at Newby Island Landfill); or inappropriate identification 
of baseline levels (e.g., if the single year of data on gull abundan ce the baseline is set is not 
representative of a typical yea r).  If m onitoring data indicat e an increase in abundance of  
nuisance species, the Director of Planning, Building, and Code Enforcement, with guidance from 
qualified biologists on the NSAP Oversigh t Committee, will dete rmine whether th e short- term 
increase in nuisance sp ecies reflects a def iciency in the abatem ent program and will de termine 
whether (and what) changes to the abatement program are necessary to remediate the deficiency.  
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The goal of  NSAP is long-term  abatement of nuisance species issues, and thus success is m ost 
important over the long term. 

ADAPTIVE MANAGEMENT 

Due to uncertainties regarding the effects of various abate ment m easures on nuisance species 
(including the potential for habituation of nuisan ce animals to certain m easures), all abatem ent 
measures for nuisance species at the Landfill and Recyclery,  as well as the m onitoring program 
outlined in this NSAP, are m eant to be adaptive.   After the initial abatement approach described 
above is implemented, monitoring will determine the responses of nuisance species to abatement 
efforts.  In some cases, the effectiveness (or lack thereof) of certain abatement techniques will be 
apparent after a few days, weeks, or months.  It is expected that the General Manager or Director 
of Infrastructure Development of the Landf ill operator will coordina te communication between 
personnel implem enting these techniques and personnel perform ing the m onitoring on an 
ongoing basis, and that ineffectiv e or particularly effective t echniques will be  identified and 
discussed.  Therefore, abatem ent techniques m ay be modified on a weekly or m onthly basis if 
previous efforts were no t sufficiently successful.  In other cases, the effectiv eness of abatement 
measures may not be apparent until the m onitoring efforts for an entire season or year are 
assessed and discussed (as described in Reporting and Review bel ow).  What ever t he 
circumstances, abatement measures will be ad apted as needed to increase th eir success.  W hen 
abatement measures are m odified, records  will be  maintained of what changes were m ade and 
when to inform monitoring. 
 
Each phase of m anagement activities will be co nducted based on the results of prev ious efforts 
and will take into account ne w inform ation gathered by m onitoring or as new techniques are  
developed.  For instance, if certain abatement measures appear to be successful in reducing gulls 
access to fo od waste at the Landfill, then  thos e measures can be enh anced, while other,  les s 
successful, measures can be reduced or dropped completely.  In the case of m ammal trapping, 
monitoring may indicate that cert ain nuisance mammal species use pa rticular regions of the site 
more than others, perhaps using certain levees as movement corridors.  Th erefore an increase in  
trapping effort in those areas, and a reduction in others, could increase the efficacy of overall 
trapping efforts.  In some instances, a combination of measures may be required to be successful; 
therefore various combinations may have to be attempted until desired results are achieved. 
 
Monitoring efforts will also be adap tive.  For example, if abatement measures are determined to 
be highly successful for avian species, then gu ll and corvid monitoring could be reduced fr om 
weekly to bi-weekly or monthly.  Also, nocturnal foraging survey s could be reduced in duration 
based on monitoring results.   
 
The General Manager or Directo r of  Inf rastructure Developm ent of  the Landf ill operato r, th e 
Director of Planning, B uilding, and Code Enforcem ent, and those perform ing the monitoring, 
reporting, and review should draw on the experi ences of falconers, lo cal biologists, and 
abatement experts to m odify and improve the abatem ent m easures in this plan  as needed.  
Flexibility, even with the standard measures, is a key component of the NSAP and therefore it is 
expected th at the op erators will work with the Directo r of Planni ng, Building, and Code 
Enforcement, members of the NSAP Oversight Co mmittee, local biolo gists, and others to find 
the combination of techniques that is m ost successful and efficient in reducing nuisance species 
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foraging at the Landf ill and Rec yclery while allowing f or norm al Landf ill a nd recyclin g 
operations to continue.   
 
This NSAP itself is intended to  be a living docum ent.  Every two years, it wi ll be updated as 
necessary to describe the latest abatem ent a nd m onitoring m ethods being im plemented; this 
update will also include a revi ew of “new” abatem ent technique s being im plemented at other 
facilities for consideration at Newby Island Landfill. 

REPORTING AND REVIEW 

A reporting and review process will be established by the Gene ral Manager or Director of 
Infrastructure Development of the Landfill opera tor and the Director of Planning, Building, and  
Code Enforcement to assess the effectiveness of nuisance species abatement, and to help inform 
the modification of measures as necessary, with  the goal of r educing nuisance species access to  
food waste at the Landfill and Recy clery. Biological consultants will be required to conduct gull 
monitoring activities.  These c onsultants will be chosen by the General Manager or Director of 
Infrastructure Development of the Landfill and approved by the Directo r of Planning, Building, 
and Code E nforcement; approval shall not be un reasonably withheld.  Initially, small ma mmal 
monitoring activities will be performed by the rodent exterminator, and corvid and medium-sized 
mammal monitoring will be performed by APHIS staff who will be performing the abatement for 
these species.  The Director of Planning, Bu ilding, and Code Enfor cement or the NSAP 
Oversight Committee could determine whether monitoring for these species should be conducted 
by other biologists if monitori ng perform ed by these abatem ent contractors is inadequate.  
Funding for the NSAP and biological consultant s will be provided by th e General Manager or 
Director of Infrastru cture Development.  Th e reporting and review process will involve the 
following: 
 

• A m onthly review of the success or failure  o f abatem ent m easures by an approved 
biological consultant.  The findings of this review will consist of a brief memo submitted 
to the Director of Planning, Building , and Code Enforcement.  If multiple consultants are 
conducting different m onitoring activities (e.g., avian m onitoring vs. m ammal trapping), 
the Genera l Manager or Direc tor of  Inf rastructure Dev elopment will choo se one 
consultant (as approved by the Director of Planning, Building, and Code Enforcement) to 
prepare the monthly rev iew memo.  All consultants will be responsib le for subm itting 
previous month’s data no later than 5 business days after the last day of each month to the 
preparer of the monthly review.  The monthly review will be submitted to the Director of 
Planning, Building, and Code Enfor cement no late r than 10 business da ys after the last 
day of the previous month. 

• An annual report, compiled by one of th e biological consultants conducting the 
abatement monitoring, will be p resented to the Director of Planning, B uilding, and Code 
Enforcement by the end  of February of each  y ear, d escribing abatem ent m easures and  
monitoring results for th e prior year.   If multiple consultants are conducting m onitoring 
activities, necessary information for the annual report will be submitted to the preparer of 
the annual report by the end of January each year.  The report  will contain the following 
sections:  
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o Abatement Methods – a com plete descript ion of all nuisance species abatem ent 
measures attem pted during the ye ar; th is description will include the types of 
abatement, when and where they were used, and by whom they were implemented 

o Monitoring Methods – a com plete descrip tion of all abatem ent measure m onitoring 
activities that were conducted during the year 

o Monitoring Results – a summary and analysis  o f all the m onitoring da ta collec ted 
throughout the year.  The data will be summ arized in text and al so presented in the 
form of tables and figures as appropriate  to  clearly and  concisely  describ e the 
monitoring data collected.   

o Discussion – a discussion section comparing the effectiveness of abatement measures 
o Recommendations – a discussi on of recomm endations for the next year outlining 

recommended changes in abatement or monitoring activities  
o Letters and Responses – a copy of all comm ent letters to the operators or the Director 

of Planning, Building, and Code Enforcem ent concerning nuisance species at the 
Landfill and Recyclery will be attached to the annual report.  Responses to comm ent 
letters addressing issues outlined in the letters will also be included.   

• The Director of Planning, Buildin g, and Co de Enforcement will select the NSAP 
Oversight Committee.  This comm ittee will co nsist of  qua lified bio logists, City of  San 
Jose Staff, and others chosen at the Direct or’s discretion.  The qualified biologists on the  
committee must includ e representatives fr om the Don Edwards San Francisco Bay 
National Wildlife Refuge and a Bay-area bi rd observatory (e.g. possibly SFBBO).  The 
director m ay choose other comm ittee m embers with relevant expertise, which m ay 
include City of San Jose staff, the City’s consultants, and other Bay-area biologists.  The 
NSAP Ove rsight Comm ittee will review annual m onitoring reports and provide 
recommendations to the Director regarding any changes in success criteria (including 
levels of abundance that should be consider ed the baseline agains t which m onitoring 
results will be com pared), abatement measures, monitoring measures, or other program  
components that should be made.  This committee may also be consulted by the Director 
to discuss nuisance species abatement issues identified in monthly reviews.  The Landfill 
General Manager or Director of Infrastructu re Development, and co ntracted bi ologists, 
should atten d NSAP Oversigh t Co mmittee m eetings to  actively engag e in  discu ssions 
regarding NSAP i mplementation, particularly in regards to changes in the plan.  The 
Landfill General Manager, Dir ector of  Inf rastructure Deve lopment, other em ployees of  
the Landf ill, or other in dividuals with a f inancial intere st in the Landf ill o r Recyc lery 
may not be appointed to  the NSAP Oversight Committee.   If the Landfill is found to be 
in violation of success criteria  described above, or as yet to  be determined by the N SAP 
Oversight Committee, the committee will meet within 15 b usiness days to determine the 
necessary actions.   The costs  associated with the City staf f review and consultant costs 
will be  bo rne by the  Landf ill’s General Manager  or  Direc tor of  Inf rastructure 
Development. 

• The NSAP Oversight Committee may also choose to review and discuss off-site research 
and monitoring activities conducted in the Sout h Bay, as they m ay pertain to nuisance 
species abundance and their associated im pacts.  The comm ittee may choose to review 
information on western snowy plovers, California  clapper rails, or ot her species that are 
potentially impacted by nuisance sp ecies.  Th e committee may also review information  
on California gull population size, colony distri bution, or other data pertaining to gulls 

Nuisance Species Abatement Plan 
Newby Island Landfill  

H. T. Harvey & Associates
1 September 2009 (Revised 14 November 2011) 

 

88



(or other nuisance species) in the South Bay.  These reviews m ay be useful in 
determining if there are  changes re lated to im pacts of nuisance species of f-site and m ay 
inform the NSAP.   

• The NSAP Oversight Comm ittee will be res ponsible for determ ining if and when 
implementation of the NSAP has failed.  Failure will be defined as the Landfill operator’s 
inability or unwillingn ess to im plement an abatement pro gram that m eets the NSAP’s 
success criteria, withou t the exp ectation on th e part of the NSAP Oversight Committee 
that the deficiencies in or problems with implementation will be remedied. 

OVERSIGHT AND ENFORCEMENT 

The Landf ill opera tor, headed by th e opera tor’s General M anager or Direc tor of  Infrastructure 
Development, will be responsible fo r im plementing and funding the NSAP.  The  Director of 
Planning, Building, and Code Enforcement will be responsible for supervising and enforcing the 
NSAP to ensure tha t impacts of  the Newby Is land Sanitary Landf ill and the Recycle ry Planned 
Development project are less than s ignificant under CEQA.  The Director will review the annual 
reports, con duct pe riodic inspe ctions of  the La ndfill and  Recyclery  to ensure  th at aba tement 
measures are being implem ented, and respond to  com plaints from  third parties if nuisance 
species are not adequately controlled by the NSAP.   
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1.  INTRODUCTION  

 

This maintenance-level odor action plan calls for the ongoing monitoring of odors and provides 

guidance for responding to excessive odor complaints exceeding baseline benchmarks 

established during the period of October 2003 to June 2008.  The objective is to ensure that odor 

generators continue to maintain their best management practices and controls to keep odor 

incidents as low as practicable.  The plan is a transition from the City’s 2003 Odor Action 

Response Plan that reduced odor incidents to a baseline level through active stakeholder 

coordination.  It continues many of the processes outlined the 2003 plan, including use of the 

Bay Area Air Quality Management District (BAAQMD) rapid notification process.  Under this 

maintenance-level plan, staff will provide Council updates only an as needed basis and will 

continue to incorporate administrative changes in order to ensure that the processes and 

stakeholder contact information remains current.  

 

2.  BACKGROUND  

 

On October 7, 2003, the City Council held a public hearing to receive testimony about chronic 

odor episodes within the City.  Stakeholders including members of the community, regulatory 

agencies, and selected facilities attended.  After receiving public comment, the Council directed 

staff to work with stakeholders to develop and implement an odor action plan.  The objective 

was to reduce odor incidents by obtaining the cooperation and coordination of stakeholders and 

by simplifying the complaint reporting process.   

 

Staff prepared the Odor Action Plan according to the following principles: 

 

• Centralized Complaints Handling.  Publicizing use of the BAAQMD Hotline (1-800-334-

6367) would reduce confusion about how to submit complaints.  It also reduces 

regulatory duplication.  

• Timely Notifications.  Quick feedback to potential sources about odor events would allow 

them to adjust or stop their odor generating processes.  Sources identified this component 

as the most effective way to help them control odors from their sites.  

• Prevention/Oversight Accountability.  Development and implementation of best 

management practices at each potential source would yield consistent, responsive and 

effective odor control. 

 

Staff implemented the plan upon Council’s acceptance and provided Council quarterly status 

reports for the next three and one half years.  At its June 19, 2007 meeting, Council reduced the 

reporting frequency from quarterly to annual.  All other provisions of the action plan were to be 

continued, including the use of the BAAQMD odor hotline and the rapid notification process. 

 

2.1  Stakeholders 

 

Stakeholders consist of the members of the community, regulatory agencies, and potential odor 

sources that worked together to reduce the incidences of odor complaints.  A history of 

stakeholder meeting is including in Appendix A. 
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Milpitas Community:  The activities of the Milpitas community are adversely affected from odor 

incidents.  It is the duty of the sources and the regulatory community to limit odor incidents to 

the maximum extent practicable.  The community can assist this process by reporting odor 

incidents in a timely fashion and providing the BAAQMD investigator specific information 

about odors.  

 

Regulatory Agencies: 

 

California Integrated Waste Management Board  (CIWMB) - This state agency is charged 

with developing and enforcing regulations for air quality.  CIWMB oversees the 

performance of Local Enforcement Agencies (LEAs).  CIWMB also shares permitting 

and environmental review at landfill, recycling, and compost facilities. 

 

The Bay Area Air Quality Management District (BAAQMD) - BAAQMD is a special 

district charged with enforcing air quality regulations for stationary sources in the San 

Francisco Bay Area.  It is the lead agency for investigation and control of odors.  Upon 

receipt of a complaint, BAAQMD assigns a control number and sends an investigator to 

interview the complainant and locate the odor source.  BAAQMD enforces when five or 

more odor events are verified by the investigator within a 24-hour period, and if the odor 

source site is identified.  This process is undergoing a review and may include future 

revisions.  The BAAQMD odor complaint process is shown in Figure 1. 

 

City of San Jose Local Enforcement Agency (LEA) - The 1989 California Integrated 

Waste Management Act charged Local Enforcement Agencies with monitoring, and 

enforcing odor emission from composting facilities.  The local LEA is the Code 

Enforcement Section of the Planning Department of the City of San Jose.  The LEA is 

responsible for permitting, inspecting, and enforcing regulations. 

 

Potential Sources:  Figure 2 shows the locations of potential odor sources, which are largely 

outside of the City of Milpitas.  All sites were visited as part of a background review.  Staff met 

with representatives from each site to discuss odor sources and methods to control odors. 

 

City of Milpitas Sewage Collection System - The City’s sewage collection system consists 

of laterals, sewers and pump stations.  Odorous gases form from the decomposition of 

organic material.  Odors are generated where sewage is detained and are released with 

turbulent flow.  Such locations include the Main Sewer Lift Station located at the 

northwest corner of the city and the Venus Way Sewer Pump Station located near the 

corner of Capitol Avenue and Venus Way.  The Main Sewer Lift station is currently 

undergoing a total reconstruction to be completed October 2008.  During the design 

phase a comprehensive odor analysis was conducted that determined that specific odor 

control was not warranted.  The Venus station is less likely to generate odors because it is 

relatively small and consists of submersible pumps within a covered, wet vault. 

 

San Jose/Santa Clara Water Pollution Control Plant (WPCP) – This 50 year-old facility 

is located on Zanker Road a mile west of the City.  The WPCP treats sewage from  



 

 4 

Figure 1 
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Figure 2 

Potential Odor Sources Locations 
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Milpitas, San Jose, Santa Clara, and other Santa Clara communities.  Odors are generated 

in the sewage treatment and solids handling processes.  The treatment process first 

separates solids and liquids.  Solids are treated by anaerobic digestion for about 30 days, 

stored in open air lagoons for 3 to 4 years, and then air dried in open drying beds.  

Finally, the solids are hauled to the adjacent Newby Island landfill for use as alternative 

daily cover.  Odor controls include the use of chemicals such as chlorine, hydrogen 

peroxide, ferric chloride, and odor-masking agents.  The WPCP began a master planning 

effort in 2008 to guide the reconstruction of the facility to be conducted over the next 20 

years. 

 

Allied Waste – Newby Island Landfill - This landfill, located about one mile west of the 

City of Milpitas near Dixon Landing Road, was constructed in the 1930’s and has an 

estimated life until 2023.  Trash collected from Milpitas and other Santa Clara 

communities is disposed at this site. The facility covers approximately 350 acres and 

handles about 845,000 tons of solid waste each year.  Disposal is into cells with daily 

cover applied each evening.  Methane and other gases may be generated as a result of 

trash decomposition.  

 

Allied Waste - Compost Facility - This facility is located about one mile west of the City 

of Milpitas boundary at Dixon Landing Road.  The facility processes green and food 

waste into compost by aerobically decomposing the materials over about a 90-day period.  

Green wastes are shredded and dampened added prior to placement in windrows for 

decomposition.  The windrows are aerated mechanically.  Food wastes (including 

organics from the City of Milpitas) are placed into windrows that are covered with fabric 

and are aerated by means of negative pressure by fans. 

 

Zanker Road Landfill/Compost Facility.  This facility, located about 1.8 miles to the west 

of Milpitas, was constructed in 1985 and has an estimated life until 2023.  It covers about 

70 acres, with 46 acres of permitted disposal and the other 24 acres established as 

wetlands.  Landfilling operations include processing and disposal of nonhazardous, 

noncompostable, inert mixed wastes, as well as recycling residuals from the on site 

resource recovery activities.  It handles about 300,000 tons of material each year.  The 

Landfill composts yard waste by conventional open-windrow composting.  Windrows are 

watered and turned daily and the compost process is completed in twelve weeks.  Each 

day about 100 tons of grass and leaves is composted. 

 

The same company operates the neighboring Zanker Materials Processing Facility, with 

similar landfill operations. This second site is 70 acres and also handles about 300,000 

tons of material each year.  The resource recovery facility processes concrete, demolition 

debris, wood waste, glass, soil, and yard-waste and composting.  There is no composting.  

Disposal includes daily cover of trash cells. 

 

San Francisco Bay and Creeks).  Natural decomposition of organic material occurs in the 

San Francisco bay wetlands west of Milpitas.   During windy conditions, marsh 

sediments may be churned and odors released.  Such events are more likely to occur 

during the spring and/or fall.  Cargill formerly produced commercial salt by evaporating  

brine in a series of drying ponds on the bay fringe.  In August 2002, a transfer pump at 



 

 7 

Cargill Salt Pond A18 failed, resulting in exposure and decomposition of pond bottom 

organic material.  BAAQMD issued public nuisance citations.  Cargill since installed 

gates on levees to allow gravity transfer of water between ponds.  Portions of the Cargill 

holdings are now part of the South Bay Salt Pond Restoration Project. 

 

2.2  Implementation of Best Management Practices (BMPs).  

 

City staff and regulatory agencies completed site visits to each of the possible odor source 

facilities.  Facility staff has shared information on their operation and details on odor control 

practices.  The sites have best management practices (BMPs) to control odors.  Among the 

practices noted are: 

 

Allied – Compost Facility.  Allied submits an odor minimization plan, required to be submitted 

by all compost facilities under Integrated Waste Management Board regulations, to the LEA 

each year. The plan includes odor-monitoring protocols, summary of meteorological conditions 

affecting migration of odors, and a complaint response procedure.  Allied has improved various 

aspects of the plan over the years, including rapid response to odor complaints identifying 

Newby Island as the source. 

 

Allied – Landfill. The landfill is contracted to the WPCP to accept and beneficially reuse Class A 

biosolids as alternate daily cover.  Allied and WPCP staff monitor a weather station at the WPCP 

to forecast wind conditions and possible inversion layers which may adversely disperse odors 

during the loading and transportation of the biosolids.  Allied and the WPCP found in 2005 that 

transporting biosolids from the drying beds windrows directly to the landfill without stockpiling 

reduced odor complaints.  Allied has made several other operational changes reducing odor 

generation and dispersion, including: 

• Increased monitoring of meteorological conditions at the facility and use of 

meteorological data to minimize potential impacts of odor beyond the site boundary. 

• The conduct of a research and development program (test period from about February 

2005 to March 2007) to assess the advantages and disadvantages of composting yard 

waste on the top of the landfill. 

• Receiving dried sludge from the WPCP for disposal at the landfill during periods when 

meteorological conditions favor maximum odor dispersion and dispersion in a direction 

away from receptors. 

 

Water Pollution Control Plant (WPCP).  WPCP has implemented a BMP plan which includes 

extended solids stabilization enclosing process areas and ventilation through scrubbing or 

dispersion stacks, use of water trucks to control dust and completion of biosolids removal by 

each afternoon and use of mobile misting neutralizing chemicals, among others.  An on-site 

weather station provides wind speed and direction data, which assists in making operational 

decisions. The WCPC implemented several changes to its practices to control generation of 

odors from the sludge drying and hauling operations, including: 

 

• Increased monitoring of meteorological conditions at the facility and use of 

meteorological data that affect odor generating operations and, hence, minimize potential 

impacts of odor beyond the site boundary. 
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• More attention paid by plant personnel to hauling dried sludge during periods of the year 

and under meteorological conditions that were not conducive to odor dispersion and to 

dispersion over areas of high population density. 

 

Odor Advice.  The City employs a consultant to provide odor management advice.  The scope of 

activities includes as-needed services for the odor outreach program, review of best management 

practices at potential odor sources, advice on legislative changes, and support at coordination and 

public sessions.  

 

Additional Meteorological Stations and Monitoring.  The City of Milpitas installed 

meteorological stations at: 1) the City's sewage pumping station located adjacent to the WPCP 

and Newby Island, and 2) the City’s Public Works department.  These stations allow a better 

understanding of local weather conditions affecting odor transport and help assess odor 

incidences.  Data from the City’s meteorological stations complement meteorological conditions 

monitored by Allied/BFI at the Newby Island Landfill location and by the WPCP at the 

wastewater treatment plant. 

 

Over the course of the last three and one-half years, odor complaints have decreased and are now 

at a baseline level as shown in Figure 3.  It is appropriate to transition to a maintenance-level 

odor control action plan that will continue the rapid notification and complaint tracking 

processes.  The objective of this plan is to ensure that odor generators continue to maintain their 

BMPs and controls to keep odor incidents as low as practicable.  The BAAQMD rapid 

notification process will remain in effect and staff will continue tracking complaints to ensure 

that they remain at the currently attained baseline level.   

 

Figure 3 
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3.  MAINTENANCE LEVEL ODOR ACTION PLAN 

 

Due to the effectiveness of the City's odor management program, the City is transitioning to a 

maintenance-level plan consisting of on-going verification of proper operation of the rapid 

notification process and monitoring of alleged complaints to identify situations wherein the 

action (trigger) benchmarks are reached or exceeded.  Components of the Maintenance-Level 

Odor Action Plan are as follows.  

 

3.1  Streamlined Complaint Process.  The Bay Area Air Quality Management District 

reporting hotline will continue as the centralize complaint receipt site.  BAAQMD inspectors 

will now immediately investigate potential odor sources prior to interviewing complainant.  The 

contact number is 1-800-334-ODOR or 1-800-334-6367.  Outreach to advise the public of the 

number and what to provide is being implemented includes: 

 

• Flyers placed at public counters  

• Flyer as appears on www.ci.Milpitas.ca.gov 

• Public Service Announcements – City Media (1510AM, KMLP15 – TV) 

• Advertisement in “City Information Pages” of the May 2008 Milpitas Yellow Pages  

• Flyers available at annual Celebrate Milpitas! Art & Wine Festival 

• Flyers available at annual Family Day 

 

3.2  Rapid Notification Plan.    The rapid notification provides real-time information to 

regulatory agencies and stakeholders that may correlate to specific plant operations.  It gives 

agencies and stakeholders the opportunity to take proactive steps to mitigate any potential odor 

impacts.  Notifications are sent to the City of Milpitas and the City of San Jose LEA.  

Memorandums of understanding to receive complaint notifications have been completed between 

BAAQMD and Allied, Calpine, Cargill, WPCP and Zanker. 

 

3.3  Triggers for Significant Incident Response Plan.  Trigger levels of significant odor 

complaints are defined from experience gained over the past 36 months about the number of 

complaints indicating a potentially sustained problem.  The triggers are at a level higher than the 

random baseline and indicate that action is needed to investigate and resolve the cause of odor.  

The trigger levels lower than regulatory levels because it is prudent to trigger City and facility 

(source) action before the BAAQMD is obligated to take regulatory action. The benchmarks or 

trigger levels to invoke the Significant Incident Plan are:  

 

• 3 or more complaints per day from a single reporting location over 2 consecutive days, or  

• 16 or more complaints from a single reporting location over a 30-day period. 

 

If either of these trigger levels is exceeded, the City will implement Significant Incident 

Response Plan. 

 

3.4  Significant Incident Response Plan 

 

The following plan has been developed by CalRecovery, the City’s consultant, to be 

implemented in the event of a “Significant Odor Incident” (SOI).  A SOI is a condition wherein 

the frequency or intensity of odor complaints is above the baseline.  Such a situation requires 
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review and verification by City staff.  Upon determination that a SOI may have occurred, city 

staff shall begin the following process: 

 

Preliminary Investigation 

1. Staff contacts sources of complaint calls to confirm if the odors are still being observed 

and alleged source of odors. 

2. Staff contacts facility (ies) that are described in call complaints as the alleged sources of 

the odors to determine if, in the potential source’s, opinion there is a reason for the odor 

complaints, or if there have been any changes in operations near the time of the 

complaints that could have been the reason for the odor complaints, etc. 

3. Based on the results of the above contacts and a preliminary analysis of the situation, 

staff will decide if odor frequency indicates that facilities are not following best 

management practices (BMPs) and may proceed to the next step of the Plan. 

 

Notifications.  If staff concludes that BMPs are not being followed, staff will notify the 

following entities and to trigger all or part of the described actions, as appropriate:  

 

1. Public Works Director (PWD) will be notified of the observations and premise that 

triggered the SOI, 

2. Alleged Source(s) will be notified to implement their response plan (see Attachment 2), 

3. Regulatory Agency (BAAQMD and/or LEA) may be contacted to verify their response 

and follow up investigation status,  

4. Consultant may be asked to correlate meteorological and other factors to assist in 

verifying source(s), and assist as needed. 

5. City Council will be notified in the weekly update that the number of complaints 

exceeded the benchmark and will be given information about the cause and response. 

 

Staff Investigation.  If the results of the preliminary investigation are inconclusive, City staff 

may tour the area of complaints and source(s) in conjunction with affected stakeholders.  

Depending on the results of this tour, staff sources implement their contingency plans, as 

described below.  Staff may track and document corrective activities and results and brief PWD 

(and others as needed) of status.   

 

Allied Response Plan 

1. Facility receives report of SOI by City Staff. 

2. Facility immediately examines operational activities and downloads information from on-

site weather station to determine likelihood of being the odor-causing agent. 

3. If possible odor-producing agent, facility implements the following options: 

• Immediately suspends the suspected odor-causing activity/operation(s) as allowed 

by law. 

• Implements odor control measures.   

• Implements additional damage control measures (i.e. drive to the odor incident area 

to witness the event and/or interview witnesses).   

• Review operation to determine causation and future preventative steps. 

• If unlikely odor-producing agent, facility continues operations but reviews possible 

odor-generating procedures to preclude potential incidents. 

4. In both scenarios, coordination with BAAQMD inspector(s), LEA inspector(s) and City 

on findings applies. 
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WPCP Response Plan 

1. Facility (computer room) receives report of SOI by City Staff. 

2. Facility staff contact is alerted. 

3. Facility immediately examines on-site activities and obtains weather satellite information 

to determine likelihood of being the odor-causing agent. 

4. If possible odor-producing agent, facility implements the following options: 

• Immediately suspends the suspected odor-causing activity/operation(s) as allowed 

by law. 

• Implements odor control measures (i.e. mister device). 

• Implements additional damage control measures (i.e. drive to odor incident area to 

witness the event and/or interview witnesses). 

• Review operation to determine causation and future preventive steps. 

5. If unlikely odor-producing agent, facility continues operations but reviews possible odor 

generating procedures to preclude potential incidents.   

6. Provide finding to BAAQMD inspector(s), LEA inspector(s), and City on findings 

applies. 

 

Debriefing.  If needed, City staff will conduct debriefing on findings from alleged source and 

regulatory agencies to determine cause, and develop recommendations to prevent future 

recurrences.   

1. A subsequent session with stakeholders may be conducted to share information and 

update plans to minimize future episodes. 

2. All findings, actions and recommendations to be filed for use during any subsequent 

episodes. 
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APPENDIX A 

Stakeholder Site Visit and Coordination Session Summary  

 

 

Date Activity 

10-16-03 Stakeholder Coordination Kickoff Meeting 

10-22-03 Regulatory Stakeholder Meeting 

10-24-03 Water Pollution Control Plant (WPCP) Site Visit 

10-28-03 Stakeholder Coordination Meeting 

10-29-03 Review w/BAAQMD of complaint process 

10-30-03  Cargill Coordination Meeting 

10-30-03 Regulatory Stakeholder Meeting 

10-31-03 BFI Compost Site Visit w/BAAQMD and LEA 

11-12-03 Zanker Landfill Site Visit 

11-14-03 Regulatory Stakeholder Meeting 

11-14-03 Cargill Site Visit 

11-17-03 CIWMB Conference Call Meeting 

11-18-03 Calpine Los Esteros Power Plant Site Visit 

11-18-03 Stakeholder Coordination Meeting 

11-25-03 Regulatory Stakeholder Conf. Call 

11-25-03 BFI D-Shape Parcel Review Meeting 

12-01-03  Milpitas Sewage Pump Stations Site Visit 

12-17-03 Regulatory Stakeholder Meeting 

2-5-04 Stakeholder Coordination Meeting 

2-10-04 Odor Consultant Kickoff Meeting 

2-24-04 WPCP Best Management Practices Site Visit 

3-29-04 Newby Island Best Management Practices Site Visit 

5-11-04 Cargill Best Management Practices Site Visit 

5-12-04 Zanker Best Management Practices Site Visit 

5-25-04 Allied Site Visit with LEA/Cal Recovery 

6-17-04 South Bay Salt Pond Tour 

7-1-04 Odor Consultant Contingency Plan Meeting 

7-12-04 Weather Station Meeting 

7-21-04 BAAQMD Coordination Meeting 

7-28-04 Allied Coordination Meeting 

8-17-04 WPCP Odor Contingency Plan Meeting 

8-17-04 Allied Odor Contingency Plan Meeting 

12-15-04 Pond A-18 Comment Letter to City of San Jose 

5-02-06 Odor Action Plan Update Meeting with WPCP 

5-02-06 Odor Action Plan Update Meeting with Allied 
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APPENDIX B 

SIGNIFICANT ODOR INCIDENT CONTACT LIST* 

 

 

BAY AREA AIR QUALITY MANAGEMENT DISTRICT (BAAQMD):  

Vicki Dvorak, Air Quality Program Manager (phone: 415.749.4764) 

Steven Chin, Supervising Air Quality Inspector (phone: 415.749.4751, cell: 415.760.6345) 

Jay Patel, Air Quality Inspector (phone: 415.749.6561) 

Bob Delarno, Air Quality Inspector (phone:  415.749.5154) 

 

CITY OF SAN JOSE, LOCAL ENFORCEMENT AGENCY (LEA):  

Dennis Ferrier, Supervising Environmental Inspector (phone: 408.277.8725,  

cell: 408.888.8625) 

Jamie Matthews, Administrator (phone: 408.277.4703) 

Marty Pardun, Environmental Inspector (phone: 408.277.8724) 

Rich Archdeacon, Environmental Inspector (phone: 408.277.8723) 

 

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD (CIWMB) 

  Ken Decio, Senior Integrated Waste Management Specialist (phone: 916.341-6313) 

 

CITY OF MILPITAS: 

Elizabeth Koo, Administrative Analyst (408.586.3353) 

Kathleen Phalen, Utility Engineer (408.586.3345) 

Greg Armendariz, Director of Public Works/City Engineer (408.586.3317) 

 

ALLIED WASTE SERVICES (ALLIED): 

Gil Cheso, General Manager (phone: 408.635-1406, cell: 408.595.9716) 

Mark Buntjer, BFI Recyclery (phone: 408-945-2801, cell: 925.980.5236) 

 

CALPINE LOS ESTEROS POWER PLANT: 

Allison Bryan, Compliance Manager (phone: 408.635.1308) 

 

CARGILL:  

Sean Riley, Environmental Manager (phone: 510.790.8625) 

 

SAN JOSE/SANTA CLARA WATER POLLUTION CONTROL PLANT (WPCP): 

Ken Rock, Operations Division Manager (phone: 408.945.5356)  

Dale Ihrke, Deputy Director (phone: 408.945.5300) 

Keith Creal, RSM Supervisor (phone: 408.945.5434) 

 

ZANKER ROAD LANDFILL: 

Scott Beall (phone: 408.263.2384) 

 

 

*Bolded items indicate primary contact. 
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ODOR IMPACT MINIMIZATION PLAN 
Newby Island Composting Facility 

 
California Integrated Waste Management Board (CIWMB) regulations 
Title 14, CCR Section 17863.4 require that all compostable 
material handling operations and facilities prepare and maintain 
a site-specific Odor Impact Minimization Plan (OIMP). The 
following OIMP has been developed to assist the Newby Island 
Composting Facility in complying with these regulations. 
 
Project Name: Newby Island Composting Facility 
 
Mailing Address: 1601 Dixon Landing Road 
 Milpitas, CA  95035 
 
Landowner: International Disposal Corporation 
 1601 Dixon Landing Road 
 Milpitas CA  95035 
 
Project Mark Buntjer 
Contacts: Newby Island Recyclery 
 1601 Dixon Landing Road 
 Milpitas, CA  95035 
 (408) 945-2801 
 
Regulatory Dennis Ferrier 
Contacts: City of San Jose, Local Enforcement Agency 
 Planning, Building and Code Enforcement 
 170 W. San Carlos Street 
 San Jose, CA  95113 
 (408) 277-8725 
 
Odor Newby Island Recyclery Administration Office 
(working hours) 
Complaints: (408) 945-2801 
 Operations Manager mobile (non-working hours) 
 (Ed Hunt, 408-687-2212) 
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BACKGROUND 
The Newby Island Composting facility is a part of the larger 
Newby Island Recyclery. The Recyclery is an integrated recycling 
facility comprising numerous material recovery functions. The 
Recyclery building is located adjacent to Newby Island Landfill 
complex. The composting facility shares portions of both 
facilities (the Recyclery and the Landfill) to accommodate all 
aspects of its operations. The Recyclery has operated a 
composting operation at this location since 1994. The facility 
currently handles a diversity of organic feedstocks, including 
curbside source-separated yard waste, commercial food waste, 
self-haul wood and yard waste as well as wood recovered from 
construction and demolition activities. These materials are 
processed on-site and made into various end products. These 
include compost, mulch, colored wood, alternative daily landfill 
cover, agricultural soil amendments, and erosion control 
products. 
 
The Newby Island Composting Facility comprises several distinct 
operations including the receiving and processing area, the 
windrow processing areas, the aerated static pile area, the 
compost curing pad, and the screening and finished product 
storage area. These operations have changed locations within the 
larger facility footprint over time to accommodate changing 
market conditions, surrounding land uses, and landfill and MRF 
development needs. In 2000, the majority of the composting 
operations (the windrow, finished product screening, and curing 
portion of the facility) were moved to space available on the 
landfill site. Landfill construction is ongoing.  
 
ODOR IMPACT MINIMIZATION PLAN 
The following OIMP provides specific information on compliance 
with §17863.4 (b) – (d) for the compost facility. The text from 
Title 14 is presented in italics followed by the Newby Island 
Composting Facility’s proposed method of compliance. 
 
(b) Odor impact minimization plans shall provide guidance to on-

site personnel by describing, at a minimum, the following 



 

3 
 Odor Impact Minimization Plan 
Newby Island Composting Facility 
 

items. If the operator will not be implementing any of these 
procedures, the plan shall explain why it is not necessary. 

 
ODOR MONITORING PROTOCOL 
 
(1) an odor monitoring protocol which describes the proximity of 

possible odor receptors and a method for assessing odor 
impacts at the locations of the possible odor receptors; and 

 
The closest receptors will be facility staff and management who 
will be on-site daily monitoring the status of the facility. The 
nearest residences are located roughly due east of the facility. 
The western most dwelling unit of the Mill Creek/Brandermill 
development is approximately 5/8 of a mile from the facility 
boundary. This along with the Friendly Village Mobile-Home Park 
(located approximately 3/4 mile from the compost facility) are 
the major residential areas located near the facility on the 
south side of Dixon Landing Road. On the North side of Dixon 
Landing Road (which is within the City of Fremont) is light 
industrial and commercial development. The closest of these 
developments are located along the Interstate 880 frontage road, 
Kato Road. There is currently no development between the compost 
facility and Interstate 880. There is, however, a convenience 
store/gas station proposed at the corner of Dixon Landing Road 
and McCarthy Ranch Road. This proposed development and the 
proposed development on the North side of Dixon Landing Road 
(within the City of Fremont) will be approximately 1/4 mile from 
the green waste grinding and receiving area and 1-1/2 miles from 
the composting facility. 
 
The nearest downwind land uses include the Water Pollution 
Control Plant, and industrial properties in Milpitas, the 
landfill, and the salt evaporation ponds. The nearest residential 
uses in the direction of the prevailing wind are slightly over a 
mile southeast of the site, in Milpitas, beyond the Waste water 
treatment plant. 
 
In addition to these receptors, the facility is surrounded by 
other potential sources of odor. These include: 
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• The Newby Island Landfill 
• The surrounding marshes and Coyote Creek 
• The Zanker Road Landfill, which also operates a composting 
facility 
• The San Jose/Santa Clara Water Pollution Control Plant 
• Interstate 880. 
 
The Newby Island Recyclery and Composting Facilities utilize many 
of the recommendations developed by the City of Milpitas Odor 
Action Plan from January 13, 2004 and last revised May 2006. 
 
ODOR ASSESSMENT PROTOCOL 
Each day, the operator will evaluate on-site odors and evaluate 
planned operations for potential release of objectionable odors. 
The daily on-site odor evaluation consists of: 1) checking for 
BAAQMD rapid notification emails, 2) reviewing voicemail for odor 
complaints and 3) reviewing current weather data. This includes 
noting wind speed and direction, characterizing existing odor, 
noting current weather conditions, and noting any unusual odors 
or site conditions.) 
 
Operational practices will be implemented to minimize the release 
of objectionable odors, these include specific management 
practices as described in the Report of Composting Site 
Information: 
 
• Maintaining adequate heat in the piles through appropriate 

pile density, turning frequency and/or pile dimensions (Page 
8). 

 
• Providing adequate moisture through the use of the water truck 

and/or the water reel (Page 8). 
 
• Providing adequate aeration through proper initial particle 

size and subsequent reintroduction by turning (or mechanically 
in the case of the aerated static piles). 
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• Frequent monitoring of temperature and moisture content 
assures composting conditions are within acceptable 
parameters. 

 
All of the above help to minimize production and persistence of 
odors. In addition, good housekeeping measures - like clearing 
spilled materials between windrows, eliminating areas where water 
could pond, and maintaining reasonably sized stockpiles (no 
greater then 20 feet in height and no larger then allowed in the 
CUP document) of feedstock and finished compost. 
 
If the operator detects an objectionable on-site odor, they will 
follow the following protocol: 
 
1. Investigate and determine the likely source of the odor.  
 
2. Determine if on-site management practice could remedy the 

problem and immediately take steps to remedy the situation. A 
listing of possible sources and likely management actions for 
green waste processing and composting is shown in Table 1. A 
listing of possible management actions for potential odors 
emanating from the food waste processing and composting are 
listed in Table 2.  Facility personnel will consult either of 
these Tables, as appropriate, and discuss possible solutions. 
Each situation may require different approaches to minimize 
odors. 

 
3.  Determine whether or not the odor is traveling beyond the 

site by patrolling the site perimeter and noting existing wind 
conditions. 

 
4. Determine whether or not the odor event (or potential odor 

event) is significant enough to warrant contacting the 
adjacent neighbors and/or the LEA. Should the operator 
determine that the odor is significant to contact the LEA, the 
notification will be referred to all neighboring properties 
and regulators through the email referral system set up by the 
City of Milpitas. This system has operated for about a month 
and appears effective. 
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5. Log the odor source and corrective actions taken in the Site 

Air Quality Complaints Log. 
 
DESCRIPTION OF METEOROLOGICAL CONDITIONS 
(2) a description of meteorological conditions effecting 

migration of odors and/or transport of odor causing material 
off-site. Seasonal variations affect wind velocity and 
direction shall also be described; and 

 
The Facility is located in the flatlands of the southeastern side 
of San Francisco Bay, which provides the primary influence on 
local meteorological conditions. Larger meteorological factors 
influencing the entire Bay Area in general and the Santa Clara 
Valley influence the facility’s location specifically, which 
dramatically effects odor dispersion.  
 
The complicated meteorological conditions of the Bay Area are 
described in a climatological document prepared by the Bay Area 
Air Quality Management District (BAAQMD). The BAAQMD description 
of the specific influences of the Santa Clara Valley (the Newby 
Island Facility sits on the edge of the Santa Clara Valley and 
southwestern Alameda County, which BAAQMD describes as two 
separate regions) are excerpted below. The entire BAAQMD document 
is contained in Appendix A. 
 

“Santa Clara Valley 

The northwest-southeast oriented Santa Clara Valley is bounded by the 

Santa Cruz Mountains to the west, the Diablo Range to the east, the San 

Francisco Bay to the north and the convergence of the Gabilan Range and 

the Diablo Range to the south. Temperatures are warm in summer, under 

mostly clear skies, although a relatively large diurnal range results 

in cool nights. Winter temperatures are mild, except for very cool but 

generally frostless mornings. At the northern end of the Santa Clara 

Valley, the San Jose Airport mean maximum temperatures range from the 

high 70's to the low 80's during the summer to the high 50's-low 60's 

during the winter, and mean minimum temperatures range from the high 

50's during the summer to the low 40's during the winter. Further 

inland where the moderating effect of the Bay is not as strong, 
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temperature extremes are greater. For example, the AIR DISTRICT's San 

Martin station, located 27 miles up the Santa Clara Valley from the San 

Jose Airport, can be greater than 10 degrees Fahrenheit warmer on hot 

summer afternoons and greater than 10 degrees cooler during cold winter 

nights. Rainfall amounts are modest ranging from 13 inches in the 

lowlands to 20 inches in the hills. The wind patterns in the Valley are 

influenced greatly by the terrain, resulting in a prevailing flow 

roughly parallel to the Valley's northwest-southeast axis with a north-

northwesterly sea breeze extending up the valley during the afternoon 

and early evening and a light south-southeasterly drainage flow 

occurring during the late evening and early morning. In summer a 

convergence zone is sometimes observed in the southern end of the 

Valley between Gilroy and Morgan Hill, when air flowing from the 

Monterey Bay through the Pajaro Gap gets channeled northward into the 

south end of the Santa Clara Valley and meets with the prevailing 

north-northwesterlies. Speeds are greatest in the spring and summer, 

and least in the fall and winter seasons. Nighttime and early morning 

hours have light winds and are frequently calm in all seasons, while 

summer afternoon and evenings are quite breezy. Strong winds are rare, 

coming only with an occasional winter storm. The air pollution 

potential of the Santa Clara Valley is high. The valley has a large 

population and the largest complex of mobile sources in the Bay Area 

making it a major source of carbon monoxide, particulate and 

photochemical air pollution. In addition, photochemical precursors from 

San Francisco, San Mateo and Alameda counties can be carried along by 

the prevailing winds to the Santa Clara Valley making it also a major 

ozone receptor. Geographically, the valley tends to channel pollutants 

to the southeast with its northwest/southeast orientation, and 

concentrate pollutants by its narrowing to the southeast. 

Meteorologically, on high-ozone low-inversion summer days, the 

pollutants can be recirculated by the prevailing northwesterlies in the 

afternoon and the light drainage flow in the late evening and early 

morning, increasing the impact of emissions significantly. On high 

particulate and carbon monoxide days during late fall and winter, 

clear, calm and cold conditions associated with a strong surface based 

temperature inversion prevail. 
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The Newby Island Facility also maintains an on-site Oregon 
Scientific weather station to document specific on-site 
conditions. The weather station tracks current temperature, 
humidity and wind direction. All of this data is recorded and 
downloaded to a file, which is maintained on-site. 
 
 
COMPLAINT RESPONSE PROTOCOL 
(3) a complaint response protocol; and  
 
Facility management will use the following protocol in responding 
to citizen complaints. 
 
Response to Citizen Complaints 
It is expected that the majority of complaints will be received, 
not by the operator, but by the LEA. 
 
1. Should the LEA receive a complaint, they will notify the 

operator as soon as possible. During working hours this will 
be the Facility Operations office at (408) 945-2801 and the 
Operations Manager’s mobile phone number (to be provided) 
after working hours.  

 
2. Should the operator receive the complaint, they will log the 

event and the response for later LEA review.  The LEA (if 
available) and the Operator will go to the location of the 
complaint to verify that the compost facility is indeed the 
source of the odor and will attempt to characterize the odor 
so that they can trace the odor back to a specific operational 
phase of the facility. 

 
3. The Operator will document the complaint(s) in the Site 

Operations Log. 
 
4. The Operator will assess the complaint and the nature of the 

source of the odor complaint and will make a recommendation to 
the LEA within 24 hours of receiving the complaint or 48 hours 
should the citizen complaint be received weekends or holidays. 
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5. The Operator will implement one or more of the management 
practices (depending on the particular source of odor and the 
time of year) listed in Table 1 and/or Table 2  

 
6. The Operator will contact the complainant (if known) after the 

corrective action is taken to assess success of the action.  
If necessary, the Operator, LEA, and complainant (if choosing 
to participate) will meet within a reasonable time frame to 
assess the original problem and result after each compliant. 

 
7. Results and actions will be documented in the Site Operations 

Log, which serves as the Facility’s permanent record. 
 
 
DESIGN CONSIDERATIONS FOR MINIMIZING ODORS 
(4) a description of design considerations and/or projected 

ranges of optimal operation to be employed in minimizing 
odor, including method and degree of aeration, moisture 
content of materials, feedstock characteristics, airborne 
emission production, process water distribution, pad and 
site drainage and permeability, equipment reliability, 
personnel training, weather event impacts, utility service 
interruptions, and site specific concerns; and  

 
The facility is in a constant state of flux, moving operations 
and activities to accommodate changing landfill design and 
operations needs. The composting operation consists of several 
distinct operations including material receiving and processing, 
composting, curing and load out. 
 
Material Receiving. All material enters the facility crossing the 
scale house. Loads are directed to the appropriate processing 
area. Most loads are received at the grinding area to the east of 
the scale house. The Facility’s Report of Composting Site 
Information describes two distinct compost feedstocks: Type 1, 
which includes animal materials, mixed solid waste and food 
processing/manufacturing waste (as described by CIWMB 
regulations); and Type 2, which includes typical green waste 
materials and agricultural materials (again, as defined by the 
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CIWMB). Type 1 feedstock that is received and inspected at the 
Recyclery scales is directed to the receiving area adjacent to 
the Recyclery. Type 2 feedstock is directed to the grinding yard 
for processing. 
 
Yard Waste Processing. Some loads, like curbside materials are 
screened prior to grinding. Other materials go directly into the 
grinder. Processed materials are loaded into trucks for transport 
to the appropriate composting area. Type 2 feedstock is placed 
directly on an all-weather pad for composting. 
 
Yard Waste Composting. Processed yard waste is placed into 
windrows. Moisture is added to the windrows as needed for process 
control and to reduce dust (an odor) transport. Soon after 
placement, windrows are formed and turned using a specialized 
windrow turner. The turner mixes the feedstock, reestablishes the 
porosity, and redistributes moisture and heat. Windrows are 
turned at least 5 times during the Process to Further Reduce 
Pathogens (PFRP) period as required. 
 
Food Waste Composting. After processing, Type 1 feedstocks are 
delivered to the aerated static pile area. This facility uses an 
aerated static pile system which was developed during a pilot 
program conducted in conjunction with the City of San Jose. All 
type 1 feedstocks are formed over perforated High Density 
Polyethylene (HDPE) pipe. Air is introduced to the piles using 
pumps to draw air through the piles. During the first 15 days the 
process air is exhausted through a biofilter designed to reduce 
emissions that might cause odors. After the initial high-rate 
composting is accomplished the pipes are removed and the 
remaining windrow is completed using conventional windrow 
technology. 
 
Curing. Finished compost is moved to the curing area for curing 
and eventual screening. Finished, screened compost is loaded into 
trucks for transport off-site. 
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Employee Training.  Facility management provides regular training 
to new and existing employees. Monthly safety meetings are 
conducted and documented. 
 
Emergency Provisions. The significant processing equipment (the 
grinders, screens, turners and front-end loaders) are portable 
and diesel powered. During major equipment breakdowns, back-up 
equipment (such as grinding) can be contracted. Emergency 
contacts are shown in Table 3. 
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Table 3 

Emergency Equipment contacts 
 
Equipment Service Provider Phone 
Portable tub 
grinders 

Bio Fuel Systems John Nguyen 
510-612-1297 

Portable tub 
grinders 

Vision Recycling Mitch Masumoto 
510-353-6030 

Trommel Screen PowerScreen Paul Campbell 
707-253-1874 

Front-end Loaders Peterson Tractor Steve Belcher 
510-357-6200 

Water Truck Opperman & Sons 
(Santa Rosa) 

Mark Opperman 
707-433-4421 

 
 
Water Source. The facility has an on-site well for process water 
and also uses recycled water supplied by the City of San Jose’s 
Water Pollution Control Facility. Water is moved about the site 
using one of three water trucks. 
 
OPERATING PROCEDURES TO MINIMIZE ODOR 
(5) a description of operating procedures for minimizing odor, 

including aeration, moisture management, feedstock quality, 
drainage controls, pad maintenance, wastewater pond 
controls, storage practices (e.g., storage time and pile 
geometry), contingency plans (i.e., equipment, water, power, 
and personnel) weather impacts, biofiltration, and tarping. 

 
The facility is operated to manage all odor-producing areas of 
the facility so as to minimize the development of conditions that 
could lead to off-site odor problems. The predominant odor 
management tool is the windrow turner, which assures thorough 
mixing of feedstock materials and regular re-construction of 
piles to maximize porosity and assure thorough composting. Water 
trucks are used to minimize dust transport at key processing 
steps. Minimizing dust transport (and other airborne emissions) 
reduces odor molecule transport significantly. 
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Major facility processing steps are described below: 
 
Feedstock Receiving Area. Incoming feedstock’s can generate odors 
if they are stored for excessive periods of time prior to being 
collected and transported to the site. Feedstocks left 
unprocessed at the site can also generate significant odors, 
particularly during the rainy season. In order to minimize these 
potential odors, the facility processes material regularly and 
within regulatory limits. Incoming feedstock will be processed 
within 48 hours of receipt. In the event noxious loads of 
material are received they will be processed as soon as possible 
to address odors. Because of facility throughput requirements, 
equipment such as the grinder may operate daily. All green waste 
and source-separated food waste materials are scheduled for 
processing within 48 hours. 
 
Aisles between Windrows. Windrow aisles can be sources of odor if 
raw, un-composted material is left for excessive amounts of time 
without being exposed to the high temperatures of composting. The 
facility practices good housekeeping methods which include 
regular patrolling of windrow aisles to clean any spilled 
materials. Windrow aisles can also be a source of odor if 
stormwater or process water is allowed to pond in potholes or 
other pad depressions. Any standing water that is discovered will 
be absorbed with chipped material (or other absorbent) and the 
depression will be filled with pad material (typically dirt or 
clay). 
 
Yard Waste Windrows. Odors emanating from windrows typically 
indicate problems in the initial mixing, turning frequency, pile 
porosity and/or moisture content of the pile. The facility 
strives to create windrows with appropriate carbon to nitrogen 
level (approximately 30:1 to start), adequate initial mixing and 
with adequate moisture (45% to 60%) within the windrows. Windrows 
will be turned regularly on a prescribed (approximately twice per 
week for the first five turns and as windrow core temperatures 
dictate to follow) schedule. Any odors detected from the windrows 
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will be corrected using one or more of the techniques described 
in Table 1. 
 
Food Waste Aerated Static Piles.  Similar to a windrow system, 
odors emanating from an aerated static pile system indicate 
problems in the initial mixing, pile porosity and/or moisture 
content of the pile. In addition, odors can be indicative of a 
need to modify the aeration regime. Piles are created with 
sufficient carbon to nitrogen levels, sufficient porosity, and 
adequate moisture. Blower cycles have been designed to minimize 
odor generation by maximizing oxygen delivered to the piles. In 
addition each pile is covered with a Comptex blanket to further 
minimize odor transport. Any odors detected from the aerated 
static pile process will be corrected using one or more of the 
techniques described in Table 2. 
 
Curing piles. Curing piles have the potential to create odors if 
material that is not stable is moved to curing too soon, or if 
the pile is made too high. The facility only moves compost into 
curing piles that has undergone thorough decomposition and is 
ready for curing. The curing piles are typically 20 feet high. 
 
Screening. Screening can generate odors as dust particles can 
transport odor molecules. The facility uses a water truck to 
minimize dust during screening operations. The facility’s weather 
system is also consulted to assure screening is not conducted 
during periods of high winds (measured at greater than 25 MPH). 
The facility uses both a weather monitoring system and an on site 
windsock at the screening area to determine appropriate 
conditions for screening. 
 
Contingency Plans. All of the major processing equipment employed 
by the composting facility is portable and diesel powered (with 
the exception of the aerated static pile system which is electric 
and can be powered by a back-up generator). In the event of major 
equipment breakdown, replacement equipment can be rented from 
nearby contractors. Please see Table 3. 
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PLAN REVISION 
(c) The odor impact minimization plan shall be revised to 

reflect any changes, and a copy shall be provided to the 
enforcement agency, within 30 days of those changes. 

 
A copy of the Newby Island Composting Facility Odor Impact 
Minimization Plan will be kept at Facility Administration office. 
The OIMP will be revised within 30 days to reflect any changes to 
operations that affect the OIMP. The plan will be reviewed at a 
minimum of once yearly on the anniversary of its submittal and 
any necessary changes and updates will be made. 
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TABLES 
 

Tables 1 and 2, describing potential sources of odor and possible 
management techniques for the green waste processing and 
composting and the food waste processing and composting follow 
this page. 
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EIR 
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