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PREFACE 

 
This document together with the Subsequent Environmental Impact Report (SEIR) constitutes the 

Final Environmental Impact Report (FEIR) for the Communications Hill 2 project.  The SEIR was 

circulated to affected public agencies and interested parties for a 45-day review period from June 13, 

2014 to July 18, 2014.  This volume consists of comments received by the Lead Agency on the SEIR 

during the public review period, responses to those comments, and revisions to the text of the SEIR.  

 

In conformance with the California Environmental Quality Act (CEQA) and the CEQA Guidelines, 

the FEIR provides objective information regarding the environmental consequences of the proposed 

project.  The FEIR also examines mitigation measures and alternatives to the project intended to 

reduce or eliminate significant environmental impacts.  The FEIR is intended to be used by the City 

and any Responsible Agencies in making decisions regarding the project.  The CEQA Guidelines 

advise that, while the information in the FEIR does not control the agency’s ultimate discretion on 

the project, the agency must respond to each significant effect identified in the SEIR by making 

written findings for each of those significant effects.   

 

According to the State Public Resources Code (Section 21081), no public agency shall approve or 

carry out a project for which an environmental impact report has been certified which identifies one 

or more significant effects on the environment that would occur if the project is approved or carried 

out unless both of the following occur: 

 

(a) The public agency makes one or more of the following findings with respect to each 

significant effect: 

 

(1) Changes or alterations have been required in, or incorporated into, the project 

which will mitigate or avoid the significant effect on the environment. 

 

(2) Those changes or alterations are within the responsibility and jurisdiction of 

another public agency and have been, or can and should be, adopted by that other 

agency. 

 

(3) Specific economic, legal, social, technological, or other considerations, including 

considerations for the provision of employment opportunities of highly trained 

workers, make infeasible the mitigation measures or alternatives identified in the 

environmental impact report. 

 

(b) With respect to significant effects which were subject to a finding under paragraph (3) of 

subdivision (a), the public agency finds that specific overriding economic, legal, social, 

technological, or other benefits of the project outweigh the significant effects on the 

environment. 

 

In accordance with CEQA and the CEQA Guidelines, the FEIR will be made available for 10 days 

prior to certification of the EIR.  All documents referenced in this FEIR are available for public 

review at the City of San José Department of Planning, Building, and Code Enforcement, 200 E. 

Santa Clara Street, 3rd Floor, San José, CA  95110, on weekdays during normal business hours.
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SECTION 1.0 LIST OF AGENCIES AND ORGANIZATIONS TO 

WHOM THE DRAFT SEIR, NOTICE OF COMPLETION, 

OR NOTICE OF AVAILABILITY WAS SENT  

 

State and National Agencies 

California Department of Fish and Wildlife  

California Public Utilities Commission  

Caltrans District 4  

Caltrans Division of Transportation Planning 

Association of Bay Area Governments  

California Native American Heritage Commission  

California Air Resources Board  

California Highway Patrol  

California Department of Education  

California Department of Toxic Substance Control  

California Department of Parks and Recreation 

California Department of Conservation 

California Department of Water Resources 

U.S. Army Corps of Engineers 

 

Regional Agencies 

Bay Area Air Quality Management District 

San Francisco Regional Water Quality Control Board 

PG&E 

Valley Transportation Authority 

Santa Clara County Office of Education 

Santa Clara County Roads & Airports Department 

Metropolitan Transportation Commission 

Caltrain 

 

Local Agencies 

City of Campbell 

City Cupertino 

City of Los Gatos 

City of Milpitas 

City of Morgan Hill 

City of Santa Clara 

City of Saratoga 

City Sunnyvale 

County of Santa Clara 

Franklin-McKinley School District 

East Side Union High School District 

San Jose-Evergreen Community College District 
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Organizations/Businesses 

Santa Clara Valley Audubon Society 

Greenbelt Alliance 

Sierra Club - Loma Prieta Chapter 

California Native Plant Society – Santa Clara Valley Chapter 

Guadalupe-Coyote Resource Conservation District 

 

Individuals 

 

In addition to the agencies, organizations, and individuals listed above, the Notice of Availability was 

published in the San José Mercury News and posted on the City’s website.  E-mail notices were also 

sent to individuals and groups that requested notice of the project’s public scoping meetings.  The 

SEIR was available for review at the City’s Department of Planning, Building, and Code 

Enforcement during normal business hours, and at the MLK and Pearl Avenue branch libraries. 
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SECTION 2.0 LIST OF COMMENT LETTERS RECEIVED ON THE 

DRAFT SEIR 

 
Copies of written comments on the Draft SEIR that were received during the public review period 

are provided in Section 5.0 Copies of Comments Received on the Draft SEIR.   

 

Comments Received From Date of Letter Response on Page 

 

A. State of California Governor’s Office of Planning & 

Research 

July 18, 2014 5 

B. Santa Clara County Department of Environmental 

Health, Hazardous Materials Compliance Division 

July 16, 2014 5 

C. Robert J. Bettencourt July 17, 2014 6 

D. Caltrans District 4 July 17, 2014 8 

E. San Francisco Bay Regional Water Quality Control 

Board 

July 17, 2014 17 

F. Jean Dresden July 18, 2014 29 

G. Millpond Mobile Home Community July 18, 2014 39 

H. Santa Clara Valley Audubon Society July 18, 2014 43 

I. 

J. 

Valley Transportation Authority 

Dave Fadness 

July 18, 2014 

July 18, 2014 

50 

53 

K. County of Santa Clara, Roads & Airports Department July 25, 2014 54 
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SECTION 3.0 RESPONSES TO COMMENTS RECEIVED ON THE 

DRAFT SEIR 

 

The following section includes all the comments on the SEIR that were received by the City in 

letters, emails, and public meetings during the 45-day review period.  The comments are organized 

under headings containing the source of the letter and the date submitted.  The specific comments 

from each of the letters, emails, or transcripts are presented as “Comment” with each response to that 

specific comment directly following.  Each of the letters and emails submitted to the City of San Jose 

are attached in their entirety (with any enclosed materials) in Section V. of this document.  

 

CEQA Guidelines Section 15086 requires that a local lead agency consult with and request 

comments on the Draft EIR prepared for a project of this type from responsible agencies 

(government agencies that must approve or permit some aspect of the project), trustee agencies for 

resources affected by the project, adjacent cities and counties, and transportation planning agencies.  

Section I. of this document lists all of the recipients of the SEIR. 

 

Five of the comment letters received are from public agencies, four of whom may be Responsible 

Agencies (Santa Clara County Department of Environmental Health, California Department of 

Transportation, San Francisco Bay Regional Water Quality Control Board, and Valley Transportation 

Authority) under CEQA for the proposed project.  The CEQA Guidelines require that: 

 

A responsible agency or other public agency shall only make substantive comments 

regarding those activities involved in the project that are within an area of expertise of the 

agency or which are required to be carried out or approved by the responsible agency.  Those 

comments shall be supported by specific documentation. [§15086(c)]    

 

Regarding mitigation measures identified by commenting public agencies, the CEQA Guidelines 

state that: 

 

Prior to the close of the public review period, a responsible agency or trustee agency which 

has identified what the agency considers to be significant environmental effects shall advise 

the lead agency of those effects.  As to those effects relevant to its decisions, if any, on the 

project, the responsible or trustee agency shall either submit to the lead agency complete and 

detailed performance objectives for mitigation measures addressing those effects or refer the 

lead agency to appropriate, readily available guidelines or reference documents concerning 

mitigation measures.  If the responsible or trustee agency is not aware of mitigation measures 

that address identified effects, the responsible or trustee agency shall so state.  [§15086(d)] 

 

The CEQA Guidelines state that the lead agency shall evaluate comments on the environmental 

issues received from persons who reviewed the Draft EIR and shall prepare a written response to 

those comments.  The lead agency is also required to provide a written proposed response to a public 

agency on comments made by that public agency at least 10 days prior to certifying an environmental 

impact report.  This FEIR contains written responses to all comments made on the SEIR received 

during the advertised 45-day review period.  Copies of this FEIR have been supplied to all persons 

and agencies that submitted comments.  
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3.1 COMMENT LETTERS 

 

A. RESPONSES TO COMMENTS FROM STATE OF CALIFORNIA GOVERNOR’S OFFICE OF 

PLANNING AND RESEARCH, DATED JULY 18, 2014   

 

The letter received from OPR is a cover letter for the comments received from responding agencies.  

It states that the City has complied with the State Clearinghouse review requirements for draft 

environmental documents.  No response to this letter is required.  

 

 

B. RESPONSES TO COMMENTS FROM SANTA CLARA COUNTY DEPARTMENT OF 

ENVIRONMENTAL HEALTH, HAZARDOUS COMPLIANCE DIVISION, DATED JULY 16, 2014   

 

Comment B.1:   It is advisable to carefully consider the proximity of a large propane storage and 

retail facility along the northeast corner of the proposed development.  The facility is subject to the 

State’s Hazardous Materials Business Plan (HMBP) Program, which is enforced by our office within 

the City of San José.  According to the HMBP submitted via the California Environmental Reporting 

System (CERS), they store up to 51,000 gallons of propane in aboveground tanks as large as 30,000 

gallons in capacity.  We used the Environmental Protection Agency’s RMP*Comp to estimate off-

site consequences in the event of a worst case release resulting in a vapor cloud explosion.  The 

software estimates that a catastrophic failure and explosion involving the largest tank (30,000 gallons 

or 126,000 pounds) would result in damage to humans and property up to 0.4 miles away.  The 

nearest residential property appears to be within the damage radius at approximately half that 

distance. 

 

The information in CERS is available for review by emergency responders so that they may 

adequately prepare for and respond to emergencies involving these facilities.  All but the chemical 

storage maps are available for review by the public, upon request. 

 

Response B.1:  The facility (Suburban Propane on Monterey Road) referenced in this 

comment was included in the Phase I Environmental Site Assessment for the project 

(Appendix G-1).  The probability of a worst-case catastrophic event would be low based on 

the fact that multiple failures [earthquake or aircraft/truck accident and ignition (fire)] would 

need to occur simultaneously and the tanks would need to be filled at a specific level.  As 

stated in this comment, the aforementioned propane tanks have been identified in the CERS, 

are highly regulated, and are known to emergency responders.  For these reasons, the 

presence of the aforementioned propane tanks has been taken into account in the 

environmental analysis. 
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C. RESPONSES TO COMMENTS FROM ROBERT J. BETTENCOURT, DATED JULY 17, 2014   

 

Comment C.1:   2.2.1  Residential Development 

 

“It is assumed that at least 15 percent of the proposed housing would be affordable to households of 

low- and moderate-income, consistent with City policies and goals.” 

 

Comment:  Residential development within the CHSP area has been exempted from participated with 

the City’s BMR programs “without a sunset”.  The extraordinary infrastructure cost of development 

cited by the City Council as a reason for exemption, remains relevant today.  (City Council, January 

12, 2010, Agenda Item 4.2) 

 

Response C.1:  The comment is correct that the project is exempt from providing affordable 

housing.  The provision of affordable housing is not an environmental issue; therefore, the 

comment does not refer to environmental impacts or the conclusions of the SEIR.  Please 

refer to Section 4.0, Revisions to the SEIR Text, for the necessary text amendment included in 

this Final SEIR. 

  

Comment C.2:   2.2.6  Existing Mercury Mine/Former Quarry 

 

“Reclamation efforts were undertaken in 1995 under an approved Reclamation Plan to restore 

vegetation to the quarried areas.  Although these efforts ceased in 2009 due to a lack of funding, most 

of the former quarry area has been revegetated, with the exception of areas occupied by existing 

recycling operations.” 

 

Comment: The County and State have certified that the majority of the former quarry site, with the 

exception of three minor areas, has been reclaimed in accordance with the approved reclamation 

plan.  According to OMR staff’s recommendation, when the rough grading has been accomplished as 

planned by KB Home, OMR can certify final reclamation and closure for the remainder of the site.  

(CA Department of Conservation, Office of Mine Reclamation, May 6, 2014). 

 

Response C.2:  Please refer to Response H.5.  The responder is the current project property 

owner.  The comment updates information contained in the SEIR.  Certification of the 

Reclamation Plan will occur when rough grading has been completed on the site.  The 

comment does not refer to the conclusions of the SEIR and no further response is required. 

 

Comment C.3: 4.2.2.10 Parking 

 

“Retail use requires one space per 400 square feet of space… the retail uses would require 

approximately 169 spaces.” 

 

Comment:  The parking ratio approved for the CHSP, is one parking space per 500 square feet of 

building area for retail uses.  Upon full build-out of the Village Center, a total of 135 parking spaces 

would be required.  (A Specific Plan for Communications Hill, page 65, adopted by the City Council 

on April 7, 1992) 

 

Response C.3: The comment correctly states the contents of the CHSP.  The comment does 

not refer to environmental impacts or the conclusions of the SEIR.  Please refer to Section 

4.0, Revisions to the SEIR Text, for the necessary text amendment included in this Final 

SEIR. 
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Comment C.4: 4.2.2.11 Consistency with Plans and Policies 

     Envision San José 2040/CHSP 

 

“…65,700 square feet of commercial/retail/office…” 

 

Comment:  The area planned for commercial/retail/office uses, is “up to 67,500 square feet”.  Draft 

SEIR, June 2014, 2.1 Introduction and Overview, page 8. 

 

Response C.4:  Please refer to Section 4.0, Revisions to the SEIR Text, for the necessary text 

amendment included in this Final SEIR. 

 

Comment C.5: 4.6.3.7  Quarry Reclamation Fill 

 

“Reclamation was accomplished by spreading serpentine-based topsoil over the quarried areas…” 

 

Comment: The Year One monitoring report evaluating reclamation implementation observed “The 

topsoil used for the Azevedo Quarry reclamation comes from a wide variety of soils, many of which 

appear to be non-serpentine.”  Continued utilization of non-serpentine-based soils was subsequently 

approved by the County.  (H.T. Harvey & Associates, February 29, 1996, page 9; Azevedo Quarry, 

March 27 and July 17, 1996; County of Santa Clara, July 31, 1996) 

 

Response C.5:   Please refer to Response H.5.  The 2009 H.T. Harvey & Associates Azevedo 

Quarry Year-14 Reclamation Monitoring Report states the following on page 1: 

 

 “The reclamation was to be accomplished by spreading serpentine-based topsoil over the 

quarried areas and seeding with “locally favorable” native grasses and forbs using an 

unquarried portion of the site as a reference area.” 

 

As stated in Section 4.6.3.7 of the SEIR, the Phase II Environmental Site Assessment for the 

site notes that the source(s) of the topsoil used for reclamation was not documented and has 

not been tested for the presence/absence of serpentine.  The topsoil ultimately used may have 

had a less than anticipated serpentine component, however, serpentine soils may be present 

as this is the existing natural condition of the site.  

 

The serpentine characteristics of the soil on-site are well documented throughout the SEIR 

(Sections 4.4 Air Quality, 4.6 Hazards and Hazardous Materials, 4.7 Biological Resources, 

and 4.8 Geology and Soils) and mitigation measures are included in the project for all 

impacts related to these conditions.  The text of the SEIR has been revised to more accurately 

reflect the Reclamation Report language; however, this comment does not change the 

conclusions of the SEIR.  
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D. RESPONSES TO COMMENTS FROM CALIFORNIA DEPARTMENT OF TRANSPORTATION, DATED 

JULY 17, 2014   

 

Comment D.1:  Thank you for continuing to include the California Department of Transportation 

(Caltrans) in the environmental review process for the project referenced above. Please also refer 

to Caltrans' comments regarding the Proposed Transportation Impact Analysis (TIA) Work scope in 

our letter dated July 5, 2007. We have reviewed the DSEIR and have the following comments to 

offer. 

 

Traffic Impacts (Operations) 

One of Caltrans' ongoing responsibilities is to collaborate with local agencies to avoid, eliminate, 

or reduce to insignificance potential adverse impacts by local development on State highways. 

Regarding Appendix B Traffic Impact Analysis, the TIA should: 

 

1.  State who will be financially responsible for the mitigation of the following intersections: (1) 

Intersection #3 Monterey Road/Curtner Avenue; (2) Intersection #22 Communications Hill 

Boulevard/Curtner Avenue; (3) Intersection # 13 Almaden Expressway/Foxworthy Avenue; (4) 

Intersection #32 Vistapark Drive/Capitol Expressway; and (5) Intersection #33 Snell 

Avenue/Capitol Expressway. 

 

Response D.1:  As stated in Section 4.2.2.5 of the SEIR, the Vistapark Drive/Capitol 

Expressway intersection was analyzed for vehicle queuing during high-demand movements.  

There are no thresholds of significance related to vehicle queues at intersections, and, as a 

result, any potential queuing impacts resulting from the project are not considered significant 

under CEQA (Section 4.2.2.5 of the SEIR). 

 

The TIA determined that the proposed project would result in significant impacts under 

background plus project conditions at the other four intersections noted in this comment.  

However, only the physical improvements at the Communications Hill Boulevard/Curtner 

Avenue intersection are included in the CHSP Area Development Policy (ADP) to reduce 

those impacts to a less than significant level.   

 

As discussed in Section 4.2.2.4 of the SEIR, it was determined by the City, however, that 

physical improvements at the other three intersections would be infeasible due to cost, the 

required acquisition of rights-of-way from other private landowners, significant infrastructure 

improvements, and inconsistency with City transportation policies.  Therefore, impacts at 

these intersections would be significant and unavoidable. 

 

The City has determined that the project offers a tremendous opportunity to advance the 

goals of the City’s General Plan in terms of multimodal travel and smart growth.  For these 

reasons, the project includes implementation of an Area Development Policy consistent with 

City goals and policies. 

 

The CHSPADP is included as Appendix C of the SEIR.  Optimizing the existing transit 

opportunities surrounding the site by improving bicycle and pedestrian access would reduce 
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non-vehicular travel distances and make them more convenient and inviting.  Maximizing 

transit opportunities also has a high potential to reduce automobile travel and increase transit 

use.  The roadway improvements included in the ADP would facilitate reductions in both 

vehicle miles traveled and traffic congestion by improving access to freeways and reducing 

roadway segment congestion.  The project applicant or applicants will be conditioned to 

contribute to or complete the identified ADP improvements or pay the identified fees 

consistent with Table 1 of ADP.  As this comment does not refer to the conclusions of the 

SEIR, no further response is required. 

    

Comment D.2: 

 

2. Address if there will be a separate project report for the proposed improvement projects on the 

northbound (NB) State Route (SR) 87/Curtner Avenue and NB SR 87/Narvaez Avenue. 

 

Response D.2:  The proposed improvements at the NB SR 87/Curtner Avenue and NB SR 

87/Navaez Avenue on-ramps will require review, approval, and encroachment permits from 

Caltrans.  All reports necessary to construct the improvements will be acquired.  As this 

comment does not refer to the conclusions of the SEIR, no further response is required. 

 

Comment D.3: 

 

3. Include conclusive statements whether the project has significant impacts or not on SR 82, SR 

85, Interstate (I-) 280, I-680, and U.S. Highway (U.S.) 101. 

 

Response D.3:  The TIA completed for the project (Appendix B of the SEIR) includes an 

analysis and discussion of impacts on each of the freeways noted in the comment above, with 

the exception of SR 82 (Monterey Road), which is a four-lane roadway, and not a freeway.  

A total of fifty-six directional freeway segments were analyzed on the remaining freeway 

segments referenced in the comment.  The TIA states that the project will result in impacts to 

mixed-flow lanes on 10 directional freeway and HOV lanes on two directional segments.  

Impacted segments are identified in Table 12 of the TIA and include one segment of I-280, 

one segment on I-680, and eight segments on SR 87.  

 

Comment D.4: 

 

4. State if there will be a Traffic Demand Management (TDM) program such as a shuttle bus for 

the residents and future industrial employees to go to nearby train stations, malls, schools, and 

other industrial development facilities in order to mitigate project trips generated by this project. 

 

Response D.4:  Please refer to Response D.1.  The project includes a shuttle service as 

described in the SEIR and the ADP (Appendix C of the SEIR).  Possible TDM measures for 

both the residential and industrial components of the project are included in the CHSPADP.  

These include the shuttle, VTA ecopasses, transit amenities, bicycle parking and storage, and 

showers and lockers, to name a few.  Please refer to Appendix A of the CHSPADP for a 
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complete list of possible project TDM measures.  As this comment does not refer to the 

conclusions of the SEIR, no further response is required. 

 

Comment D.5: 

   

5. In addition to the NB SR 87/Narvaez Avenue diagonal on-ra.mp and the NB SR 87/Curtner Avenue 

diagonal on-ramp, the proposed project is likely to have impacts on the operations of the SB SR 

87/Curtner Avenue diagonal on-ramp and the SB SR 87/Capitol Expressway diagonal on-ramp.  

During the ramp metering hours, the existing on-ramp queues will likely be lengthened with the 

additional traffic demand by this project, and they may impede onto the local streets affecting their 

operations. Caltrans recommends storage on the on­ ramps/local streets for the freeway on-ramp 

traffic to avoid such impacts. 

 

Response D.5:  The referenced southbound ramps are metered during the PM peak hours.  

Observed maximum vehicular queues were no more than 10 vehicles at each of the ramps 

and did not extend back from the meter to the local arterial.  The project will result in the 

addition of trips to each of the ramps.  However, it is projected that the project will result in 

the addition of no more than 11 peak hour trips to each of the southbound ramps during the 

PM peak hour.  This small amount of additional trips will have a minimal effect on existing 

delays and queues at the southbound ramps and local streets.   

 

Comment D.6: 

 

6. Caltrans recommends removing or modifying the last part of the first paragraph on page 58 of the 

TIA because the statements are incorrect, “The ramp operations and delays are dictated by the 

ramp meter service rate.  In order to reduce delay time at the ramp, the meter would have to be 

adjusted to provide a higher service rate and traffic flow onto the freeway…”  High on-ramp 

traffic demand, on-ramp geometry and capacity, and the freeway capacity contribute to freeway 

on-ramp operations. When the freeway segment is operating at capacity or in queue as indicated 

by the LOS F in Table 4 (p. 23), increasing ramp metering rate would not improve or reduce wait 

time at the on-ramp. 

 

Response D.6:  The comment highlights that ramp metering rates are dictated by demand on 

the ramps as well as capacity and operations of the freeway mainline.  Though this is true, 

delays and queues at the ramp meter itself are a direct effect of the ramp metering rate.  

Therefore, the evaluation and projection of delay and queues at the ramps are based on the 

ramp metering rate.  The ability to increase the metering rate and reduce delays and queues 

on the ramps is dependent on the freeway mainline operations.  As this comment does not 

refer to the conclusions of the SEIR, no further response is required. 

 

Comment D.7: 

 

7. The queuing analysis and impact assessment for the NB SR 87/Curtner Avenue diagonal on­ramp 

should be based on existing metering rates. Existing metering rates will not be increased to 

accommodate additional traffic demand from new development and any proposed metering rate 
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adjustment will require analyses for their effects on the entire freeway corridor. Therefore, Table 

14 and the second paragraph on page 58 of the TIA should be modified to reflect the existing 

metering rates. 

 

Response D.7:  The queuing analysis presented in Table 14 of the TIA assumes an increase 

in metering rate at the northbound SR 87 on-ramp from Curtner Avenue along with the 

improvement of the on-ramp that includes the addition of a second mixed-flow lane and new 

HOV lane.  The improvements will require the preparation of a Project Study Report (PSR) 

to study the effects of the improvements and potential increase in metering rate on the overall 

freeway system.  Therefore, the TIA is correct and revisions to Table 14 are not required.   

 

Comment D.8:  Traffic Impacts (Forecasting) 

 

1. Table 9 Trip Generation Estimates Based on Standard City of San Jose Trip Rates (p. 36): of the 

TIA shows double counts on internalization reduction for retail-residential land use as 90 percent 

and 15 percent. The TIA assumes the retail would primarily serve the existing and proposed 

residential units. However, Caltrans considers the 90 percent internalization reduction over 

estimated and should be a lower percentage, unless the retail proves to be constrained only to 

existing and proposed residential units. 

 

Response D.8:  The proposed project consists of the addition of up to 2,200 residential units 

to approximately 733 existing units on Communications Hill.  The hill is relatively steep and 

separated from the surrounding land uses due to the topography (refer to Photos 1-18 in the 

SEIR).  There are no supporting retail uses at the top of the hill and residents must drive 

either north or south down the hill to access such uses.  Surrounding residential 

neighborhoods at the base of the hill would also take advantage of the retail opportunities 

north and south of the site and would not be expected to drive to the top of the hill to access 

the proposed retail uses, which are anticipated to be similar in nature to retail uses in the 

surrounding area.  Therefore, it is not unreasonable to assume that the majority of the patrons 

of the proposed retail uses would originate from the existing and proposed project residents 

of Communications Hill.  The trip estimates presented in the referenced Table 9 do not 

“double count” the internalization of retail-residential trips.  The estimated trips for the 

proposed 2,200 residential units were reduced by only 15%.  The 15% reduction in 

residential trips is considered part of the 90% reduction in retail trips.  

 

Comment D.9: 

 

2. Please clarify what type of retail business is identified as being 64,800 square feet. If this retail is 

not a regional mall, then Caltrans recommends that the 90 percent internalization reduction be 

eliminated altogether for a conservative analysis.  Instead, Caltrans recommends the TIA apply 

single retail-residential internalization reduction within a reasonable range.  An average of 33 

percent is used for most Bay Area projects for AM (PM) peak hour generated traffic trips. 

 

Response D.9:  Please refer to Response D.8.  
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Comment D.10: 

 

3. Table 9 shows AM (PM) peak hour generated trip rates of 0.15 (0.13) for industrial. However, 

the ITE Trip Generation 9th edition shows AM (PM) peak hour trip rates of 0.82 (0.85) for 

industrial park and AM (PM) peak hour trip rates of 0.92 (0.97) for light industrial, indicated the 

AM (PM) peak hour trip rates given in Table 9 are under estimated. Therefore, Caltrans 

recommends the TIA clarify whether the industrial in Table 9 is industrial park or industrial light 

and adopt the appropriate ITE Trip Generation 8th edition AM (PM) peak hour trip rates of 0.82 

(0.85) for industrial park or AM (PM) peak hour trip rates of 0.92 (0.97) for light industrial. 

 

Response D.10:  Trip estimates presented in Table 9 for the project are based on the trip rates 

recommended and required for use in the City of San José.  The referenced 0.15 AM and 0.13 

PM peak hour trip rates are those recommended by the City for office park development and 

are a percent of total traffic generated by the project.  The referenced ITE rates are expressed 

as trips per 1,000 square feet of development.  Therefore, the direct comparison of City of 

San José and ITE peak hour trip rates is not correct.  The 0.15 AM and 0.13 PM peak hour 

trip rates correlate to 1.73 AM and 1.50 PM peak hour trips per 1,000 square feet of 

development.  Similarly, the referenced ITE rates of 0.92 AM and 0.97 PM correlate to 

0.08% of total daily traffic.  Thus, the use of the City of San José’s trip rates for office park 

land uses results in a greater estimate of peak hour trips than would be estimated using either 

San José or ITE rates for industrial uses. 

 

The decision to use trip rates that are reflective of office land uses was consciously made by 

City staff to reflect the current uses of industrial park space.  The use of trip rates commonly 

associated with office space results in a conservative (greater) estimate of trips that may be 

generated by the proposed industrial space given that the office trip rates are as much as three 

times greater than those used for industrial space.  Per VTA and CEQA Guidelines, the City 

of San José is defined as the lead agency responsible for determining facilities to be included 

in the analysis, defining the scenarios, determining the proper method for analysis, and 

certifying the environmental document.  

 

Comment D.11:  Traffic Impacts (Safety) 

 

All curb ramps and pedestrian facilities located within the limits of this project must be brought up to 

current Americans with Disabilities Act (ADA) standards. Pedestrian access through the construction 

zone of this project must be in accordance with ADA guidelines. 

 

Response D.11:   It is the City’s policy that ADA standards be implemented both within 

developments and during construction.  As this comment does not refer to the environmental 

effects of the project or conclusions of the SEIR, no further response is required.   
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Comment D.12:  Lead Agency 

 

As the lead agency, the City of San Jose is responsible for all project mitigation, including any 

needed improvements to State highways. The project's fair share contribution, financing, scheduling, 

implementation responsibilities and lead agency monitoring should be fully discussed for all 

proposed mitigation measures. 

 

This information should also be presented in the Mitigation Monitoring and Reporting Plan of the 

environmental document. Required roadway improvements should be completed prior to issuance of 

the Certificate of Occupancy. Since an encroachment permit is required for work in the State right-

of-way (ROW), and Caltrans will not issue a permit until our concerns are adequately addressed, we 

strongly recommend that the City work with both the applicant and Caltrans to ensure that our 

concerns are resolved during the environmental process, and in any case prior to submittal of an 

encroachment permit application. Further comments will be provided during the encroachment 

permit process; see the end of this letter for more information regarding encroachment permits. 

 

Response D.12:  The City will require implementation of all transportation mitigation 

measures identified in the SEIR as well as the CHSPADP which includes execution of a 

construction agreement between the developer(s) and the City, issuance of bonds 

guaranteeing the construction, and issuance of public improvement plans.  A Mitigation 

Monitoring and Reporting Program (MMRP) will be prepared for the project and approved as 

part of the project.  The City will obtain all necessary Caltrans encroachment permits and will 

continue to discuss the project with Caltrans.  As this comment does not refer to the 

conclusions of the SEIR, no further response is required.  

 

Comment D.13:  Transportation Management Plan (TMP) 

 

If it is determined that traffic restrictions and detours are needed on or affecting State highways, a 

TMP or construction TIS may be required of the developer for approval by Caltrans prior to 

construction. Traffic Management Plans must be prepared in accordance with Caltrans' Manual on 

Uniform Traffic Control Devices. Further information is available for download at the following web 

address: http://www. dot.ca.gov/hq/traffops/signtech/mutcdsupp/pdf/camutcd2012/Part6.pdf     

 

Please ensure that such plans are also prepared in accordance with the transportation management 

plan requirements of the corresponding jurisdictions.  For further TMP assistance, please contact the 

Office of Traffic Management Plans at (510) 286-4647. 

 

Response D.13:  As on-ramp improvement plans are developed, it may be determined that 

minor traffic restrictions and/or detours are required on Caltrans facilities.  The City will 

ensure that TMPs, as necessary, are prepared in accordance with TMP requirements of 

Caltrans and other jurisdictions, as appropriate.  As this comment does not refer to the 

conclusions of the SEIR, no further response is required. 

 

  

http://www/
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Comment D.14:  Cultural Resources 

 

Caltrans requires that a project's environmental document include documentation of a current 

archaeological record search from the Northwest Information Center of the California Historical 

Resources Information System if construction activities are proposed within State ROW. Current 

record searches must be no more than five years old. Caltrans requires the records search, and if 

warranted, a cultural resource study by a qualified, professional archaeologist, and evidence of 

Native American consultation to ensure compliance with California Environmental Quality Act 

(CEQA), Section 5024.5 and 5097 of the California Public Resources Code, and Volume 2 of 

Caltrans ' Standard Environmental Reference (http://www.dot.ca.gov/ser/vol2/vol2.htm). 

 

These requirements, including applicable mitigation, must be fulfilled before an encroachment permit 

can be issued for project-related work in State ROW; these requirements also apply to National 

Environmental Policy Act (NEPA) documents when there is a federal action on a project. Work 

subject to these requirements includes, but is not limited to: lane widening, channelization, auxiliary 

lanes, and/or modification of existing features such as slopes, drainage features, curbs, sidewalks and 

driveways within or adjacent to State ROW. 

 

Response D.14:  The City and project applicant(s) will adhere to the appropriate Caltrans 

requirements for encroachment permits.  As this comment does not refer to the 

conclusions of the SEIR, no further response is required. 

 

Comment D.15:  Freeway Monument Signage 

 

Sign plans for any proposed freeway monument signage should be provided to Caltrans for review 

and, depending on proposed sign location, approval. The plans should depict the layout, roadway 

setback, orientation, glare intensity, and sign size. Caltrans is required by law to enforce the Outdoor 

Advertising Act and Regulations regarding the placement of advertising along the highways. That 

document is available on the internet at: 

http://www.dot.ca.gov/hq/oda/download/ODA_Act_&_Regulations.pdf.  

 

Response D.15:  The project is not anticipated to require any freeway monument signage.  

As this comment does not refer to the environmental effects of the project or conclusions 

of the SEIR, no further response is required. 

 

Comment D.16:  New Connection to Local Streets 

 

Any new connection of local streets or roads to an existing State freeway will require a revision to 

the existing freeway agreement. 

 

Response D.16:  The project is not anticipated to require any new connections of local 

streets or roads to existing State freeways.  A revision to the existing freeway agreement 

will not be required.  As this comment does not refer to the environmental effects of the 

project or conclusions of the SEIR, no further response is required. 

 

http://www.dot.ca.gov/ser/vol2/vol2
http://www.dot.ca.gov/hq/oda/download/ODA_Act_&_Regulations.pdf
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Comment D.17:  Traffic Impact Fees 

 

Please identify traffic impact fees to be used for project mitigation. Development plans should 

require traffic impact fees based on projected traffic and/or based on associated cost estimates for 

public transportation facilities necessitated by development. Scheduling and costs associated with 

planned improvements on State ROW should be listed, in addition to identifying viable funding 

sources correlated to the pace of improvements for roadway improvements, if any. 

 

Response D.17:  Please refer to Response D.1.  The project includes implementation of the 

CHSPADP which includes specific roadway, on-ramp, bicycle, and pedestrian improvements 

as well as the payment of fees as described in Table 1 of the ADP.  The fees are anticipated 

to be paid during Phase IV of development, which is the final phase of the project.  No 

further information is known at this time.  While the ADP will advance the City’s goals in 

terms of multimodal travel and smart growth, it is not considered to be CEQA mitigation.  As 

this comment does not refer to conclusions of the SEIR, no further response is required.    

 

Comment D.18:  Voluntary Contribution Program 

 

State Route 87 and other State facilities near the site are critical to regional and interregional traffic 

in the San Francisco Bay region. They are vital to commuting, freight, and recreational traffic and are 

among the most congested regional facilities. Given the scale and location of the proposed project 

and the traffic generated, along with other projects in the vicinity, this project will have a cumulative 

significant regional impact to the already congested State Highway System. 

 

Caltrans encourages the City to participate in Santa Clara Valley Transportation Authority’s (VTA) 

voluntary contribution program and plan for the impact of future growth on the regional 

transportation system. Contributions would be used to help fund regional transportation programs 

that improve the transportation system to lessen future traffic congestion, improve mobility by 

reducing time delays, and maintain reliability on major roadways throughout the San Francisco Bay 

Area. Reducing delays on State facilities will not only benefit the region, but also reduce any queuing 

on local roadways caused by highway congestion. 

 

Response D.18:   Please refer to Response D.1 and D.17.  The project’s ADP serves to 

improve access to transit and to the nearest on-ramps to SR 87.  It is anticipated that any 

contributions to voluntary programs and/or plans, which is not considered to be mitigation 

under CEQA, would be made during implementation of Phase IV of the ADP (Table 1).  One 

of the main purposes of the ADP is to improve access to SR 87 in proximity to the project 

site.  This includes major improvements at the Capitol Expressway/Narvaez Avenue and 

Curtner Avenue on-ramps.  As this comment does not refer to the conclusions of the SEIR, 

no further response is required.    
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Comment D.19:  Transportation Permit 

 

Project work that requires movement of oversized or excessive load vehicles on State roadways 

requires a transportation permit that is issued by Caltrans. To apply, a completed transportation 

permit application with the determined specific route(s) for the shipper to follow from origin to 

destination must be submitted to: David Salladay, District Office Chief, Office of Permits, California 

Department of Transportation, District 4, P.O. Box 23660, Oakland, CA 94623-0660. See the 

following website for more information: http://www.dot.ca.gov/hq/traffops/permits. 

 

Response D.19:  If required, a transportation permit shall be obtained from Caltrans.  As 

this comment does not refer to the environmental effects of the project or conclusions of 

the SEIR, no further response is required. 

 

Comment D.20:  Encroachment Permit 

 

Please be advised that any work or traffic control that encroaches onto the State ROW requires an 

encroachment permit that is issued by Caltrans. To apply, a completed encroachment permit 

application, environmental documentation, and five (5) sets of plans clearly indicating State ROW 

must be submitted to: David Salladay, District Office Chief, Office of Permits, California 

Department of Transportation, District 4, P.O. Box 23660, Oakland, CA 94623-0660. Traffic­ related 

mitigation measures should be incorporated into the construction plans prior to the encroachment 

permit process. See this website for more information: 

http://www.dot.ca.gov/hq/traffops/developserv/permits. 

 

Should you have any questions regarding this letter, please contact Brian Brandert of my staff at 

(510) 286-5505 or brian.brandert@dot.ca.gov.  

  

Response D.20:  Please refer to Response D.12. 

  

http://www.dot.ca.gov/hq
http://www.dot.ca.gov/hq/traffops
mailto:brian.brandert@dot.ca.gov
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E. RESPONSES TO COMMENTS FROM THE SAN FRANCISCO BAY REGIONAL WATER QUALITY 

CONTROL BOARD, DATED JULY 17, 2014   

 

Comment E.1:  San Francisco Bay Regional Water Quality Control Board (Water Board) staff has 

reviewed the Communications Hill 2 Project, Draft Subsequent Environmental Impact Report 

(SEIR). The SEIR assesses potential impacts associated with implementing the Communications 

Hill 2 Project (Project). The Communications Hill Specific Plan Area comprises roughly 900 acres of 

hilly land located approximately four miles south of downtown San José. The Plan Area is bounded 

by Curtner Avenue to the north, Monterey Road to the east, Capitol Expressway, Snell Avenue, and 

Hillside Avenue to the south, and Guadalupe Freeway (SR 87) to the west. The proposed project site 

is within the Specific Plan Area near the top of the hill adjacent to the existing Tuscany Hills 

development. The approximately 331.6-acre site is generally bounded by the Caltrain/Union Pacific 

railroad tracks on the north, Old Hillsdale Avenue to the east, the Tuscany Hills development to the 

south, and the Millpond and Dairy Hill residential neighborhoods to the west. 

 

The Communications Hill 2 Project proposes the development of the remaining 2,200 residential units 

in the Communications Hill Specific Plan (CHSP), along with 67,500 square feet of retail uses and 

1.44 million square feet of industrial uses. The project includes prezoning and annexation of 

unincorporated lands within the project site, rezoning, minor amendments to the Envision 2040 

General Plan, and formation of an Area Development Policy for the CHSP area. 

 

The EIR for the Communications Hill 2 Project is a Subsequent EIR (SEIR) to the previously certified 

Communications Hill Specific Plan (CHSP) Environmental Impact Report (City of San José, 1992). 

The CHSP serves as the action guide for development activities in the Plan Area, including   the 

project site. The proposed project is within the boundaries of the approved Communications Hill 

Specific Plan Area (Plan Area) and would result in the construction of the remaining residential units 

included in the Specific Plan. Other land uses proposed, consistent with the Specific Plan, are 

commercial/retail, industrial park, a future school, parks, trails, open space, and stormwater 

filtration/detention facilities. Therefore, the Communications Hill 2 Project EIR tiers off the 

Communications Hill Specific Plan EIR to the extent possible. Water Board staff have the following 

comments on the SEIR. 

 

Comment 1. Section 4.6 Hazards and Hazardous Materials 

Based on review of the Draft SEIR, as well as Phase I and Phase II reports for the Project site, Water 

Board staff in the Groundwater Protection and Waste Containment Division believe that remediation 

of the mine may be necessary prior to development of the Project site. Initial investigations of the 

Project site indicate that mercury and other metals are present in soils at elevated concentrations. 

Some detected levels of mercury and other metals are above standards for the protection of human 

health due to direct exposure and some detected concentrations are above hazardous waste 

thresholds. Elevated concentrations of metals have also been detected in water discharging from 

mine adits at the Project site (Note: The SEIR refers to the adits as “springs”). 

 

It is unclear how the plans to develop the property will “safely eliminate much of the mine” as is 

asserted in section 4.8 of the SEIR. In the absence of a thorough site investigation, excavation and 

grading activities on the Project site may expose additional sources of mercury and result in the 
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dispersal of mining wastes.  These mining wastes may include calcines, which contain a relatively 

labile and, therefore, mobile form of mercury (in comparison to cinnabar ore). The unintentional 

dispersal of calcines may increase impacts associated with mercury-contaminated waste materials, 

rather than reducing those impacts. 

 

A more thorough investigation of the mine area, and any other area containing elevated metals 

concentrations, is necessary to evaluate the potential impact of Project activities on water quality. In 

particular, Water Board staff is concerned about any potential increases in the loading of mercury to 

the Guadalupe River, which drains a large portion of the site, because the Guadalupe River is listed 

as impaired due to mercury on the Clean Water Act 303(d) list of impaired water bodies. 

 

Prior to development of the Project site, the property owners are required to contact Water Board 

staff (Lindsay Whalin, lindsay.whalin@waterboards.ca.gov) to discuss initiating a site investigation 

under the oversight of the Water Board. Investigation (and potentially remedial activities) at the 

Project site may be conducted under a Water Board order (Site Cleanup Requirements, also known as 

a Cleanup and Abatement Order). This type of Order should be added to the list of permits required 

for the Project. 

 

Response E.1:  As described in Section 4.8.2.2 of the SEIR, the project includes a Mine 

Backfill Work Plan.  A full copy of the Work Plan is included as Appendix I-2 to the SEIR.  

As outlined in the Work Plan, the mines would be filled with a slurry material and then 

excavated along with other soils during grading activities.  Any hazardous materials from the 

mines would be contained in the excavated soils.  The project includes measures to prevent 

contaminated soils, including soils potentially containing mine wastes, from entering 

waterways during construction: 

 

- MM HAZ-2.1 requires preparation of a Soil Management Plan prior to issuance of 

the PD permit for the project;   

- MM HAZ-3.1 requires the project to comply with NPDES requirements during 

dewatering activities; and 

- Standard Project Conditions require the project to comply with NPDES requirements 

for construction activities, including the preparation of a Stormwater Pollution 

Prevention Program and implementation of BMPs. 

 

Implementation of the mitigation measures and standard project conditions identified in the 

SEIR would reduce impacts related to contaminated soils to a less than significant level. 

 

In April 2008, Strategic Engineering & Science (SES) prepared a response to the proposed 

Guadalupe River Watershed Mercury TMDLs on behalf of the property owner.  This letter is 

included in Appendix A of this First Amendment to the SEIR.  The response letter included 

an analysis showing that the portion of the property that contains the mines does not drain to 

the Guadalupe River.  It drains to Coyote Creek, which is impaired due to diazinon (an 

agricultural pesticide) and trash, not mercury.   
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The comment regarding the requirement that the property owners contact the Water Board 

prior to development is noted.  Please refer to Section 4.0, Revisions to the Text of the SEIR, 

where a Cleanup and Abatement order from the RWQCB has been added to the list of 

potential discretionary actions associated with the proposed project.  As this comment does 

not refer to the conclusions of the SEIR, no further response is required. 

 

Comment E.2:  Comment 2. Section 4.7 Biological Resources, 4.7.1.2 Existing Conditions On-Site, 

Regulated Habitats. 

 

This section of the SEIR contains the following text: 

 

A formal wetland delineation and waters of the U.S. analysis was completed for the site in 2013. 

Potentially jurisdictional waters are presumed to be present on the site in the form of four seeps, 

an intermittent drainage channel, manmade drainage ditches, a quarry pond, and two detention 

basins. Because the seeps, intermittent drainage channel, manmade drainage ditches, and quarry 

pond are hydrologically isolated from known waters of the U.S. and lack a significant chemical, 

physical, or biological nexus to such waters, they do not fall under the USACE’s jurisdiction. The 

two detention basins are manmade impoundments constructed as part of the neighboring Tuscany 

Hills development and connect into the public stormwater system. These features do not impound 

waters otherwise defined as waters of the U.S. and, therefore, should also be disclaimed from the 

USACE’s jurisdiction. 

 

In 2000, a 1.42-acre wetland was mapped in a swale along Hillsdale Avenue and verified by the 

USACE (File No. 24975S). This jurisdictional determination expired on March 1, 2005. In 

2007, 2009, and 2012, Live Oak Associates surveyed this area and did not find positive indicators 

of wetlands. Therefore, it is believed that this area no longer meets the technical criteria for 

wetlands and should be disclaimed from the USACE’s jurisdiction. Despite this preliminary 

analysis of the extent of agency jurisdiction, it is important to note that the agencies are the final 

arbiters and could claim jurisdiction over some or all of these features. Should the USACE 

disclaim jurisdiction over all of the features on the site, the RWQCB will likely exert jurisdiction 

over the natural aquatic features, and the CDFW will likely exert jurisdiction over the natural 

aquatic features supporting a defined bed and bank. All three agencies would likely disclaim 

jurisdiction over the manmade drainage ditches and two detention basins. 

 

This section of the DEIR lacks a discussion of the Water Board’s authority under the State of 

California’s Porter-Cologne Water Quality Control Act (California Water Code, Division 7).  The 

DEIR notes that impacts to wetlands and other waters are subject to the jurisdiction of the Army 

Corps of Engineers (ACOE) and the California Department of Fish and Wildlife (CDFW). However, 

the discussion of Water Board jurisdiction is limited to the certifications of ACOE permits that are 

issued by the Water Board pursuant to Section 401 of the Clean Water Act.  The DEIR should be 

revised to include the Water Board’s independent jurisdiction over wetlands and other waters, 

including wetland and waters that may not be subject to ACOE jurisdiction, under the State of 

California’s Porter-Cologne Water Quality Control Act. 
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Response E.2:  Table 2.6-1 in the SEIR lists RWQCB as a responsible agency in its role of 

issuing Section 401 Clean Water Act Certification for the Army Corps of Engineers Permit.  

Also, the SEIR states in Section 4.7.3.2: “In addition to compliance with the HCP, the project 

will be required to comply with all state and federal regulations related to disturbance to 

jurisdictional waters that are not covered by the HCP. Therefore, the applicant may be 

required to obtain a CWA Section 401 water quality certification from the RWQCB for 

impacts to waters of the State (totaling approximately 2.4 acres) and a Section 1602 

streambed alteration agreement from the CDFW for impacts to natural watercourses 

supporting a defined bed and bank (i.e., the intermittent drainage channel, which totals 

approximately 0.04 acres and 612 linear feet).”   

 

As described in SEIR, all of the aquatic features on the site are believed to be isolated and, 

therefore, do not require a Clean Water Act section 404 permit from the USACE.  However, 

should the USACE take jurisdiction over these features, a CWA Section 404 individual 

permit would be necessary.  These permits will be acquired as areas of the site are graded and 

wetlands are impacted.  As this comment does not refer to the conclusions of the SEIR, no 

further response is required. 

 

Comment E.3:  The Water Board has regulatory authority over wetlands and waterways under both 

the federal Clean Water Act (CWA) and the State of California’s Porter-Cologne Water Quality 

Control Act.  Under the CWA, the Water Board has regulatory authority over actions in waters of the 

United States, through the issuance of water quality certifications (certifications) under Section 401 

of the CWA, which are issued in conjunction with permits issued by the Army Corps of Engineers 

(ACOE), under Section 404 of the CWA.  When the Water Board issues Section 401 certifications, it 

simultaneously issues general Waste Discharge Requirements for the project, under the Porter-

Cologne Water Quality Control Act. Activities in areas that are outside of the jurisdiction of the 

ACOE (e.g., isolated wetlands, vernal pools, seasonal streams, intermittent streams, channels that 

lack a nexus to navigable waters, or stream banks above the ordinary high water mark) are regulated 

by the Water Board, under the authority of the Porter-Cologne Water Quality Control Act.  Activities 

that lie outside of ACOE jurisdiction may require the issuance of either individual or general waste 

discharge requirements (WDRs). 

 

The regulatory status of the “manmade drainage ditches” cannot be assessed on the basis of the 

information presented in the SEIR. If these channels have a supporting watershed, it is possible that 

they may be considered jurisdictional by the Water Board, as well as the CDFW. If the State 

agencies determine that these channels are jurisdictional, then mitigation will be required for any 

unavoidable impacts to these channels. 

 

The regulatory status of the detention basins will be a function of the extent to which they have been 

constructed and maintained in compliance with the NPDES permit for municipal separate storm 

sewer systems (MS4s). Post-construction stormwater treatment basins that are designed, constructed, 

and maintained in conformance with the Municipal Regional Permit (MRP) for MS4s, or one of the 

prior permits regulating MS4s, are not subject to regulation as waters of the State. 
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Response E.3:  Please refer to Response E.2.  Section 4.7.3.2 of the SEIR describes the 

potential RWQCB and CDFW jurisdiction over aquatic features on the project site.  MM 

BIO-2.1 includes mitigation measures typically required by RWQCB.  As this comment does 

not refer to the conclusions of the SEIR, no further response is required. 

 

Comment E.4:  Comment 3. Section 4.7 Biological Resources, 4.7.3.2 Impacts to Sensitive 

Habitats, Aquatic Habitat/ Wetlands 

 

This section of the SEIR contains the following text: 

 

Sensitive habitat present on the site is limited to aquatic features, including four seeps, an 

intermittent drainage channel, and a quarry pond. Three of the four seeps and a reach of the 

channel also meet the USACE’s criteria for wetlands. While the quarry pond supports a breeding 

population of CTS, it is a manmade feature that was constructed adjacent to the railroad tracks in 

association with historic quarrying operations on the site. The seeps and intermittent drainage 

channel all developed in reclaimed parts of the site that had previously been mined. All of the 

aquatic features on the site are isolated from known waters of the U.S. The project would result in 

permanent fill of these features, including all four seeps (approximately 0.87 acres), the quarry 

pond (approximately 1.53 acres), and the intermittent drainage channel (approximately 0.04 acres 

and 612 linear feet). In total, approximately 2.4 acres of aquatic habitat, including wetlands, 

would be permanently impacted. 

 

In accordance with the HCP, the project proponent shall implement avoidance, minimization, and/or 

compensation measures to reduce impacts to aquatic habitats, including wetlands, to a less than 

significant level. These measures are described below. 

 

Due to constraints posed by the site’s topography and by vehicular connection requirements 

between the lower and upper parts of the site, the project cannot be achieved without extensive 

grading (i.e., cut and fill) over the entire site, including all of the aquatic habitats described above. 

Therefore, both avoidance and minimization of impacts to these features likely is not feasible. In 

lieu of implementing avoidance and minimization, the project may instead implement the 

measures below. 

 

And: 

 

In addition to compliance with the HCP, the project will be required to comply with all state and 

federal regulations related to disturbance to jurisdictional waters that are not covered by  the HCP. 

Therefore, the applicant may be required to obtain a CWA Section 401 water quality certification 

from the RWQCB for impacts to waters of the State (totaling approximately 2.4 acres) and a 

Section 1602 streambed alteration agreement from the CDFW for impacts to natural watercourses 

supporting a defined bed and bank (i.e., the intermittent drainage channel, which totals 

approximately 0.04 acres and 612 linear feet). 

 

As described previously, all of the aquatic features on the site are believed to be isolated and, 

therefore, not requiring a Clean Water Act section 404 permit from the USACE. However, should 
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the USACE take jurisdiction over these features, a CWA Section 404 individual permit would be 

necessary. As such, mitigation to satisfy the USACE would fall outside the purview of the HCP 

(i.e., wetland mitigation through the payment of wetland fees or in-lieu mitigation could not be 

completed via the HCP to satisfy any mitigation requirements by the USACE). 

 

At the time this SEIR was prepared, the CDFW and RWQCB also do not have a mechanism to 

permit projects impacting jurisdictional waters in conjunction with the HCP. If they are  deemed 

necessary, these permits must be obtained prior to initiating any ground disturbance within 

jurisdictional waters. Typical mitigation measures required by these agencies are provided below; 

however, additional or slightly different measures may be required by the agencies during the 

permit process to be completed at some point in the future. Implementation of all measures 

required by the agencies during the permit process would reduce impacts to a less than significant 

level. 

 

Based on the information provided in the SEIR, it is likely that the Project will be required to obtain 

CWA Section 401 Certification and/or Waste Discharge Requirements (WDRs) for the fill of most, if 

not all, aquatic features present at the Project site. 

 

When the Water Boards receives an application for certification and/or WDRs, staff reviews the 

project to verify that the project proponent has taken all feasible measures to avoid impacts to waters 

of the State (these impacts usually consist of the placement of fill in waters of the State). Where 

impacts to waters of the State cannot be avoided, projects are required to minimize impacts to waters 

of the State to the maximum extent practicable (i.e., the footprint of the project in waters of the state 

is reduced as much as possible). Compensatory mitigation is then required for those impacts to 

waters of the state that cannot be avoided or minimized. Avoidance and minimization of impacts is 

prerequisite to developing an acceptable project and identifying appropriate compensatory mitigation 

for an approved project’s impacts. Avoidance and minimization cannot be used as compensatory 

mitigation.  After avoidance and minimization of direct impacts to waters of the State have been 

maximized for the proposed project, the necessary type and quantity of compensatory mitigation for 

the remaining impacts to waters of the State are assessed on a case-by-case basis. 

 

Under both the Clean Water Act and the San Francisco Bay Basin Water Quality Control Plan 

(Basin Plan), projects are required to avoid impacts to waters of the U.S. and waters of the State, in 

conformance with U.S. Environmental Protection Agency’s CWA 404(b)(1) Guidelines (Guidelines). 

The Guidelines provide guidance in evaluating the circumstances under which wetlands filling may 

be permitted.  Projects must first exhaust all opportunities, to the maximum extent practicable, to 

avoid, and then to minimize impacts to jurisdictional waters. Only after all options for avoidance and 

minimization of impacts have been exhausted, is it appropriate to develop mitigation for adverse 

impacts to waters of the U.S. and waters of the State. 

 

The Water Boards only allow compensatory mitigation to be implemented for those impacts to 

waters of the State that cannot be avoided and/or minimized; “avoidance and minimization” in the 

context of reviewing applications for Clean Water Act (CWA) Section 401 certification and/or Waste 

Discharge Requirements (WDRs) refers to minimizing the proposed project’s footprint in waters of 

the State. The current Project proposes to fill all waters of the State that are present at the Project. It 
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is unusual for the Water Board to issue permits for projects that include no avoidance or 

minimization of impacts to waters of the State. 

 

The SEIR refers to the Santa Clara County Habitat Conservation Plan’s (HCP’s) “standardized 

avoidance and minimization measures”. The use of the term “avoidance and minimization” in the 

HCP is not consistent with the way the term “avoidance and minimization” is used in the Water 

Board’s permitting process. The HCP has several lists and tables of “avoidance and minimization 

measures.”  Most of these measures are best management practices (BMPs) implemented during the 

construction process, rather than actual avoidance and minimization measures. In fact, the HCP 

contains very little mention of the actual avoidance and minimization measures as these terms are 

used by the Water Boards; measures which reduce a project’s footprint within waters of the State. 

 

Response E.4:  As stated in Section 4.7.3.2 of the SEIR, and repeated in this comment, the 

project proponent will implement avoidance, minimization, and/or compensation measures to 

reduce impacts to aquatic habitats, including wetlands, to a less than significant level.  The 

SEIR lists the following standard project condition relating to avoidance: “To the maximum 

extent feasible, the project shall avoid all on-site waters by designing the project so that it 

avoids the placement of fill within potential jurisdictional waters.”    

 

The City of San José adopted the Communications Hill Specific Plan (CHSP) in 1992.  The 

CHSP established a framework for development of a mixed-use, high density, pedestrian-

oriented, urban neighborhood with supporting public facilities and infrastructure.  

Additionally, the CHSP includes required densities and unit counts for residential 

development.  The topography and natural features of the Communications Hill site limit the 

areas available for development.  In order to fulfill the goals and requirements of the CHSP, 

including required densities and unit counts, the proposed project was designed to 

accommodate the required number of units in the limited space available.  In addition, to not 

allow the development consistent with the General Plan could put development pressure on 

outlying cities which would require longer commutes and reductions in air quality. 

 

As noted in the comment, the SEIR states: “Due to constraints posed by the site’s topography 

and by vehicular connection requirements between the lower and upper parts of the site, the 

project cannot be achieved without extensive grading (i.e., cut and fill) over the entire site, 

including all of the aquatic habitats described above. Therefore, both avoidance and 

minimization of impacts to these features likely is not feasible.”  To retain the existing profile 

of the hill, special consideration was given to the grading and, in general, has been kept to a 

minimum where feasible.  To facilitate building, however, there are locations within the site 

where significant grading will occur.  The placement and orientation of the streets to one 

another involves a sensitive relationship among cut and fill quantities, intersection design, 

maximum slope of streets and efficiency of block size.  Streets have been designed as steep 

as traffic safety and public works standards permit in order to retain existing slopes.  Even 

slight modifications to the grading plan need to consider the overall plan and possible 

ramifications beyond a particular area.  Streets have been designated as fixed or flexible in 

terms of their right-of-way width and alignment/location to allow for unknown conditions of 

the topography and provide a small degree of flexibility within the Plan.  Therefore, while 
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future phases may allow for some minor configuration changes, it is not expected given all of 

the project objectives of developing this site, avoidance of the majority of those features 

under the jurisdiction of the RWQCB and CDFW are not feasible.   

 

The project has identified areas on the site to integrate in-kind compensation for some of the 

regulated aquatic features.  Overall, the mitigation approach of the project will be to pay an 

aquatic/wetland surcharge to the Habitat Agency for the creation of suitable wetlands within 

the CHSP area, create in-kind on-site mitigation that will function as wetland habitats they 

are intended to replace, and then compensate any residual impact at a suitable off-site 

location within the regional watershed.  The purpose of this three-prong approach to 

compensate for aquatic/wetland impacts will be to reduce impacts to these regulated features 

to a less than significant level and to satisfy any permit conditions of the RWQCB and 

CDFW. 

 

In conclusion, because it is not feasible to avoid the aquatic features referenced in the 

comment, the project will implement mitigation measures and standard project conditions, as 

described in Section 4.7.3.2 of the SEIR, and further elaborated in this response, to reduce 

impacts resulting from the loss of these features to a less than significant level, in accordance 

with HCP and permitting requirements.  All necessary permits will be acquired as grading 

occurs. 

 

Comment E.5:  Comment 4. Section 4.7 Biological Resources, 4.7.3.2 Impacts to Sensitive 

Habitats, Aquatic Habitat/ Wetlands, Mitigation 

 

This section of the SEIR acknowledges that the HCP does not currently provide mitigation that meets 

the regulatory requirements of the Water Board or the ACOE, and proposes Mitigation Measure Bio-

2.1: 

 

MM BIO-2.1: Regulatory Agency Mitigation. If required by the pertinent regulatory agencies, the 

applicant shall satisfy agency mitigation requirements by compensating for aquatic impacts at a 1:1 

replacement-to-loss ratio either onsite or offsite, in addition to payment of wetland fees via the HCP. 

 

Should the applicant choose to complete its own mitigation on-site, several areas within 

designated open space on the site may have the potential to accommodate such mitigation.  

Potential opportunities for wetland/aquatic creation or restoration include, but are not limited to, 

an aquatic/wetland feature along the proposed water quality and detention basins, and creation of 

one or more aquatic/wetland features in the eastern part of the site designated as open space. 

These areas could offset some of the required wetland fee and/or may also satisfy a portion of the 

anticipated mitigation requirements by the CDFW and RWQCB. 

 

An on-site mitigation and monitoring plan (MMP) would need to be developed to mitigate for 

impacts to these features. At a minimum, the MMP shall: 

 

 Define the location of all restoration/creation activities; 

 Provide evidence of a suitable water budget to support any created aquatic and riparian habitats; 
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 Identify the species, amount, and location of plants to be installed in the aquatic and riparian 

habitats; 

 Identify the time of year for planting and method for supplemental watering during the 

establishment period; 

 Identify the monitoring period. This should be not less than 5 years for aquatic restoration. 

 Define success criteria that will be required for restoration efforts to be deemed a success; 

 Identify adaptive management procedures that accommodate the uncertainty that comes with 

restoration projects. These include, but are not limited to, measures to address colonization by 

invasive species, unexpected lack of water, and excessive foraging of installed plants by native 

wildlife; 

 Define management and maintenance activities (weeding of invasive plants, providing for 

supplemental water, repair of water delivery systems, etc.); and 

 Provide for surety in funding the monitoring and ensuring that the created aquatic and riparian 

habitats fall within lands to be preserved and managed into perpetuity. 

 

Any remaining mitigation required by these two agencies to satisfy the additional 1:1 

replacement-to-loss ratio would need to be obtained offsite (e.g., via the purchase of credits from 

an approved mitigation bank). 

 

Since the SEIR acknowledges that the payment of HCP fees will not meet the permitting requirements 

of the ACOE and Water Board, more detail should be provided to demonstrate that adequate 

mitigation for the Project’s impacts can be provided at the Project site. 

 

Response E.5:  MM BIO-2.1 includes a discussion of the areas on the site where mitigation 

could be implemented.  The project engineer has identified several areas on site that are 

expected to replace impacts to aquatic/wetland features on site at a 1:1 ratio.  This combined 

with the wetland surcharge the project will pay for creation of similar wetlands within the 

CHSP Area, along with any residual mitigation needs being accommodated off-site within 

the regional watershed would reduce impacts to a less than significant level and satisfy any 

permit conditions from the RWQCB and CDFW.  Additionally, the mitigation measure 

requires the development of a mitigation and monitoring plan that includes a list of measures 

and requirements to ensure the mitigation is adequate.  The SEIR also states that mitigation 

can be located off-site.  

 

Comment E.6:  In a CEQA document, a project’s potential impacts and proposed mitigation 

measures should be presented in sufficient detail for readers of the CEQA document to evaluate the 

likelihood that the proposed remedy will actually reduce impacts to a less than significant level. 

CEQA requires that mitigation measures for each significant environmental effect be adequate, 

timely, and resolved by the lead agency.  In an adequate CEQA document, mitigation measures must 

be feasible and fully enforceable through permit conditions, agreements, or other legally binding 

instruments (CEQA Guidelines Section 15126.4). Mitigation measures to be identified at some 

future time are not acceptable. It has been determined by court ruling that such mitigation measures 

would be improperly exempted from the process of public and governmental scrutiny which is 

required under the California Environmental Quality Act.  The SEIR lacks concrete proposals for the 
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mitigation of impacts to waters of the State that will be required in a Certification and/or WDRs for 

the Project. 

 

Response E.6:  As stated previously, MM BIO-2.1 includes a discussion of the areas on the 

site where mitigation could be implemented.  Additionally, MM BIO-2.1 requires the 

development of a mitigation and monitoring plan that includes a list of measures and 

requirements to ensure the mitigation is adequate.  The SEIR also states that mitigation can 

be located off-site.  Because the exact measures that will be required by the RWQCB are not 

currently known, and will not be known until the permitting process concludes, the SEIR 

includes mitigation typically required by the RWQCB.  During the permitting process, the 

RWQCB may require mitigation other than what is listed in the SEIR.  Since the project 

requires permits from the RWQCB, the project’s impacts to waters of the State will be 

mitigated according to the requirements of the RWQCB.  For these reasons, the mitigation 

identified in the SEIR is adequate and would reduce impacts to a less than significant level.     

 

Comment E.7:  The SEIR also states that: 

 

If on-site mitigation is not feasible or cannot adequately compensate for all of the impacts, the 

applicant may also choose to purchase appropriate mitigation credits from a mitigation bank in the 

permit area that has been approved by the USFWS and CDFW and pre-approved to service the 

Habitat Plan. 

 

At this time, Water Board staff is not aware of a mitigation bank with wetland credits that includes 

the Project location in its service area. When project impacts occur within the San Francisco Bay 

Regional Water Quality Control Board’s jurisdictional boundaries, mitigation for those impacts must 

also be within the San Francisco Bay Regional Water Quality Control Board’s jurisdictional 

boundaries. In other words, a mitigation bank that is located within the jurisdictional boundaries of 

the Central Coast Regional Water Quality Control Board cannot be used to provide mitigation for this 

Project’s impacts to waters of the State. 

 

Response E.7:  MM BIO-2.1 states: “Any remaining mitigation required by these two 

agencies to satisfy additional 1:1 replacement-to-loss ratio would need to be obtained offsite 

(e.g., via the purchase of credits from an approved mitigation bank).”  The mention of a 

mitigation bank is intended as an example of one method for obtaining offsite replacement.  

Other methods for replacement exist, such as the purchase of mitigation lands on the private 

market by the project applicant.  Additionally, although Water Board staff is not aware of 

current mitigation banks with available wetland credits, at such future time mitigation efforts 

are undertaken, there may be wetland credits available in mitigation banks within the San 

Francisco Bay RWQCB jurisdiction.     

 

Comment E.8:  Comment 5. Section 4.9 Hydrology and Water Quality, 4.9.3.2 Hydrology and 

Drainage Impacts, Drainage Patterns 

This section of the SEIR includes the following text: 
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Currently, 11.6 acres of the Tuscany Hills development drains to the Mill Pond and Canoas 

Garden drainage system, which discharges to the Guadalupe River. This is achieved through a 

lifting station and force main. The proposed project would remove the lifting station and force 

main, and this area would now drain to the Hillsdale Avenue drainage system, restoring the 

natural drainage pattern of the area. As a result, the project would increase by 11.6 acres the 

drainage area which drains to the Hillsdale Avenue drainage system. This system discharges to 

Canoas Creek, a tributary of the Guadalupe River. The diversion of the drainage area to Canoas 

Creek may increase the potential erosion in the unlined stream channel. However, the overall 

drainage to the Guadalupe River watershed would remain unchanged. 

The SEIR should include measures for preventing additional erosion of the unlined stream channel, 

since the additional erosion may have a negative impact on water quality in the Guadalupe River 

watershed. 

 

Response E.8:  The comment omits text from the SEIR that immediately follows the 

paragraph cited above, which states: “The project includes a modification of the existing 

Tuscany Hill detention basin to increase the basin capacity and modify the outlet structure to 

utilize the detention basin as an HMP basin for the project’s drainage area.  The proposed 

basin would detain the runoff from the larger developed project drainage area to meet the 

HMP flow duration requirements for the existing condition runoff for the smaller existing 

drainage area.  Therefore, the project would have a less than significant impact on erosion 

and scour in Canoas Creek or Guadalupe River.”  As evidenced by this text from the SEIR, 

measures included in the project would prevent significant impacts associated with erosion 

and scour in Canoas Creek and Guadalupe River. 

 

Comment E.9:  This section of the SEIR also includes the text: 

 

The portion of the project site on the north side of Communications Hill is located within the 

Coyote Creek watershed. The project would not divert additional drainage area from the 

Guadalupe River watershed. However, the operation of the quarry on the project site has modified 

the historic drainage conditions for the area. Prior to construction of the UPRR and the quarry, 

runoff from the north side of the hill drained overland toward Coyote Creek to the north. The 

railroad originally included cross culverts to allow drainage under the railroad. During the quarry 

operation period, drainage from the quarry area was retained on-site, and the cross culverts were 

abandoned or blocked. Therefore, the historic flow pattern with drainage to Coyote Creek was 

interrupted. The project would restore the drainage discharge from the site and therefore would 

increase the runoff to Coyote Creek which may slightly increase erosion or siltation in the Creek, 

but not at significant levels. 

 

The SEIR should have provided more support for the assertion that Project impacts to Coyote Creek 

would not be significant. 

 

Response E.9:  The SEIR text cited above is a condensed version of the analysis contained in 

the Hydrology and Water Quality Analysis completed for the project, which is included as 

Appendix J to the SEIR.  The Hydrology and Water Quality Analysis contains the following 

language, which explains in more detail why the project would have a less than significant 



 Section 3.0 Responses to Comments Received on the Draft SEIR 

 

 

Communications Hill 2 28  Final SEIR 

City of San José    August 2014 

impact to Coyote Creek: “The applicant and the City of San Jose has reviewed the Project 

with the RWQCB staff to clarify the HMP requirements for the Project. The connection of 

the Project to the City stormdrain system which discharges to Coyote Creek would be 

considered a restoration of the historic natural condition and would not be considered a 

diversion or increase in drainage area. The Project would be required to meet water quality 

and HMP requirements for new development as described in the NPDES permit. The Project 

includes HMP basins for the residential area and industrial areas which drain to Coyote Creek 

to detain development runoff to the flow duration conditions of the pre-development 

conditions.”  The project includes measures, such as compliance with HMP requirements in 

the NPDES permit, to ensure the project would not result in significant water quality impacts 

to Coyote Creek.   

 

Comment E.10:  Comment 6. Section 4.9 Hydrology and Water Quality, 4.9.3.2 Hydrology and 

Drainage Impacts, Stormwater Drainage Capacity 

This section of the SEIR includes the following text: 

 

As described above, the project would modify the existing Tuscany Hill detention basin to detain 

runoff from the larger drainage area to control the peak flow from the project site to be less than 

the undeveloped runoff condition for the 10-year and 100-year design storms for both the 

Tuscany Hills development and the project development. 

 

Please note that the hydromodification control requirements of the MRP require that flow duration 

controls be designed such that post-project stormwater discharge rates and durations match pre-

project discharge rates and durations from 10 percent of the pre-project 2-year peak flow up to the 

pre-project 10-year peak flow.  Controls that address only the 10-year and 100- year design storms 

are not sufficient. 

 

Response E.10:  The reference to 10-year and 100-year storm flows in the SEIR text cited in 

the comment relates to the existing drainage system per the original design criteria for the 

Tuscany Hills detention basin.  The project proposes to modify this basin to accommodate 

drainage from the proposed project.  During preparation of the Hydrology and Water Quality 

Analysis for the project, which is included as Appendix J to the SEIR, an analysis was 

completed that determined the modified detention basin proposed by the project would 

adequately mitigate for the increased flows for the project per the current MRP requirements.  

As this comment does not refer to the conclusions of the SEIR, no further response is required. 
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F. RESPONSES TO COMMENTS FROM JEAN DRESDEN, DATED JULY 17, 2014   

 

Comment F.1:  Thank‐you for the opportunity to review this environmental document. I especially 

appreciate that staff posts the supplemental reports as I am very interested in their contents. 

Regularly, I review the historic reports to learn content that I do not know or is difficult to obtain. 

 

This historic report is not up to the high standards that the City of San Jose expects of its contributing 

consultants. This entire report should be reviewed by another consulting historian with special 

emphasis on the native period since the potential for loss of historic information is so great.  I 

reviewed the Historic Period and found many deficits. I can’t review the archeological data since the 

database is kept restricted. However, the deficits in the historic period report are so great that it casts 

doubt on the quality of the rest of the report. 

 

Response F.1:  Section 4.5.1 of the SEIR describes an overview of the prehistoric and 

historic resources located on the site and in the project area.  Additional detail can be found 

in Appendix F of the SEIR including an overview of previous property owners of local and 

regional importance.  Archaeological data is available for review at the City offices and is not 

included in environmental documents due to their sensitive nature. 

 

The report for the project was completed according to the requirements of the City and 

CEQA and is considered to be an overview of the history of the site.  The level of detail 

provided in the report is what is required to determine if the project has the potential to result 

in significant impacts to historic resources that may still be present on the site.  The 

California Historic Resources Information System, Northwest Information Center at Sonoma 

State University is considered by professional historians to be the most comprehensive 

sources of historical information in northern California.  

 

Historical resources are recorded at the Northwest Information Center; therefore, the 

information provided is used to determine the potential to encounter physical historical sites 

during construction.  As described in the SEIR, the only historic era dwellings in the project 

site area were structures associated with the American Dairy Company Farm.  These 

dwellings were not determine to be historically significant and have been removed.    

 

The evaluation of the site for historic resources was conducted according to the requirements 

of the State Office of Historic Preservation, the City’s Historic Preservation Ordinance, and 

the CEQA Guidelines.  As stated in Section 4.5.2.3 of the SEIR, there are no historic 

structures on the site; however, there is a potential that the project could affect at yet 

unknown subsurface historic resources.  Mitigation measures are included in the project to 

reduce these potential impacts to a less than significant level.  The amount of information 

contained in the historic evaluation supports this conclusion.  Further historic details are not 

needed to meet the requirements of CEQA.  This comment does not refer to the CEQA 

conclusions of the SEIR and no further response is required. 
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Comment F.2:  Several factors raised my concern immediately, among them: 

 

The bibliography cites Wikipedia as a source for Lewis Manly. Citing Wikipedia is sufficient cause 

for high schools, colleges and universities, and all professional historic journals to reject a paper—

unless the research paper is an analysis of the inaccuracies in Wikipedia or sociological behavior of 

crowd‐sourced Wikipedia. Wikipedia has no place in a professional paper. The city should reject any 

comment in this report derived from Wikipedia. The city should remove from the accepted consultant 

list anyone who uses Wikipedia as a source. 

 

The bibliography contains no reference to the most important printed Santa Clara document of the 

1880s‐‐‐Horace S. Foote’s Pen Pictures from the Garden of the World­Santa Clara County, 

containing 672 pages of history and biographies of the eminent persons of Santa Clara County. This 

book is widely available throughout the county and more importantly, it is fully searchable online in 

Google Books. The comments within the narrative of the report made clear the author didn’t search 

this book as many details that the consultant dismisses or claims are “not available” can be found in 

this book! 

 

The 1886‐7 Brainard Maps apparently were not consulted. 

 

The paucity of newspaper references. The San Jose Mercury archives from the 1880s to 1922 are 

fully searchable in a free online database. Fully searchable online articles from San Francisco 

newspapers and other communities around California covering from the 1850s to 1922 are available 

for free through the UC Riverside Digital Collections. Further, additional newspapers are available at 

charge. Importantly, the people and situations the consultant dismisses as unknown are found in these 

newspapers. One of them was a state legislator! 

 

The number of suppositions contained within the report‐‐‐“probably” this or that without any 

apparent effort to check the supposition using the free databases and online resources, not to mention 

hard copy materials in local archives. 

 

The apparent non‐use of the extensive holdings of History San Jose, the County Archives (operated 

by but separate from the County Recorder), the California Room, the Sourasseau Society, and San 

Jose State’s Special Collections, specifically on mining. Nor does it appear that the University of 

Santa Clara’s holdings on the Spanish and Mexican periods were consulted as evidenced by claims 

such that the San Juan Bautista Hills were not used for running cattle. 

 

Response F.2:  Please refer to Response F.1.  The Northwest Information Center 

incorporates information recorded during historic evaluations completed by historic 

professionals, including some of the sources listed in the comment above.  It is the opinion of 

the commenter that Wikipedia is an unreliable information source and it use has no place in a 

professional paper.   Wikipedia is often utilized by professionals for preliminary research and 

to clear up the misspelling of person’s names, which can be very problematic in historical 

research, as the commenter notes in Comment F.5, below.  Its use, which was supplemented 

with a myriad of other sources, has not affected the SEIR’s conclusion that impacts to 

historical resources will be less than significant with mitigation incorporated.   
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Comment F.3:  Some Environmental Concerns: 

 

The report contains relative lack of detail about the Mines, other than they were low volume. Not all 

the names of the mine were mentioned for the mine as recorded in Mining literature. There was a 

furnace on site and at least 4 entry tunnels scattered over the hillside from roughly opposite Estahan 

Court’s terminus to Pullman Way. Considering all the planned grading, I hope the geological report 

goes into further detail about the stability of those tunnels, as well as other tunnels with locations that 

would be more clear if searches were made under all of the names. Wouldn’t the geotechnical 

consultants depend on the historic consultants to find all the names of the mining firms on this hill? 

Also, I hope the geotechnical report integrates the Water Resource Board comments about the site 

and the tailings that were not visible on the surface according to the water board. Perhaps, the tailings 

were used to fill the mines and shouldn’t someone check that—I hope that is in the geotechnical 

report. The maps in the history report indicate possible quarries but not the mine entries. 

 

Response F.3:  The history of the mine on the site and their geophysical characteristics are 

discussed in Sections 4.5.1.3 and 4.8.3.2, respectively.  While the mine may have had 

different names over time, as the commenter notes in Comment F. 5, below, there is just one 

mine located on the site.  A detailed analysis (Appendix I) of the mines has been completed 

including underground mapping, excavation work to identify portal locations, directional 

drilling, and geophysical analysis.  Four mine portals have been identified.  The analysis was 

completed to determine the potential for mine collapse and develop a Mine Backfill Work 

Plan.   

 

It is anticipated that mine tailings are spread throughout the mine area, given quarry 

reclamation efforts over the past 20 years.  Soil sampling conducted on-site is described in 

Section 4.6.3.2 of the SEIR.  Contaminated soils have been identified and a Soil Management 

Plan will be developed during the PD Permit phase of the project that describes soil 

remediation measure and procedures.  This comment does not refer to the conclusions of the 

SEIR and no further response is required. 

 

Comment F.4:  Schuetzen Park operated from 1903 to at least World War I as a picnic grounds and 

competitive shooting range. It is mentioned as a well‐known location until at least the 1930s, so it 

may have been operational at that time. The users fired into the hillside and onto the hill that is about 

to be developed. There may be live unexploded ammunition in the hillside. Although historian Clyde 

Arbuckle referred to a “Farewell Club” party in 1912, it was not the closing of the park to shooting. 

Likely, World War I brought about the need to call the park something other than a German word. In 

addition, when the park changed hands in 1903, a plan was made to build a scenic cable train to the 

hilltop of the proposed development. The California Room database shows there is additional 

information on the operating of the park and the possible train. 

 

Response F.4:  It is doubtful that live unexploded ammunition is located on the project site, 

as none has been found during any of the field surveys (biological, cultural, geotechnical, 

hydrological, hazardous materials, etc.) conducted on the site over the past 20 years.  In 

addition, bullets were not found during the quarry remediation activities.  The small caliber 

rifles that were used in the early 1900s used lead bullets that would have been inert, not live.  



 Section 3.0 Responses to Comments Received on the Draft SEIR 

 

 

Communications Hill 2 32  Final SEIR 

City of San José    August 2014 

If the shooting occurred, the projectiles would be small pieces of lead imbedded in the dirt 

and would not be of concern during future development.  This comment does not refer to the 

conclusions of the SEIR and no further response is required.   

 

Comment F.5:  Some details and corrections that should have been in the report 

 

In this section, I highlight a few things the consultant couldn’t find or mis‐stated that I discovered in 

the past 3 days using free online primary sources and secondary sources from the time period, eg Pen 

Pictures from the Garden of the World. This is not meant to be comprehensive but suggestive of the 

inadequacy of the consultant’s report. I did not search everything because I started this project too 

late and there is a July 18 deadline.  I’m confident more could be found on items the consultant says 

“there is no data.” Who knows what would be discovered with more comprehensive analysis. 

 

Clemente Colombet. (See page 12 of report) 

 

The consultant wrote that the properties were owned by Charles T. Colombet. However, the two 

subject properties were owned by Pioneer Clemente Colombet in 1876. After his death, in 1885, his 

lands were dispersed among his children. One parcel on the Northwest next to MD Kell became 

Clem Colombet’s property. The western property transferred Charles Thomas Colombet.  The 

Brainard Atlas of 1886 makes clear how the properties were dispersed. 

 

Note that the consultant’s comments don’t make sense. He wrote that Charles Thomas Colombet was 

a prominent stock dealer according to Sawyer 1922, but in the next sentence he wrote that Charles 

Thomas Clemente is not included in local histories or biographical sketches and includes Sawyer 

1922 as an example of a place where there is no reference to him. It can’t be both. 

 

Pioneer Clemente Colombet’s biography is in Pen Pictures of the Garden of the World. The 

Thompson and West map of 1876 refers to pioneer Clemente Colombet (1817‐ 1885) who owned the 

subject land and lived on it until his paralytic stroke of 1878. Shortly thereafter and before 1880, he 

moved into town, with his second son Thomas C. Colombet living on the property and farming. 

 

Pioneer Clemente Colombet operated a San Jose store and then married Ann Kell in 1851. Ann Kell 

was grand‐daughter to Martin Murphy Senior. Colombet built the brick block on the west side of 

Market Street and called it the San Jose Hotel which was renamed the Cosmopolitan by 1888. His 

wife’s kin, Martin Murphy built the brick buildings across the street. In the late 1850s, the Colombet 

family moved to Mission San Jose where he had an award winning winery and a store. After living in 

the Mission San Jose and Warm Springs area, he returned to San Jose in 1869, having at some point 

purchased the subject land from his in‐laws Thomas and Margaret Murphy Kell. Margaret Murphy 

Kell was a member of the large and famous       Martin Murphy Senior family, making Mrs. Ann Kell 

Colombet the grand‐daughter of Martin Murphy Senior. A map of Colombet’s and Kell’s property is 

also available on the 1886 Brainard map of Almaden Road.—available online in Digital Online 

Archives of California. (A map of the Catholic Cemetery donated by the Kells is available from the 

Archdiocese. This cemetery was relocated for the freeway.) Eldest son Joseph Clemente was the City 

Treasurer and executor of his father’s estate. Colombet’s estate was valued at $112K. At the time of 
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Pioneer Clemente Colombet’s death in 1885, there were 7 living adult children and a widow; the 

estate did not settle for many years. 

 

The Thompson and West 1876 map shows the property “Kelty & Ryan.” According to Pen Pictures, 

Michael Ryan was Colombet’s tenant farmer for the 110 acres next to the Kell’s from 1877 but Ryan 

also raised grain on his own acreage on Foxworthy Avenue—across the Guadalupe River from J.W. 

Pearl’s property.  Mr. Thomas Kelty’s biography is featured in Pen Pictures. He partnered with 

Michael Ryan for the property adjacent to the Colombet’s. 

 

Milus Gay (See page 13 of the report) 

 

Milus Gay (1811‐1878)  

Milus H. Gay (1842‐1894) 

Henry Milus Gay MD (1873‐1939) 

 

Contrary to the consultant’s claim that little is known of Milus Gay—quite a bit is known about him, 

his son, and his grandson. 

 

Note: some documents have these men listed as Milius Gay, some list Milus Gay, some list Miles 

Gay. 

 

First, Milus Gay senior’s papers about his gold rush experiences are advertised as collectibles and are 

quoted in a various gold rush histories and books. I don’t know where they are archived nor how 

extensive a collection he left behind. 

 

Mr. Milus Gay (1811‐1878) and his son Milus H. Gay (1841‐1894) were featured prominently in the 

book Pen Pictures from the Garden of the World. They came across the plains in the early 1850s, 

buying the first part of the subject ranch in 1853—eventually expanding to 500 acres. A chain of title 

is available at History San Jose from 1850 for the first 24.35 acres. Forty acres was withheld from the 

500 acre piece to become Oak Hill cemetery. The elder Milus Gay died in 1878; his wife in 1874. 

Their son Milus graduated from University of Pacific in 1865, taught in Los Gatos, became the chair 

of the languages department at UOP, read law, became a deputy clerk, then founded a bank in 

Ventura County, serving as manager and cashier. When his dad died, he came home and took over 

the ranch. In 1880 Milus H. Gay was nominated then elected to the California State Assembly. Also, 

he served on the Franklin School Board from 1878. In 1882, the City bought the cemetery lands from 

Milus H. Gay and in 1883, Miles H. Gay became the Superintendent (Sextant) of Oak Hill Cemetery. 

In 1884, Milus H. Gay served as the secretary of the Republican convention, too. 

 

By 1886, about 175 acres of the Milus Gay holdings were sold to Tyler Beach and his “Beach Hill 

Farm.” 

 

When Milus H Gay’s estate was settled in 1895, he had the quarry and 500 shares of the cemetery. 

While he had a lot of land in Santa Clara and Santa Cruz counties, his estate owed a large sum of 

money, too. His son, Henry M. Gay purchased the “Quarey Plant” in 1895 from his father’s estate. 

According to newspaper reports from 14 May 1901, HM Gay et al sold 71.176 acres part of the 500 
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acre lot 3 S for $2750 to   Charles Doerr et al who immediate sold it to San Jose Schuetzen Park. 

“Charles Doerr et al” referred to members of the Turn Verein, German benevolent association. 

Charles Doerr was a baker who rose to prominence in his benevolent association, downtown 

investments, civic affairs, and sat on the city council. 

 

William H Hall – page 13 

 

The name “William Hall” is a very common name and the consultant seems to be creating one person 

from citations that are “William Hall”, “WH Hall”. They may not be the same person. 

 

By way of explanation, there was a William H. Hall who was a partner with Warren Hall of the 

stagecoach company in 1854. Arbuckle wrote this was William Henry Hall. Warren Hall left the area 

when they closed the local company and reconfigured soon thereafter. By 1860, Warren is in San 

Diego County. 

 

In 1870 Census there were three adults: William G, William H, and William S. William H Hall was 

47 and a county supervisor living in Ward 2 of the City of San Jose. William S. Hall was in Redwood 

Township and could have been the William Hall of the Cupertino area vineyard contracts mentioned 

by the consultant’s report. Sawyer [page 141] referenced William Hall only. The southern part of 

present‐day Cupertino is in Redwood Township. 

 

In the 1880 Census, there were four adult Halls, William in Alviso, William in Ward 1 and living as 

a boarder (probably in a hotel), William S. in Redwood Township and William Henry Hall—but 

recorded under his nickname “Bud”. Bud’s biography is featured in the 1922 Sawyer history book—

page 1286. Soon after he married in 1873 he acquired property 4 miles south of San Jose. Notably, 

“Bud” Hall [William Henry Hall] was reared by his extended Cottle kin after his father died. And 

there are large Cottle holdings just south of the WH Hall property in the 1876 Thompson and West 

property. Since Bud’s biography in Sawyer explains that he sold the land about 4 years later, a quick 

search of County Recorder records could resolve the issue. 

 

The consultant claimed the wealthy Mr. Hall owned 4000 acres with citations from Arbuckle page 96 

and Wawyer page 163, I can’t find evidence of this 4000 acres on those pages. His self‐reported 

worth in the Census is too small for an owner of that much land. 

 

There’s no doubt that there was a wealthy William H. Hall but was he the owner of the subject 

property? Or was the younger William Henry Hall the owner of the property in the 1870s? 

 

M. D. Kell page 14 

 

The consultant wrote that M.D. Kell may have been related to Thomas Kell. Had the consultant used 

Pen Pictures and freely available online census records, the relationships would have been clear. 

 

M. D. Kell is Martin D. Kell the son of Thomas Kell. Martin Kell’s biography appears in Pen Picture 

from the Garden of the World.  Martin’s mother was a Margaret Murphy, and his grand‐father was 

Martin Murphy Senior, the famous patriarch of California’s famous Murphy family. 
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Thomas Kell, Martin’s father, died in 1878 after a long period of invalidism. His mother Margaret 

Murphy Kell died in 1881. Martin’s younger brother Thomas B. became owner of the old homestead 

and the property is clearly labeled “T.B Kell” in the Brainard Atlas of 1886. 

 

Martin D. Kell was prominent of civic affairs, serving from 1875 to 1878 as Deputy Roadmaster. He 

served as a county supervisor starting in 1878 and was undersheriff for 4 years.  He owned 88 acres 

as of 1888 mostly general farm, but 5 acres was orchard. 

 

William Lewis Manly page 14 

 

Contrary to the consultant’s claim, WL Manly is in local history books. He is featured in Foote’s 

1888 Pen Pictures from the Garden of the World, but more is available from local searchable free 

online historic newspapers. Certainly, there is no need to depend on the crowd‐sourced Wikipedia 

that can be changed on a whim by anyone. 

 

Although there are variations of the spelling of his name in sources such as Wikipedia—he signed his 

name as “Manly” in the photo in Pen Pictures and both his tombstone and his wife’s tombstone in 

Woodbridge California used “Manly.” 

 

Manly purchased his property in 1849 and kept ownership until the time of his death in 1903. The 

1880 Census still has him at the old homestead. At some point after 1880, he retired from active 

farming and moved to the College Park neighborhood‐‐‐Stockton Avenue near Elm. 

 

Manly served as a director for the Union Flour Mill which was established in 1887. From at least 

1891 to 1900, he was a director of the Farmer’s Union, a major political force in San Jose. His wife’s 

passion was the floral fair. 

 

When Manly died in 1903, his executor AC Manly sold his properties: 205.6 acres went to Glenn 

Lumbard (Glenn Lombard) and 44 acres to Elizabeth [Elisabette] Kohrs. 

 

Tyler Beach page 15 

 

Tyler Beach’s biography is also given in Pen Pictures… The Brainard Atlas of 1886 shows that he 

called the subject property “Beach Hill Farm,” having acquired the land from Milus Gay. As the 

consultant mentioned, Beach was the owner of the St James Hotel. By the mid‐1880s, it was the pre‐

eminent facility, having been expanded twice. His advertising explained that guests received fresh 

milk and meat from his property south of town—Beach Hill Farm. At his stock fair, he kept 50 

varieties of poultry and 20 milch cows. 

 

In 1887, his biography appeared in the Pacific Rural press. It included a reference to a quicksilver 

mine on his property that he was not working due to low prices of Quicksilver. This refers to the 

property on Communication Hill. 
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Beach also is featured in Oscar Tully Shuck’s 1875 book Sketches of leading and representative men 

of San Francisco. At that time, Mr. Beach also operated a large paint manufacturing company, 

California Chemical Paint Company. 

 

Beach retired from St. James Hotel in 1899, but his manager died shortly thereafter. Beach died in 

1904. 

 

Oscar Promis and G. Promis page 15 

 

The consultant did not know the relationship between Oscar and G. Promis. Oscar Promis was born 

in 1854 in San Francisco to Geraud Promis, a French immigrant. The family moved to Victoria 

British Colombia in 1858 where Geraud became a grocery retailer. The family lived there until 1873 

acquiring downtown Victoria property. Oscar moved to San Jose when he was 18 and eventually 

became a real estate developer making many trips to Victoria in his lifetime. His name appears on 

many hotel guest lists published in old newspapers. 

 

One of Oscar’s developments, the “Promise Block” in Victoria is on the Canadian National Historic 

Register. It is a downtown retail block. 

 

Oscar Promis and his father operated a crockery and glassware shop in downtown San Jose. Geraud 

Promis died in November 1896. 

 

In 1911 Oscar Promis was the president of the United States Laundry. By 1922, he was part of the 

ownership team for San Jose Foundry. 

 

A mining bulletin, Volume 22 referred to Oscar’s mine as the “Chapman Mine.” 

 

Scheutzen Park 

 

Scheutzen Park was a recreation facility and shooting ranged acquired by the Turn Verein, a German 

social and political group. Their first mention of their park that I found is July 1896. They acquired 

71.75 acres from H.M. Gay in 1901 according to newspaper reports. More likely, this is when they 

recorded the deed, since HM Gay bought the property from his dad’s estate in 1895. 

 

Although Arbuckle claims the park ran until 1912, this is an error. A newspaper article refers to the 

“Farewell Club” as the last picnic of the year. Yet, subsequent newspaper articles show that the park 

operated thereafter, including January 1913 for a shooting contest. The park had pavilions and 

shooting ranges. Many shooting contests were held at the park. 

 

In 1903, ownership/operation of the park was transferred to Jungblat and Doll (Boll?). They had 

plans to build a tram to the top of the hill suggesting that they had cooperative agreements with the 

hillside property owner, eg, the mine owner. 

 

With the advent of World War I, other San Jose German companies changed their names to be less 

German. Perhaps, the park also did making it hard to track its operation in free online databases that 



 Section 3.0 Responses to Comments Received on the Draft SEIR 

 

 

Communications Hill 2 37  Final SEIR 

City of San José    August 2014 

only cover up through 1922 due to copyright restrictions. It is not known when it ceased operations. 

However, a published court case from 1932 includes Schuetzen Park as a geographic location of an 

auto accident. 

 

Hillsdale Quicksilver Mines 

 

There’s no doubt that this is a small mine. This mine was operated under many many different names 

and details about its shafts, adits, and furnances are buried in many different reports under those 

different names. 

 

Some of the names I have discovered: 

Shaboya, Chaboya, Hillsdale, San Juan Mine, San Juan Bautista Mine, Bell Mine, Harper Mine, 

Beach Mine, Chapman, New Discovery Quicksilver Company. 

 

A state mining bulletin indicates that it has more than 4000 ft of underground works. The reduction 

plant had two 12 pipe retorts. 

 

From the same report, it was worked to 1874 and idle from 1874 to 1892 when R. H. Harper took it 

over until 1907. It was taken over in 1915 and a little bit of production. By 1922, newspaper articles 

showed it was arrears for unpaid taxes. 

 

R.H. Harper is really Captain Robert Bailey Harper. Sawyer has a biography of Captain Robert B. 

Harper who worked in the mining industry, including the Almaden Quicksilver mines. Sawyer 

reports that he purchased the “old Chapman mine” and operated it for three years.  Harper’s 

biography as a mining specialist is very extensive in the Sawyer book. 

 

So somehow, RB Harper became RH Harper in a mining bulletin obscuring its history. 

  

The report does not mention the analysis of the California State Resource Board although it does 

mention other mining reports. 

 

Elizabeth Kohrs 

 

Elizabeth Kohrs is mentioned in different spots of the report and mentioned as an unknown. She is 

the wife of Frederick Kohrs. She is also known as Elisabette and her husband was Frederick Kohrs. 

She died in 1921 and he died in 1922. Some newspaper articles indicate property sales in and around 

her. A mining book has her as the owner of the mine in 1921. 

 

Other than that, I didn’t find anything of significance for the family. 

 

Joseph Barba 

 

The consultant wrote that nothing was known about Joseph Barbo. Perhaps, a search for “Joseph 

Barba” would have been more productive. He was a well‐known rancher with property on Stone 

Avenue. In 1919, his daughter was the accused murderer of a man who gave her unwanted sexual 
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entreaties. Barba is shown on a county map dated Dec 1, 1914 with Joseph Barba, Eliz Kohrs, and 

Warren Cottle. 

 

John Quincy Pearl 

 

John Quincy Pearl was an early pioneer. Pearl arrived in the valley in 1852 buying 500 acres. He 

traveled via the Isthmus. He was part of the Young Men’s Social Club organized in 1858. He was a 

member of one of the city’s first volunteer fire fighting companies and he was a founder of the 

Pioneer Irrigation Ditch Company and active in the Santa Clara County Agricultural Society. 

 

At first, he raised cattle, then moved into dairying, by the 1890s it was mostly fruit and grain. At 

some point, he moved to town with a home on 256 North 4th Street. 

 

Pearl died there in 1913 after a six month lingering illness. His obit referred to him as a respected 

pioneer. The California pioneers took charge of his funeral and he is buried at Oak Hill. 

 

He was married to Sophie Hanks and had 5 children. Pearl Avenue is named for him. 

 

Information about his farming operations can be found in both the Thompson and West Atlas and the 

Brainard Atlas. 

 

Summary 

The historic section of the report is inadequate and used flawed sources (OMG! Wikipedia!!). The 

consultants didn’t use important sources nor did they use free high quality online databases. It is not 

possible to evaluate the pre‐history portion of the report due to the secure databases. A separate 

consultant should evaluate this report for the Native American data. 

 

The mining history and the Scheutzen park history suggest possible concerns to the property. 

 

I’d be pleased to share with the consulting company the sources of the free online high quality 

resources that they could use for this and future reports. 

  

Response F.5:  Please refer to Responses F.1-F.4.  The information contained in this 

comment is a valuable supplement to the information in the Archaeological Evaluation 

prepared for the SEIR (Appendix F).  However, additional details related to persons with 

some connection to the project site do not constitute significant additional information that 

would have resulted in different impacts to cultural resources than those identified in the 

SEIR.  The report prepared for the SEIR was prepared according to the requirements of the 

City of San José, State Office of Historic Preservations, and the CEQA Guidelines.  The 

information provided in this comment can be added to the San José History Room, which 

maintains individual files of various personages important to San José History.     
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G. RESPONSES TO COMMENTS FROM MILLPOND MOBILE HOME COMMUNITY, DATED JULY 18, 

2014   

 

Comment G.1:  In the bidding process on this Project, KB Homes has the absolute responsibility 

of awarding bids to Sub-contractors that will follow the regulations set forth by the City, State 

and Federal governments regarding grading, dust, asbestos, mercury findings and blasting if 

required.  By KB Homes following these regulations it will protect the residents of Millpond 

Mobile Home Community (for those 55 and older). 

 

Response G.1:  It is the intention of KBHome and the City of San José that reputable 

subcontractors will be utilized for construction of the project.  The project will be required to 

implement all mitigation measures identified in the SEIR, including those pertaining to 

construction-related air quality, noise and vibration, and hazardous materials impacts (MM 

NOI-3.1, MM AIR-1.1 and 2.2, and MM HAZ-1.1, 1.2, and 2.1).  As the comment does not 

refer to the conclusions of the SEIR, no further response is required. 

 

Comment G.2:  The following issues are of very great concern to the residents of Millpond 

Mobile Home Community.  We request that your attention be directed to the following items:  

 

#1 FENCING 

The fencing is necessary to provide security and privacy to the residents of Millpond Mobile 

Home Community.  Minimum of eight feet, solid, interlocking, no maintenance material similar 

to the fencing along the railroad tracks to the east of Millpond.  Landscaping and Evergreens 

similar to the east of Millpond should also be used. The fence would ensure the security of the 

residents as well as provide a sound barrier during construction and after. We would request this 

fence be installed prior to KB Homes breaking ground on Communications Hill.  

 

Response G.2:  It is assumed that appropriate fencing consistent with City requirements 

and design guidelines will be included in the proposed project.  The specific design 

details of the fencing will be determined during the PD permit stage of development on a 

phase by phase basis.  KBHome will work with the City and residents to design and 

construct appropriate fencing as development proceeds.  As this comment does not refer 

to the environmental effects of the project or the conclusions of the SEIR, no further 

response is required.  

 

Comment G.3:  #2 TRAILS 

The proposed trails should be 30- 40 feet away from the perimeter fence. Landscaping installed 

between the fence and trail. Surface should not create dust when used. Trail should be limited to 

pedestrians and bicycles. Trails posted, stating no motor bikes, scooters or horses allowed. 

Closed at sunset. 

 

Response G.3:  The proposed trails have not yet been precisely located or designed.  

Once the alignments are determined, they will be constructed consistent with all City 

trail policies.  Class I (road separated) trails in the City are paved and do not allow 

motorized vehicles, except for motorized mobility devices.  The hours of operation of 
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trails is one hour before sunrise and one hour after sunset.  A complete list of trail hours 

and rules can be found at www.sanjoseca.gov/index.aspx?NID=2885.   

 

All City rules of trail operations would be enforced on the proposed trails on and near 

Communications Hill.  This comment does not refer to the conclusions of the SEIR or 

environmental effects of the project.  No further response is required.     

 

Comment G.4:  #3 TRAFFIC 

You are well aware of the current traffic congestion in the Curtner Avenue Canoas Garden area 

between Old Almaden and Monterey Road. With the vehicle and foot traffic on Friday evenings 

from the Mobile Gourmet Dining Trucks at the VTA parking lot and the Cathedral of Faith 

traffic Friday and Sunday, traffic from the apartments, the residents of Millpond Community 

have to plan 30 minutes to 1 hour ahead to be able to get to their destinations on time during 

these times. We virtually feel trapped in the Millpond Pit!  Hillside to the South, Curtner 

Avenue to the North, Railroad and Hwy. 87 to the East and the VTA tracks to the West.  Each of 

these items create even more congestion and more dust, thus more poor air quality.  

 

Response G.4:  The traffic analysis completed for the proposed project (Appendix B of 

the SEIR) evaluated intersections in the project area according to the requirements of the 

City’s Level of Service Policy.  Intersections are evaluated for the weekday AM 

(typically between 7:00 and 9:00 AM) and the PM (typically between 4:00 and 6:00 PM) 

peak hours.  Friday evenings during the peak hour are not evaluated specifically; 

however, the traffic during these hours is included in the overall traffic analysis.  

Saturdays and Sundays are not included in the analysis because traffic is typically 

reduced during non-commute days. 

 

The conditions described in this comment are existing conditions.  Traffic generated by 

the proposed project and levels of service at area intersections during the weekday PM 

peak hour were evaluated, including the intersection nearest the location described above 

(Canoas Garden Avenue/Curtner Avenue).  Impacts at this intersection are estimated to 

be less than significant with the addition of traffic generated by the proposed project.   

 

Traffic-generated air quality impacts of the project traffic were analyzed in the air 

quality report (Appendix E of the SEIR).  The project would result in long-term air 

quality impacts (Impact AIR-2) related to traffic emissions.  Implementation of 

mitigation measures identified (AIR-2.1 and 2.2) would reduce air quality emissions, but 

not to a less than significant level.  This same impact was identified previously in the 

Envision San José 2040 General Plan Final EIR.   

 

For the reasons listed above, traffic and air quality impacts have been accurately 

identified in the SEIR.  As this comment does not refer to the conclusions of the SEIR, 

no further response is required.  

      

  

http://www.sanjoseca.gov/index.aspx?NID=2885
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Comment G.5:  As we mentioned at the meeting with KB Homes, Curtner between Old 

Almaden and Monterey Road needs to be studied very carefully.  There are too many traffic 

lights, too many freeway exits dumping onto Curtner and too many on-ramps for HWY. 87 to 

absorb in such a short distance.  Increasing on-ramp lanes to get onto Hwy. 87 while removing 

maybe 30 cars off Curtner is not nearly enough, since KB Homes is planning on building over 

2,000 residences. 

 

Response G.5:  Please refer to Response G.4.  Traffic impacts were evaluated based on 

the City’s Level of Service Policy, including impacts on Curtner Avenue.  The 

CHSPADP includes improvements to Curtner Avenue and the on-ramps to SR 87 

between the locations described in the comment to reduce traffic congestion related to 

freeway access.  The City believes these improvements will reduce overall traffic 

congestion and vehicle miles traveled consistent with General Plan policies.  

Additionally, the project will continue to have access from Communications Hill 

Boulevard to the south of the site at Hillsdale Boulevard.  For these reasons, the City 

believes Curtner Avenue was adequately studied.  

 

Comment G.6:  #4 RIDGELINE VIEW 

We have requested and would like to see renderings of the ridgeline above the Millpond 

Community hillside homes.  We are told that the homes were anywhere from 20 to 30 feet 

above the ridgeline, but KB Homes is rethinking that. We would like to see the view of the 

completed Phase IV, and how much of the homes will be visible. At this juncture KB does not 

have an answer for us.  Because it impacts the privacy of all the residents of Millpond Mobile 

Home Community, we are requesting the Phase IV be pushed back so that only the rooflines 

will be visible. 
 

Response G.6:  Based upon the current site and grading plans, residential units 

constructed as part of the project would be visible to the Millpond neighborhood as 

shown on Figures 4.17-8 and 9.  As stated in Section 4.17.3.2 of the SEIR, the proposed 

project would be designed consistent with the City’s design guidelines and applicable 

General Plan policies to reduce visual impacts.  However, the development of the site 

would significantly change and degrade the existing visual character and quality of the 

site as compared to existing conditions.  This impact was identified in both the original 

CHSP (1992) and the Envision San José General Plan EIRs.  As this comment does not 

refer to the conclusions of the SEIR, no further response is required.  

 

Comment G.7:  #5  GRADING 

We wish to know how much grading is anticipated on the ridgeline above Millpond Mobile 

Home Community.  We are told the project will take 10 to 15 years to complete.  We need to 

know if all the grading will be done at one time, or will we be exposed to the construction dust 

and asbestos dust for the next 10 to 15 years. Given the state of some of our resident's health, 

this is a serious concern to us.  KB could not answer that for us at this time, but we feel it should 

be answered before the project is allowed to move forward.  We are aware the residents living 

up there have signed waivers, however, none of the residents of the Millpond Mobile Home 

Community have signed any wavers and the quality of our life in the final years is paramount to 

us. 
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Response G.7:  Please refer to Response G.6.  The construction-related air quality 

impacts of the project are described in Section 4.4.2.3 of the SEIR and assume a first 

mass grading with additional grading occurring on a phase by phase basis.  Since the 

SEIR circulated, the applicant has determined that a first mass grading may not occur 

and land would be graded as phases are constructed, thus reducing the number of years 

over which grading would occur.  Therefore, the air quality analysis over-estimates 

impacts during construction.   

 

Impacts have been identified related to fugitive dust, construction exhaust, and toxic air 

contaminants.  Mitigation measures are included in the project to reduce these impacts, 

although impacts associated with fugitive dust and construction exhaust would not be 

reduced to a less than significant level.  Impacts associated with toxic air contaminants 

(cancer risk) would be reduced to a less than significant level.  These measures are 

included in the project and will be required as a condition of approval.  As this comment 

does not refer to the conclusions of the SEIR, no further response is required.  

 

Comment G.8:  #6 CITY PROPERTY AT THE ENTRANCE OF MILLPOND 

After much discussion, we feel this should be left as open space. A garden, park or dog walking 

area would only become an attractive nuisance.  We, the residents of Millpond Mobile Home 

Community would be responsible for the clean-up.  As it is now, we pick up a lot of trash every 

couple of weeks.  With the Jack-in-the­ Box in close proximity and the Mobile Gourmet Dining 

Trucks every Friday night, we would be picking up wrappers and food containers as well as dog 

feces constantly. 

 

As residents we have also noted the presence of police and arrests being made every Friday 

night, and we fear the violence will find its way to our residents and make it unsafe for them to 

take their dogs out to walk in the evenings. 

 

Response G.8:  The property described in this comment is, in fact, owned by the City.  

The project applicant has no control over the uses or development of this site.  The City 

has no imminent plans to develop the property and will take the opinions of the Millpond 

residents regarding uses and safety under advisement.  As this comment does not refer to 

the environmental effects of the project or the conclusions of the SEIR, no further 

response is required.  

  

Comment G.9:  The Communications Hill development that is completed has the very bad 

reputation of attracting outside visitors that are destructive, noisy and abusive to the residents.  

We fear that the trails will attract the same individuals to the Millpond side of the hill. We need 

assurances that you are finding a solution to this problem immediately. 

 

Response G.9:  The comment is the opinion of the Millpond representatives.  The 

CHSPADP includes trails that would be constructed according to the requirements of the 

City of San José taking into account access locations and safety features.  As this 

comment does not refer to the environmental effects of the project or the conclusions of 

the SEIR, no further response is required.   
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H. RESPONSES TO COMMENTS FROM THE SANTA CLARA VALLEY AUDUBON SOCIETY, DATED 

JULY 18, 2014   

 

Comment H.1:  The Santa Clara Valley Audubon Society (SCVAS) has reviewed the Draft 

Subsequent Environmental Impact Report (DSEIR) for the Communications Hill 2 Project (Project). 

The proposed project site is currently an island of open space that provides habitat to common and 

rare plants, birds and wildlife. It is adjacent to designated and occupied burrowing owl habitat on 

Dairy Hill. 

 

SCVAS’ mission is to preserve, to enjoy, to restore and to foster public awareness of native birds 

and their ecosystems, mainly in Santa Clara County. As stewards for avian species and their 

environmental resources, we are always concerned with any development that may consume wildlife 

habitat and/or access to surface water. We are also concerned with the diminishing opportunities for 

city dwellers to access nature near their homes. We see the Communications Hill 2 Project as one 

that sprawls into remnant habitat, and should result in a great loss to wildlife and to San Jose 

residents. 

 

Please accept the following comments: 

 

Water Supply Assessment Pursuant to Section 10912 of the California Water Code, a Water Supply 

Assessment (WSA) is required for this Project. CEQA Guidelines also require that a Water Supply 

Assessment be conducted for projects of this scale, and that projects that do not have adequate water 

supply not be approved. No Water Supply Assessment has been conducted for this project. Instead, 

the project appears to be deferring to the City-wide Water Supply Master. This deferral is 

impermissible and leaves the EIR without an adequate water supply analysis. It also results in a 

project that apparently has an inadequate water supply and, therefore, cannot be approved without 

conflicting with state law. These decisions require an EIR to evaluate potential sources of new 

water if supplies are found to be inadequate. This EIR fails to do so. A WSA must be prepared for 

the project and evaluated in the EIR. If supplies are found to be inadequate, then the EIR must 

discuss “possible replacement sources or alternatives and the environmental consequences of those 

contingencies.” (Vineyard, p. 432). Vineyard (p.431) goes on to say, “An EIR may not ignore or 

assume a solution to the problem of supplying water to a proposed project.” 

 

Response H.1:  A Water Supply Assessment (WSA) was prepared by San José Water 

Company (SJWC) in 2010 for use by the City in preparing the WSA for the city-wide 

Envision San José 2040 General Plan.  SJWC is the water retailer for the project area, 

including the project site.  The SJWC’s WSA determined the projected water demands of the 

growth assumed in their service area for residential uses (service population) and jobs.  The 

past and projected service population for 2035 is estimated to be 1,049,502 and the jobs are 

estimated to be 566,695 (Tables 3 and 5 of the WSA).  The development proposed by the 

CHSP 2 project (2,200 dwelling units, 67,500 square feet of commercial, and 1.45 million 

square feet of industrial park development), which has been part of the General Plan since 

1992, is included in the overall growth assumed.   
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California Water Code Section 10910(h) provides that a project that was included in a prior 

WSA meeting the requirements of Section 10910 may rely on that prior WSA if it concluded 

water supplies would be sufficient to meet projected demand, unless one or more of the 

following changes occurs: (1) changes in the project that result in a substantial increase in 

water demand for the project, (2) changes in circumstances substantially affecting the public 

water system or city to provide sufficient water supply for the project, or (3) significant new 

information becomes available that could not have been known at the time the WSA was 

prepared.  The project does not propose substantial changes to the General Plan that would 

increase water demand for the project.  Additionally, no significant new information has 

become available that could not have been known at the time the WSA was prepared.  For 

these reasons, the information and analysis in the SEIR is consistent with State law and is 

adequate for the purposes of SB 610.  

 

In accordance with SB 610, the SJWC WSA evaluated the long-term (2005 – 2035) projected 

water supply and demand during normal, single-dry, and multiple-dry year droughts utilizing 

all their available sources and conservation techniques.  SJWC determined that they will be 

able to meet water demand under all drought scenarios until at least 2035 (Tables 16, 17, and 

18).  The current drought conditions were therefore anticipated in the Water Supply 

Assessment (included in Appendix A to this First Amendment to the SEIR) and are not 

considered to be changes in circumstances that would substantially affect the public water 

system or city’s ability to provide sufficient water for the project. 

 

Comment H.2:  Sections 1.2-1.3 and section 2 - Project Location and Project Description 

Please include the Dairy Hill Open Space and Dairy Hill Burrowing Owl Habitat mitigation areas in 

Project description and project maps. Please refer to the November 14, 2013 Memo by San Jose 

City Attorney Richard Doyle to the City of San Jose Rules and Open Government Committee 

regarding “City Property Adjacent to Oak Hill Cemetery and Summerhill Residential Development” 

(pages 4-7 in http://www.sanjoseca.gov/DocumentCenter/View/23974). 

 

Response H.2:  The Dairy Hill Open Space and Dairy Hill Burrowing Owl Habitat 

mitigation areas mentioned in the above comment are not part of the proposed project, and 

therefore, are not included in the project description or project maps.  The Santa Clara 

County Habitat Plan does not designate the Dairy Hill or project site as modeled occupied 

burrowing owl habitat. The proposed project would not affect this area.  As this comment 

does not refer to the conclusions of the SEIR, no further response is required.    

 

Comment H.3:  Section 2.2.4. Parks Trails Open Space and Landscaping 

The SEIR proposes “The precise location, size, and shape of parks and trail alignments are 

subject to modification and variation during the development review process.” – Since the location, 

size, and shape of parks and trail alignments can have significant impacts on Biological Resources, 

the SEIR should disclose precise information for public review. 

 

Response H.3:  The parks and trail alignments mentioned in the comment above would be 

located within the project footprint.  The SEIR analyzed impacts of development activities 

http://www.sanjoseca.gov/DocumentCenter/View/23974)
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occurring throughout the entire project footprint.  Therefore, impacts of developing parks 

and trails within the project footprint are included in the SEIR analysis. 

 

Comment H.4:  Section 2.5 – General Plan Amendment 

Please provide the exact acreages for each land use in the Envision 2040 General Plan and in the 

proposed Project amendment land use designations.  Please provide visual depictions of deviations of 

the proposed development from the existing General Plan. 

 

Looking at the maps provided in section 2.5 – it seems that the Project would have a larger 

footprint of development than what is allowed by the existing General Plan, and that open space 

will diminish. We are opposed to this change, as we consider natural open space in central San Jose 

to be vital to migrating birds, wildlife, and residents of the city. The City should require the 

development to remain within the existing general Plan designation boundaries as illustrated in the 

Environ 2040 General Plan land use designation maps. 

 

The General Plan Amendment requested by the Project increases sprawl into the undeveloped open 

space lungs of the City of San Jose, and stands against policies that focus residential growth along 

transportation corridors. It goes against a stated objective of the project, “Integrate existing land 

uses with new land uses, ensuring the viability and compatibility of both”. Increasing the 

development footprint while decreasing the footprint of existing land use (natural open space which 

supports native plants and wildlife) eliminates the possibility of accomplishing this objective. 

 

Response H.4:  Table 2.5-1 lists the acreages of existing land use designations in the 2040 

General Plan alongside the land use designations proposed by the project.  The project 

footprint of 312 acres is the same under both existing and proposed conditions, although the 

project would result in approximately 44 fewer acres of open space than the originally 

envisioned CHSP.   

 

As described in Section 4.1.4.2 of the SEIR, the amount of open space now proposed was 

determined using current, detailed topographic information that has been refined using actual 

site boundary locations and calculations of the amount of acreage needed to build the 

number of units in the CHSP.  Wider trails, streets with bike lanes, pedestrian-friendly 

sidewalks, and traffic-calming features require additional acreage that would not have been 

calculated in 1992 for the site.  Incorporating these beneficial design amenities increased the 

amount of “development” acreages internal to the plan, thereby reducing the perimeter open 

space areas.  In addition, the steep topography requires terracing which reduces the amount 

of land that is considered useable in the traditional open space sense. 

 

The reduction in open space areas was a trade-off to allow implementation of General Plan 

policies including those related to providing safe, attractive, and accessible pedestrian and 

bicycle connections within neighborhoods and to transit.  For these and other reasons 

described in Section 4.1.4.2 of the SEIR, impacts related to the loss of 44 acres of what is 

considered unusable open space would be less than significant. 
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The project is the construction of jobs and housing on an infill site within the Urban Growth 

Boundary of the City of San José and is not considered to be sprawl.  To not allow the 

development consistent with the General Plan, could put development pressure on outlying 

cities which would require longer commutes and reductions in air quality.  The project 

integrates compatible land uses within the City while still providing open space areas, parks, 

and trails.  No further response is required. 
 

Comment H.5:  Section 2.7 – Lead and responsible agencies 

Table 2.6-1 CEQA Responsible and Trustee Agencies 

• Under the Surface Mining and Reclamation Act of 1975 (SMARA) Section 2774 (c), local lead 

agencies are required to submit reclamation plans and plan amendments to the Director of the 

Department of Conservation (i.e., OMR) for review prior to approving such documents.  Please 

include the Department of Conservation in the list of Responsible agencies, and provide a 

Reclamation Plan for public review. 

 

Response H.5:  Reclamation efforts at the former quarry on the site occurred until 2010, 

when the quarry operators went out of business and the County of Santa Clara took over 

responsibility for the quarry reclamation.  Roughly 88 percent of the quarry area has been 

reclaimed.  Section 4.16.1.1 of the SEIR describes the status of reclamation efforts at the 

former quarry.  In a letter received by the County on May 6, 2014, the State Department of 

Conservation noted that they have received documents from the County indicating which 

areas of the Azevedo Quarry have been certified as reclaimed and what remains.  This letter 

is included in Appendix A to this First Amendment. 

 

Because the proposed project includes the grading and filling of much of the remaining 

quarry area, the Department of Conservation has agreed to postpone the reclamation of the 

remainder of the site.  If and when the rough grading has been accomplished as planned, 

OMR can certify final reclamation and closure for the remainder of the site.  The reclamation 

plan is available from OMR.  It should be noted that the environmental review for the 

reclamation efforts was completed as part of the CHSP EIR (October 1991) and the 

Department of Conservation OMR was a responsible agency at that time.  OMR will 

continue to be involved in the reclamation of the quarry and for this reason, has been added 

to the list of responsible agencies as described in Section 4.0 of this Final SEIR.     

 

Comment H.6:   

• The project proposes to fill a stream and requires a Section 1602 streambed alteration 

agreement from the CDFW for impacts to natural watercourses supporting a defined bed and 

bank (i.e., the intermittent drainage channel, which totals approximately 0.04 acres and 612 

linear feet). Thus, the California Department of Fish and Wildlife should be recognized as a 

responsible agency. 

 

Response H.6:  Please refer to Section 4.0, Revisions to the Text of the SEIR, where CDFW 

has been added as a responsible agency.  As the comment does not refer to the conclusions of 

the SEIR, no further response is required. 
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Comment H.7:  Section 4.7.1.2 - Habitat Types / Aquatic and loss of aquatic habitat 

The SEIR describes: “Aquatic habitats were identified within the site in the form of a manmade 

quarry pond, four freshwater seeps, a defined natural drainage channel between one of the seeps and 

the quarry pond, seasonal manmade drainage ditches, and two detention basins constructed as part 

of the Tuscany Hills development.“ 

 

“Freshwater seeps” should be recognized as springs, and a “natural drainage channel” should be 

defined as a creek and indeed host riparian vegetation and wetland species. As stated in the SEIR, 

“Aquatic sources on the site provide drinking water for resident and migratory wildlife through most 

or all of the year and often support invertebrate populations upon which wildlife may forage. They 

provide breeding habitat for the Pacific treefrog and western toad, which were observed in these 

areas.”  We believe that these freshwater features are critical to the survival of native plant and 

animal species onsite and of migratory birds, especially in drought years. 

 

Indeed, Impact BIO-2: The project would result in the loss of 2.4 acres of aquatic habitat, 

including wetlands” is considered a Significant Impact. 

 

The SEIR recognizes that “intermittent stream channel on the site may be considered a “Category 2” 

stream under Condition 11 of the Habitat Plan”. Furthermore, it recognizes that a streambed 

alteration agreement from the CDFW for impacts to natural watercourses supporting a defined bed 

and bank will be required. Obviously, this is a creek (and it has a developed riparian vegetation). 

 

General Plan Policy ER-2.2 states, “Ensure that a 100-foot setback from riparian habitat is the 

standard to be achieved in all but a limited number of instances, only where no significant 

environmental impacts would occur.” 

 

Elimination of springs (seeps), wetland and the stream/creek (“natural drainage channel between 

one of the seeps and the quarry pond”) would impose a significant impact to local and migratory 

wildlife. Please avoid filling these natural water features. Furthermore, please implement the 100-

ft setback from the spring and the creek as indicated in the General Plan Policy ER-2.2. 

 

Please consider that compliance with the Habitat Conservation Plan (HCP) cannot fully mitigate for 

loss of wetlands and surface freshwater features, which are regulated under the Porter- Cologne 

Water Quality Control Act administered by the Regional Water Quality Control Board. 

 

A Clean Water Act section 404 permit is required. Thus, Compliance with HCP provisions would 

NOT reduce impacts to wetlands to a less than significant level. 

 

We maintain that if “both avoidance and minimization of impacts to these features likely is not 

feasible “ hold true, then the project must change to allow protection of freshwater features on the 

project site by avoiding the fill of these features, and by implementing setbacks to any 

development. 
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Response H.7:  Impact BIO-2 identifies the loss of the aquatic features on the site as a 

significant impact, and MM BIO-2.1 identifies measures to mitigate this impact to a less than 

significant level, including mitigation to satisfy the requirements of the RWQCB.  The 

drainage is not a creek as defined by the City of San José.  Therefore, a riparian corridor 

setback is not applicable.    

 

As described in the SEIR, Communications Hill was recognized as a suitable location for 

development of a high-density urban community due to its proximity to major transportation 

facilities and employment centers in the San José Horizon 2000 General Plan adopted in 

1984.  In 1992, the City of San José adopted the CHSP, which established the framework for 

development of a mixed-use, high density, pedestrian-oriented, urban neighborhood with 

supporting public facilities and infrastructure.   

 

The topography and natural features of the Communications Hill site present a challenge for 

development.  Steep slopes on the site limit the areas available for development.  In order to 

fulfill the goals and requirements of the CHSP, including required densities and unit counts, 

the proposed project was designed to accommodate the required number of units in the 

limited space available for development.  Due to their locations, avoidance of the existing 

water features on the site would reduce the amount of developable areas to a level that would 

make the project inconsistent with the CHSP and General Plan.  As a result, the project 

proposes to fill these water features and mitigate the resulting impact via on-site mitigation, 

compensation, or off-site mitigation, consistent with the HCP and other regulatory 

requirements. 

 

To not allow the development consistent with the General Plan, could put development 

pressure on outlying cities which would require longer commutes and reductions in air 

quality.  In addition, lands in outlying areas that could potentially support Burrowing Owl 

habitat on a greater scale with higher habitat values could be impacted. 

 

Comment H.8:  Burrowing Owls (CA Species of Special Concern) 

The SEIR states, “Historic sightings of overwintering burrowing owls or their evidence (i.e., white 

wash and pellets) have been  observed a total of four times on or immediately adjacent to the site 

since 1992. All four sightings were of breeding owls utilizing the site as overwintering habitat or as a 

stopover for transient individuals on their way to another location. While the site has never been 

utilized for breeding in the past, suitable foraging habitat is present for owls moving through the 

area.” 

 

Burrowing owl activity in the vicinity of the project site at Dairy Hill (at the terminus of 

Communication Hill Blvd.) was identified in late spring of 2012 and reported by SCVAS to the 

Habitat Agency. We consider the presence of owls during the nesting season to be nesting activity. 

Part of Dairy Hill is also designated Burrowing Owl Mitigation land. In winter, spring and summer 

2014 SCVAS conducted and found one solitary owl in January, and additional signs of burrowing 

owls in spring and summer (owl pellets, whitewash, and warning calls). 
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The Burrowing Owl Conservation Strategy of the Habitat Conservation Plan is the best available 

science for the biology of the burrowing owls in our region and it offers the only meaningful 

mitigation measures. It identifies all lands within 0.5 miles of a nesting site as essential foraging 

habitat. Since Dairy Hill is a functioning and occupied burrowing owl habitat, project lands within 

0.5 miles from this designated habitat must pay all burrowing owl impact fees. 

 

Thank you for the opportunity to comment on the proposed project. Please keep SCVAS on the 

notification list for the proposed project site and any updates or public meetings related to this 

project. 

 

Response H.8:  Please refer to Response H.2.  Currently, the Dairy Hill site referenced in the 

comment is not identified as Burrowing Owl nesting habitat in the Habitat Conservation 

Plan, and no portions of the project site are included in a burrowing owl fee zone.  Extensive 

studies done on the project site and the Dairy Hill site have determined that burrowing owls 

have been occasional visitors; however, neither property is considered to be occupied 

modeled habitat.  As described in Section 4.7.3.2 of the SEIR, the project will be required to 

comply with provisions in the HCP relating to burrowing owls, including payment of all 

applicable development-related fees.  Should the HCP be updated to include portions of the 

project site in the burrowing owl fee zone, the project would be required to pay the 

applicable fees. 
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I. RESPONSES TO COMMENTS FROM SANTA CLARA VALLEY TRANSPORTATION AUTHORITY, 

DATED JULY 18, 2014   

 

Comment I.1:  Santa Clara Valley Transportation Authority (VTA) staff have reviewed the Draft 

EIR (DEIR) for 2,200 residential units, 70,000 square feet of commercial development, and 1.4 

million square feet of industrial development for a site bounded by Curtner Avenue, Monterey 

Road, Capitol Expressway, Snell Avenue, Hillsdale Avenue, and SR 87.  We have the following 

comments. 

 

Land Use 

VTA supports the proposed land use intensification on this site, strategically located on the 

regional transportation network and served by the VTA Curtner Light Rail station, Capitol Caltrain 

station, and VTA bus service along Monterey Road. These locations are identified in VTA's 

Community Design &  Transportation (CDT) Program Cores, Corridors and Station Areas 

framework, which shows VTA and local jurisdiction priorities for supporting concentrated 

development in the County. The CDT Program was developed through an extensive community 

outreach strategy in partnership with VTA Member Agencies, and was endorsed by all 15 Santa 

Clara County cities and the county. 

 

Response I.1:  The comment states that VTA supports the land use intensification proposed 

by the project.  As the comment does not refer to environmental effects or the conclusions of 

the SEIR, no further response is required. 

 

Comment I.2:  Transportation Demand Management - Transit Incentives 

VTA encourages the City to work with the applicant to explore Transportation Demand 

Management (TDM) measures that would reduce the number of single-occupant vehicle trips 

generated by the project and increase transit ridership. VTA encourages the City to require the 

project applicant to provide transit fare incentives to residents of the development, such as free or 

discounted transit passes on a continuing basis, as a Condition of Approval of the project. 

 

Response I.2:  Please refer to Response D. 13 of this Final SEIR.  Potential TDM measures 

to be implemented as part of the CHSPADP are included in Appendix A of Appendix C of 

the SEIR.  As the comment does not refer to environmental effects or the conclusions of the 

SEIR, no further response is required.   

 

Comment I.3:  Freeway Analysis and Mitigation Measures 

The TIA and DEIR note that the project will have a significant impact on eight directional freeway 

segments of SR 87 and one directional segment each on I-280 and I-680 (TIA pgs. 50- 51, DEIR 

pg. 115).  The TIA notes that, "The Valley Transportation Authority VTP 2035 identifies 

improvements to regional facilities, including freeways, for which a regional funding plan could be 

used to fund ... The project along with other projects within Santa Clara County could contribute 

towards the funding of the improvements ."  However, the TIA and DEIR do not propose any 

mitigation measures for the impacts, and find them "significant and unavoidable." 
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VTA agrees with the statement that the project could contribute funding to regional improvements 

as a way to mitigate or offset these significant impacts. VTA notes that certain cities in Santa 

Clara County have identified contributions to regional improvements as mitigation measures for 

significant freeway impacts. One improvement included in VTP 2040 that was not mentioned in 

the TIA and DEIR is the Guadalupe Express Light Rail Improvement Project, which will relieve 

congestion on SR 87. VTA recommends that the City include voluntary contributions to this 

project and/or operating funds for light rail service as a mitigation measure for these significant 

impacts. Please see the March 6, 2014 Report to the VTA Board of Directors (Agenda Item 6.18) 

for further information about Voluntary Contributions to Transportation Improvements. 

 

Response I.3:  Please refer to Responses D.1, D.12, and D.18 of this Final SEIR.  No further 

response is required.  

 

Comment I.4:  Freeway Segment Analysis 

VTA recommends including the freeway segments on SR 87 north of Julian Street to determine if 

project trips exceed one percent of the freeway capacity in the AM and PM peak periods for both 

the northbound and southbound directions.  In addition, TIA must include analysis of other 

freeway segments to determine whether they meet the one percent threshold.  This 

recommendation is based on Section 2.2.2 Freeway Segments of the VTA TIA guidelines. 

 

Response I.4:  The freeway segments evaluated as part of the completed traffic study consist 

of 56 directional freeway segments along SR 87, I-280, I-680, and US 101. Segments 

included in the traffic study along SR 87 include segments into Downtown San Jose, which is 

located approximately four miles north of the project site. Based on the distribution and 

assignment of project traffic, which assumes that the majority of project trips are bound for or 

originate from destinations north of the project site, it can be presumed that SR 87 will serve 

as the primary link to the north and other regional freeways.  

 

The interchange of SR 87 at I -280 provides access to several regional freeways including I-

280, I-680, and I-880. The amount of traffic to be added to each of the freeway segments can 

be estimated with some certainty along SR 87 up to its interchange with I-280. Though the 

traffic study presents an estimation of projected trips that may be added to each of the study 

freeway segments, it becomes increasingly difficult to predict the amount of trips that will be 

added to freeway segments as distance from the project site increases.  This is due to factors 

such as congestion on the freeways, location of employment centers, and displacement of 

traffic that is currently on the freeways. Therefore, the freeway segments evaluated and 

impacts identified within the traffic study present a representative estimation of effects of 

project traffic on surrounding freeways.  To attempt to determine the effects of project traffic 

on additional freeway segments farther from the site would be speculative and inconsistent 

with the CEQA Guidelines.    

 

Comment I.5:  Freeway Ramp Operations Summary 

Table 14 of the TIA report shows reduction in wait time at SR 87 NB on-ramps with increased 

volume.  VTA concurs with Caltrans comments on basing the queuing analysis and impact 

assessment on existing metering rates. 
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 Response I.5:  Please refer to Response D.5, D.6, and D.7.  No further response is required. 

 

Comment I.6:  Capitol Expressway/Narvaez Avenue/SR 87 On/Off Ramps Improvement - 

Impact to VTA Property 

The DEIR and TIA describe a proposed improvement to the SR 87 ramps at Capitol Expressway 

and Narvaez Avenue (DEIR pg. 23, TIA pg. ix). VTA recommends coordinating the addition of 

lanes to the on-ramp with VTA and Caltrans . ' 

 

VTA notes that there is a discrepancy in the descriptions of this improvement between the TIA 

and DEIR. The TIA notes that "These improvements may require additional right-of-way between 

the SR 87 ramps and Capitol Expressway at the VTA parking lot (approximately ½ acre)," but the 

DEIR does not include this comment. The description of the project in the DEIR should be 

revised to clarify whether VTA property would be required for the project.   

 

In addition, VTA notes that any proposal to use VTA's property for this improvement would only 

proceed at the discretion of VTA, and would be evaluated for consistency with VTA's 

development plans for this location. 

 

Response I.6:  The SEIR does not include the estimate of the amount of acreage required to 

construct the improvements at the Capitol Expressway/Narvaez Avenue/SR 87 On-Ramp.  

This is not a discrepancy because the information is included in Appendix B of the SEIR.  

Please refer to Section 4.0 for a text amendment that adds this estimate to the text of the Final 

SEIR. 
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J. RESPONSES TO COMMENTS FROM DAVE FADNESS, DATED JULY 18, 2014   

 

Comment J.1:  As a member of the original Communications Hill Task Force and long-time advocate 

for transportation improvements in surrounding communities, I offer the following remarks on subject 

EIR. 

 

In recent months, I have met several times with CSJ's, Public Works, DOT, KBHOME, and the 

landowner. These meetings focused on proposed transportation mitigations at Highway 87/Curtner 

and Highway 87/Capitol. 

 

Peak traffic conditions at northbound Highway 87 and Capitol/Narvaez have been LOS F and worse 

since the 80s. Although large scale development has occurred nearby, no mitigation has been required 

for this northbound approach. Concerned residents of VEP and other community associations south of 

Capitol Expressway were able to add this northbound freeway approach to VTA's project list; 

however, no funding has been identified into the foreseeable future. 

 

An enormous relief to me is that KBHOME and the property owner have included mitigation for that 

notorious freeway approach in their Comm Hill buildout proposal. They are doing so despite any 

demonstrated need for mitigation owing to their project. Moreover, they have advocated and I now 

understand that the city agrees that this mitigation should occur as a priority in their project 

improvement schedule. 

 

I applaud their recognition and generous willingness to solve a long standing community need. 

 

Success in completing buildout of the proposed Comm Hill plan is, I believe assured by the 

thoughtful features and amenities on site as well as the developer team's transportation improvements 

overall. I have followed the developer's plans as they have evolved over the past several years. It is 

clear to me that the project now proposed meets the city's expectations, maintains the quality of life in 

surrounding neighborhoods, and fulfills the vision of the community hills- task force. 

 

I encourage adoption of subject EIR, including all traffic mitigation therein. Thank you. 

 

Response J.1:  The comment correctly restates the conclusion of the SEIR that the proposed 

improvements at the Narvaez Avenue/Capitol Expressway and Curtner Avenue on-ramps to 

SR 87 are included in the CHSP Area Development Policy and will be constructed as part of 

the project.  No further response is required. 
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K. RESPONSES TO COMMENTS FROM SANTA CLARA COUNTY, ROADS AND AIRPORTS 

DEPARTMENT, DATED JULY 25, 2014   

 

Comment K.1:  Thank you for the opportunity to comment on the Communications Hill 2 DSEIR.  

We appreciate the extension of time to submit comments through July 25, 2014.  The County of 

Santa Clara Roads and Airports Department is submitting the following comments. 

 

Impact TRAN-3 and TRAN-5 

 

The DSEIR states that the project would have impacts that are significant and unavoidable under 

background plus project conditions for the intersections at Almaden Expressway/Foxworthy Avenue 

(Impact TRAN-3) and Snell Avenue/Capitol Expressway (Impact TRAN-5).   The City has 

determined that the identified mitigation measures for Impact TRAN-3 and TRAN-5 are infeasible 

due to the extent of right-of-way acquisition that would be required.  The City is proposing to 

implement the projects identified in the Communications Hill Specific Plan Area Development 

Policy (CHSPADP) in lieu of the mitigation measures.  The County’s comments regarding this 

strategy are as follows: 

 

1.   The mitigation measures identified for TRAN-3 and TRAN-5 are important for future operations 

of the expressways, particularly the addition of a third southbound left-turn lane at the 

Capitol/Snell intersection.  Although these mitigation measures are not considered feasible as 

part of the Communications Hill 2 project, the County requests that the City pursue the necessary 

right-of-way through future development approvals as the opportunities arise. 

 

Response K.1:  The comment is correct that the City has determined that implementing 

physical mitigation at the Capitol Expressway/Snell Avenue intersection is not feasible.  The 

City will evaluate the acquisition of right-of-way at this intersection as future development 

opportunities arise.  This comment does not refer to environmental effects or the conclusions 

of the SEIR.  Therefore, further response is not required.   

 

Comment K.2: 

2. The County supports the list of CHSPADP projects proposed, particularly 

CHSPADP Improvement 5: Improvement to the SR 87 On-Ramp/Narvaez Avenue 

Corridor, which will help relieve conditions on Capitol Expressway created by the 

extended queues at the freeway on-ramp. 

 

Response K.2:  Please refer to Response J.1.  The comment is noted.  No further 

response is required. 

 

Comment K.3: 

3. The County requests that the following project be added to the CHSPADP:   Improve 

pedestrian and bicycle accommodations along Capitol Expressway between Narvaez and 

Monterey Road, including sidewalk gap closures.  This project is consistent wi th the 

principles behind the Area Development Policy to improve mul ti-modal transportation 

opportunities along an impacted road. 
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Response K.3:  The City is supportive of the County’s Expressway Plan 2040 and the 

inclusion of multimodal design standards to the County expressways.  The ADP includes a 

fair share contribution from the project to the County, which can be used for the 

improvements described in the comment.  As the comment does not refer to the conclusions 

of the SEIR, no further response is required.   

 

Comment K.4: 

4. The County requests that the following project be added to the CHSPADP:   Provide a 

fiber optic connection from the Santa Clara County 9-1-1 Communications Center on top of 

Communications Hill to the county expressway fiber optic network on Capitol Expressway 

in order to enhance emergency operations.  The attached fiber optics map indicates the 

path of the proposed connection.  This fiber optic connection would allow 9-1-l 

Communications to access the video cameras at expressway intersections when incidents 

occur in order to determine the appropriate equi pment to send to the emergency and reduce 

their response time.  This will reduce the impacts of collisions and other incidents on the 

operations of Almaden and Capitol Expressways. 

 

Response K.4:  The CHSPADP is intended to optimize access to existing transit 

opportunities and freeways in the project area, as described in Section 2.3 and Appendix C 

of the SEIR.  While the proposed fiber optic connection would improve safety conditions on 

Capitol Expressway, it would not fall within the intended goals of the CHSPADP.  

 

The City is supportive of the County’s Expressway Plan 2040 and the inclusion of 

multimodal design standards to the County expressways.  For this reason, the ADP includes 

a fair share contribution to the County that can be used for transportation improvements 

prioritized by the County.  The CHSPADP is not considered CEQA mitigation for the 

identified intersection impacts, thus impacts will remain significant and unavoidable.  This 

comment does not refer to the environmental effects of the project or the conclusions of the 

SEIR.  No further response is required.   

 

Comment K.5:  Intersection Operations Analysis (Vehicle Queue) 

Section 4.2.2.5 recommends that left-turn lanes be extended at the intersections at Vistapark 

Drive/Capitol Expressway and Snell Avenue/Capitol Expressway to accommodate the 

projected queues u nder project conditions. It is unclear from the text whether the 

Communications Hills 2 Project will construct the extended left-turn lanes. The County 

requests that these improvements be provided, either as a mitigation project or though project 

conditions of approval. 

 

Response K.5:  The analysis of project intersection level of service was supplemented 

with an analysis of intersection operations for selected signalized intersections.  CEQA 

intersection impacts are determined by the City based on level of service thresholds of 

significance; not vehicle queues at intersections.  Therefore, this information is provided 

for informational purposes only.   
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The City is supportive of the County’s Expressway Plan 2040 and the inclusion of 

multimodal design standards to the County expressways.  For this reason, the ADP 

includes a fair share contribution to the County that can be used for transportation 

improvements prioritized by the County.  As this comment does not refer to the 

conclusions of the SEIR, no further response is required.   
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SECTION 4.0 REVISIONS TO THE TEXT OF THE DRAFT SEIR 

 

This section contains revisions to the text of the Draft SEIR for the Communications Hill 2 Project, 

dated June 2014.  Revised or new language is underlined.  All deletions are shown with a line 

through the text. 

 

Page xxi Summary; REVISE the left column of the table of impacts and mitigation measures 

as follows: 

 

Impact GEO-4:  The grading and 

backfilling of the mines could result in 

impacts associated with construction worker 

safety during remediation.   

 

(Significant Impact) 

(Less Than Significant Impact With 

Mitigation Incorporated) 

 

 

 

 

Page xxiii Summary; ADD the following row to the table of impacts and mitigation measures: 

 

Impact AES-1:  While the proposed project 

would be designed consistent with the City’s 

design guidelines and applicable General 

Plan policies to reduce visual impacts, the 

development of the project would 

significantly change and degrade the existing 

visual character and quality of the site as 

compared to existing conditions.  This same 

impact was identified previously in the 

certified Envision San José 2040 General 

Plan Final EIR (SCH#2009072096).   

 

(Significant and Unavoidable Impact) 

 

No mitigation measures are proposed. 

 

 

Page 10 Section 2.1 Introduction and Overview; ADD the following text to the list of bullet 

points: 

 

 General Plan Amendment 

 Specific Plan Amendment 

 RWQCB Cleanup and Abatement Order  

 

Page 11 Section 2.2.1 Residential Development; REVISE paragraph 1 as follows: 

 

The project proposes the development of up to 2,200 residential units consisting of 

townhouses/flats, detached alley houses, detached row houses, podium 

condominiums, and apartments in the Village Center.  The overall density of the 



 Section 4.0 Revisions to the Text of the Draft SEIR 

 

 

Communications Hill 2 58  Final SEIR 

City of San José    August 2014 

residential development would be approximately 26.5 dwelling units per acre per 

block.  An approximate breakdown of residential units to be developed is shown in 

Table 2.2-2 and on Figure 2.0-2.  It is assumed that at least 15 percent of the 

proposed housing would be affordable to households of low- and moderate-income, 

consistent with City policies and goals.  

 

Page 14 Figure 2.0-3 Conceptual Storm Drain Plan; REPLACE figure with figure shown on 

the following page of this SEIR. 

 

Page 33 Section 2.7.2 Level of Environmental Review Provided by this SEIR; ADD the 

following text to Table 2.6.1: 

 

Table 2.6-1: 

CEQA Responsible and Trustee Agencies 

AGENCY ROLE(S) 

California Department of Fish and Wildlife  Streambed Alteration Permit 

California Department of Conservation, Office 

of Mine Reclamation 

 Final Closure of Reclaimed Areas, 

California Mine ID# 91-43-003 

California Department of Transportation 

(Caltrans) 

 Encroachment Permit for any work within 

the Caltrans right-of-way. 

U.S. Army Corps of Engineers  Permit for the filling of potential wetlands. 

Regional Water Quality Control Board  Section 401 Clean Water Act Certification 

for Corps Permit. 

 Waste Discharge Requirements 

Valley Transportation Authority/Joint Powers 

Board 

 Transit system improvements, such as 

linkages to the existing Curtner LRT 

Station/Capitol Caltrain Station. 

United States Fish and Wildlife Service  Review biological analysis. 

 Issue FESA “Take” permits 

Santa Clara Valley Habitat Agency 

(in conjunction with the City of San Jose) 

 Oversight of compliance with Santa Clara 

Valley Habitat Conservation Plan 

 Issuance of take permits for covered 

species 

California Public Utilities Commission 

(CPUC) 

 Relocation of electric utility lines 

 

Page 57 Section 4.1.2.4 LAFCO/Annexations; REVISE the last sentence of paragraph 1 as 

follows: 

 

LAFCOs have approval authority for any most proposals by private property owners, 

public agencies, or special districts to change boundaries. 

 

 



CONCEPTUAL STORM DRAIN PLAN (REVISED) FIGURE 2.0-3

14
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INDUSTRIAL AREA.
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Page 57 Section 4.1.2.4 LAFCO/Annexations; ADD the following text to the numbered list: 

 

7. LAFCO shall not review an annexation or reorganization proposal that 

includes an annexation to any city in Santa Clara County of unincorporated 

territory that is within the urban services area of the city if the annexation or 

reorganization proposal is initiated by resolution of the legislative body of the 

city. 

 

Page 63 Section 4.1.3.4 Consistency with Plans and Policies; REVISE the last paragraph on 

the page as follows: 

 

The CHSP included the construction of 4,700 residential units, of which, 

approximately 2,500 have been constructed.  The project is the construction of the 

remaining approximately 2,200 residential units, commercial/retail/office, and 

Industrial Park uses, consistent with the CHSP.  Future development of a school is 

also evaluated at a program-level in this SEIR.  All of this development While the 

project generally is consistent with the land use designations shown on the Envision 

San José 2040 Land Use Transportation diagram (Figure 2.0-9); however, some 

changes to the Land Use Transportation Diagram and the CHSP are proposed.  These 

changes preserve the acreage for industrial uses and will not facilitate more units than 

were originally set forth in the CHSP in 1992. 

 

Page 98 Section 4.2.2.3 Existing Plus Project Conditions; REVISE the second paragraph on 

the page as follows: 

 

Impact TRAN-1:   The project would have a significant impact under Under 

existing plus project conditions, the project would impact at 

the intersections of Almaden Expressway and Foxworthy 

Avenue, Communications Hill Boulevard and Curtner 

Avenue, and Snell Avenue and Capitol Expressway.  

(Significant Impact) 

 

Page 108 Section 4.2.2.7 Freeway On-Ramp Analysis; REVISE paragraph 2 as follows: 

 

To serve the projected vehicle queue length, an additional lane would need to be 

added to the SR 87 northbound on-ramp at Curtner Avenue for a total of two mixed-

flow lanes and one HOV lane.  This improvement is part of the CHSPADP as 

described in Section 2.3.  The addition of a third lane to the on-ramp would provide 

an additional 700 feet of queue storage capacity from Curtner Avenue to the existing 

ramp meter location.  Assuming as a worst case scenario that the projected queue 

length would remain as estimated with only two lanes on the on-ramp, the additional 

queue storage capacity required to serve the projected 61 vehicles being added to the 

queue by the project potentially could be provided along Curtner Avenue.  By 
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widening the westbound direction on Curtner Avenue from two to three lanes from 

Communications Hill Boulevard to the SR 87 northbound ramps, additional queue 

storage capacity would be provided to serve the projected westbound queue length 

under project conditions.  (Less Than Significant Impact) 

 

Page 108 Section 4.2.2.8 Transit, Pedestrian, and Bicycle Facilities; REVISE the last 

paragraph on the page as follows: 

The proposed project would result in an increase in demand for transit services.  

Existing pedestrian/bicycle links to existing bus and rail transit would require 

improvements to serve the future residents and workers on the project site.  

Implementation of the CHSPADP as previously summarized in Section 2.3, would 

enhance existing facilities as well as provide new non-motorized facilities that 

encourage the use of multi-modal travel options.  Identified project impacts to the 

roadway system would be reduced because viable connections to surrounding 

pedestrian/bicycle and transit facilities would be provided, thus reducing automobile 

trips.  Further, this project would include shuttle service or other transportation 

management measures to provide better access to nearby transit facilities.  It would 

also provide for a balanced transportation system, consistent with the goals and 

policies of the General Plan. (Less Than Significant Impact) 

 

Page 109 Section 4.2.2.9 On-Site Traffic Operations; ADD paragraph to end of section as 

follows: 

 

The proposed project would not result in a substantial increase in hazards due to 

design features, changes in air traffic patterns, or inadequate emergency access.  

(Less Than Significant Impact) 

 

Page 109 Section 4.2.2.10 Parking; REVISE paragraphs 1 and 2 as follows: 

 

Based on City of San José parking code requirements, single-family residential 

development should provide two (2) covered parking spaces per unit.  Multi-family 

residential development is required to provide parking based on number of bedrooms 

in each unit.  Retail uses require one space per 400 500 square feet of space.  

Industrial park uses require 1 spaces per 350 square feet of development. 

 

The residential development would require approximately 4,138 spaces while the 

retail uses would require approximately 169 135 spaces.  As currently proposed, the 

project would provide approximately 4,307 spaces for the residential and 198 spaces 

for the retail development, respectively.  In addition, approximately 1,400 on-street 

parking spaces would be available along new streets to be constructed as part of the 

project.   
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Page 110 Section 4.2.2.11 Consistency with Plans and Policies; REVISE paragraph 3 as 

follows: 

 

Consistency:  The traffic analysis completed for the project was prepared in 

accordance with the standards of the CMP.  As discussed in Section 4.2 

Transportation, the project would not result in significant level of service impacts at 

any CMP intersections under background plus project conditions, based on CMP 

level of service criteria.  The project would have a significant impact on mixed-flow 

lanes on 10 directional freeway segments and two HOV lanes during at least one peak 

hour.  Implementation of TDM measures for the industrial park uses would reduce 

impacts to freeways, but not to a less than significant level. 

 

Page 110 Section 4.2.2.11 Consistency with Plans and Policies; REVISE paragraph 4 as 

follows: 

 

 Envision San José 2040 General Plan/CHSP 

 

As previously described, the CHSP was incorporated into the 2040 General Plan and 

the development of 2,200 residential units, up to 65,700 square feet of 

commercial/retail/office, and 1.44 million square feet of industrial park uses were 

included in the transportation demand forecasting model and CUBE analysis 

completed for the General Plan PEIR.  Amendments to the General Plan/Specific 

Plan are proposed to: 1) better reflect current General Plan land use designations; 2) 

utilize other potential shuttle route options; 3) remove the roadway extension of 

Pullman Way from Communications Hill Boulevard to Hillcap Avenue; 4) allow for 

a limited number of garages to front on some streets; and 5) allow industrial park 

buildings to have heights up to four stories. 

 

Page 114 Section 4.2.5 Conclusion; REVISE paragraph 1 as follows: 

 

Impact TRAN-1:   The project would have a significant impact under Under 

existing plus project conditions, the project would impact at 

the intersections of Almaden Expressway and Foxworthy 

Avenue, Almaden Expressway and Blossom Hill Road, 

Communications Hill Boulevard and Curtner Avenue, and 

Snell Avenue and Capitol Expressway, Meridian Avenue and 

Hamilton Avenue, Capitol Expressway and Quimby Road, 

Capitol Expressway and Aborn Road, Capitol Expressway 

and Silver Creek Road, and Meridian Avenue and Hillsdale 

Avenue.  (Significant Impact) 
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Page 124 Section 4.3.3.2 City of San Jose Policies; ADD the following text to the list of 

General Plan policies: 

 

Policy EC-1.9:  Require noise studies for land use proposals where known or 

suspected loud intermittent noise sources occur which may impact adjacent existing 

or planned land uses.  For new residential development affected by noise from heavy 

rail, light rail, BART or other single-event noise sources, implement mitigation so 

that recurring maximum instantaneous noise levels do not exceed 50 dBA Lmax in 

bedrooms and 55 dBA Lmax in other rooms.  

 

Page 132 Section 4.3.2.2 Short-Term Noise Impacts; REVISE paragraph 11 as follows: 

 

Construction Vibration 

 

A review of the proposed construction equipment and the FTA vibration source 

levels indicates that at the proposed minimum distance between the construction 

equipment and the sensitive receptors of 60 feet, vibration levels would be less than 

the FTA construction vibration impact criteria of 0.20 in/sec PPV for building 

damage.  It is not known if any pile driving would be required for construction of the 

Communications Hill Boulevard Bridge over the railroad tracks or for any off-site 

improvements.  Implementation of the mitigation measures described below for noise 

impacts would further reduce these less than significant impacts to a less than 

significant level.  (Less Than Significant Impact) 

 

Page 159 Section 4.4.5 Conclusion; REVISE the last paragraph as follows: 

 

As described above, the project would not result in other significant air quality 

impacts, such as exposing sensitive receptors to substantial pollutant concentrations 

creating objectionable odors affecting a substantial number of people.  The project 

would not result in significant cumulative impacts.  (Less Than Significant Impact) 

(Less Than Significant Cumulative Impact) 

 

Page 173 Section 4.6.2.1 Government Code §65962.5 (Cortese List); REVISE paragraph 1 as 

follows: 

 

Section 65962.5 of the Government Code requires Cal EPA to develop and update (at 

least annually) a list of hazardous waste and substances sites, known as the Cortese 

List.  The Cortese List is used by the State, local agencies, and developers to comply 

with CEQA requirements.  The Cortese List includes hazardous substance release 

sites identified by the DTSC, SWRCB, and the Department of Resources Recycling 

and Recovery (CalRecycle).  The project site is not on the Cortese List. 
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Page 177 Section 4.6.3.7 Quarry Reclamation Fill; REVISE paragraph 1 as follows: 

 

During the reclamation of the former Azevedo Quarry, Raisch Products Company 

placed generally two to three feet of imported soil to cap over exposed bedrock prior 

to hydroseeding.  No documentation of the sources of the import soil is available and 

no testing for the presence of contamination appears to have been performed.  

Reclamation was to be accomplished by spreading serpentine-based topsoil over the 

quarried areas and subsequent seeding with “locally favorable” native grasses and 

forbs; however, the quantity of serpentine-based topsoil ultimately used is unknown.  

The use of the serpentine-based topsoil in the reclamation process would have 

increases increased the likelihood of NOA-containing soils being used to cap the 

bedrock. 

 

Page 209 Section 4.7.3.3 Impacts to Trees; ADD the following sentence to paragraph 1 as 

follows: 

 

Of the 52 trees on the site, 51 trees are considered native to the San José area, and 20 

trees are considered ordinance size.  It is anticipated that the project would remove all 

52 existing trees from the site.  The removal of native and ordinance size trees would 

be considered a significant impact.  The project would not, however, impede the use 

of native wildlife nursery sites because no native wildlife nurseries are located on or 

adjacent to the site. 

 

Page 239 Section 4.9.3.2 Hydrology and Drainage Impacts; REVISE paragraph 4 as follows: 

 

Water samples collected from the quarry pond identified methyl mercury 

concentrations that exceed the RWQCB ESLs for surface water screening levels for 

estuary habitats.  The construction of the proposed project would fill the existing 

quarry pond and prevent future production of methyl mercury which could be 

discharged to the groundwater or surface waters.  The proposed project detention 

basins would not include a permanent pool which may create anerobic conditions.  

The detention basins would drain within 48 hours to meet HMP requirements.  

Therefore, the project would have a less than significant impact for a release or 

discharge of methyl mercury or other substances that could substantially degrade 

water quality.  (Less Than Significant Impact) 

 

Page 250 Section 4.10.2.2 Water Service and Supply Impacts; REVISE paragraph 1 as follows: 

 

The CHSP is incorporated into the City’s General Plan.  In accordance with SB 610, 

the City completed a water supply assessment (WSA) for a full build-out of the 

General Plan, which includes a full build-out of the CHSP.  In this WSA, the City 

concluded that future water supplies are sufficient to meet the demand of the General 

Plan development.  The WSA completed for the General Plan is incorporated by 

reference in this SEIR. 
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Page 278 Section 4.14.1.1 Jobs/Housing Balance; REVISE paragraph 2 as follows: 

 

Important to the analysis of the jobs/housing balance is whether housing is affordable 

to local employees and whether employment opportunities match the skills and 

educational characteristics of the local labor force.  When considering these factors, 

sizeable levels of in-commuting and out-commuting may occur, even if a jurisdiction 

has a statistical balance between jobs and housing.  Improving the availability of 

housing that is suitable for those holding jobs in the community can allow employees 

to live in proximity to their place of work.  It is assumed that at least 15% of the 

project’s proposed housing would be affordable to low- and moderate-income 

households, consistent with City policies and goals. 

 

Page 279 Section 4.14.2.1 City of San José Policies and Programs; REVISE paragraph 1 as 

follows: 

 

The City of San José has developed a wide range of programs designed to address 

state and regional housing goals, create housing opportunities for all income levels, 

provide assistance to homeless shelter service providers, and encourage the 

revitalization of neighborhoods and development of higher density housing near 

transit.  In light of pending litigation, recent court cases, dissolution of redevelopment 

agencies, and reductions in federal funding, the City is developing implementation 

strategies to increase the availability of affordable housing in the City.  Strategies 

may include development agreements, public benefit agreements, public-private 

partnerships, tax increment financing, assessment districts, and other planning and 

market-based tools.  However, as stated previously, it is assumed that at least 15% of 

the project’s proposed housing would be affordable to low- and moderate-income 

households, consistent with City policies and goals.    

 

Page 281 Section 4.14.3.4 Consistency with Plans and Policies, REVISE paragraph 2 as 

follows: 

 

Consistency: The proposed amendments to the General Plan would not result in 

additional impacts when compared to construction of the proposed project, as the 

amount and intensity of the proposed development is consistent with the uses planned 

for the site in the General Plan.  As described above, the project would not result in 

significant populations and housing impacts.  It is assumed that at least 15% of the 

residential units proposed would be affordable to households of low- and moderate-

incomes, consistent with City policies and goals.  The proposed project is the 

construction of jobs and housing in an identified Growth Area of the City, consistent 

with General Plan goals and policies.  For these reasons, the project is consistent with 

the 2040 Envision San José General Plan. 

 

  



 Section 4.0 Revisions to the Text of the Draft SEIR 

 

 

Communications Hill 2 66  Final SEIR 

City of San José    August 2014 

Page 303 Section 4.17.3.2 Change in Visual Character; REVISE paragraph 7 as follows: 

 

In the 1992 Final EIR prepared for the CHSP, impacts to visual and aesthetic 

resources were identified as significant and unavoidable.  These impacts were 

identified, in part, as the result of development of new residences and construction of 

a water tank that are currently in place as part of the Tuscany Hills development.  

Although the area surrounding and within the Specific Plan area is not a pristine area 

or part of an adjacent and connected mountain range, build-out of the proposed 

project would introduce additional development on grassy hillsides visible from 

valley floor areas.  Development of this area would result in a significant impact to a 

scenic vista and scenic resources, from portions of the central, eastern and southern 

areas of San José.  

 

Page 319 Section 6.0 SIGNIFICANT AND UNAVOIDABLE IMPACTS, REVISE paragraph 3 

as follows: 

 

Impact VISAES-1: While the proposed project would be designed consistent with 

the City’s design guidelines and applicable General Plan 

policies to reduce visual impacts, the development of the 

project would significantly change and degrade the existing 

visual character and quality of the site as compared to existing 

conditions on-site.  This same impact was identified 

previously in the certified 2011 Envision San José 2040 

General Plan Final EIR (SCH#2009072096).  (Significant 

and Unavoidable Impact) 

 

Page 327 Section 8.7 ENVIRONMENTALLY SUPERIOR ALTERNATIVE, REVISE paragraph 

11 as follows: 

 

The CEQA Guidelines state that an EIR shall identify an environmentally superior 

alternative.  Based on the above discussion, the environmentally superior alternative 

to the proposed project is the No Project/No Development Alternative because all of 

the project’s significant environmental impacts would be avoided.  However, Section 

15126.6(e)(2) states that “if the environmentally superior alternative is the No Project 

Alternative, the EIR shall also identify an environmentally superior alternative among 

the other alternatives.”  All of the other analyzed alternatives The Reduced 

Development Alternative would be environmentally superior to the proposed project, 

although they it may not be considered feasible by the applicant and City Council. 
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Appendix C Section VI. IMPLEMENTATION; REVISE the footnotes below Table 1 as follows: 

 

1The actual number of units per phase are intended to be approximately 25% 

of the total number of units.  Actual units within each phase will not vary 

greatly from what is identified above and will be determined during the PD 

Permit stage.  Regardless of the number of units per stage, all improvements 

shall be implemented as part of the proposed project in a timely manner as 

PD Permits are acquired. 
2As costs increase over time, an escalation factor will be applied.  
2 The outstanding balance of the unallocated funds is subject to a cost 

escalation to maintain the value of the project’s contribution toward Policy 

improvements over time.  Funds shall be considered allocated if either funds 

are obligated by contract or already expended.  Annual cost escalation shall 

begin on January 1, 2020 and shall be applied to the unallocated balance on 

January 1 of each subsequent year based on the Engineering News Record 

(ENR) Construction Cost Index for San Francisco. 
3Implementation of the ADP may be completed by more than one 

development or project applicant.  PROJECT APPLICANTS shall be 

conditioned to contribute to or complete the identified ADP improvements or 

pay the identified fees (Phase IV). 
4Project costs eligible for credit against the total project obligation include 

preliminary design and estimate preparation, agency permits, land 

acquisition, final design, construction costs, City engineering and inspection 

fees, construction staking, and construction management. 
5Accounting of the CHSPADP improvements will start with an initial scoping 

cost estimate based on a preliminary design.  Upon City acceptance of the 

preliminary design and estimate, final project design will be completed along 

with a final cost estimate.  The final cost estimate shall be agreed upon by the 

developer and City and will be used as a basis of costs to satisfy the 

obligations of the required expenditure to confirm that the project cost falls 

within the remaining project allocation balance.  In the event that actually 

project costs over-runs exceed 10% of the estimated cost, those costs that 

exceed 10% of the estimated cost will be credited against the total obligation.  

In the event that the 10% project cost over-run causes the total obligation for 

offsetting improvements to exceed the maximum obligation, that amount 

shall be credited through a reimbursement by the City. 

 

 

Appendix F: Archaeological Evaluation, Section 9.0, page 36, REVISE as follows: 

 

Manly, William Lewis 

1894 Death Valley in ’49:  An Important Chapter of California Pioneer 

History [originally published as From Vermont to California, 1886].  

Kessinger Publishing, Whitefish.  The Pacific Tree and Vine Co., San 

José, California.   
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SECTION 5.0 COPIES OF COMMENT LETTERS RECEIVED ON THE 

DRAFT EIR 

 

 

 

 

 

 

 







From: Davidson, John
To: Boyd, Darryl; Jodi Starbird
Subject: FW: Notice of Availability of an Environmental Impact Report for the Communications Hill 2 Project
Date: Thursday, July 17, 2014 9:27:48 AM

Hi Jodi:

Here's the first comment letter received on the Communications Hill EIR. I'll bundle any other
 comments I get--thanks!

John D.
408/535-7895

From: Kaahaaina, Jennifer <Jennifer.Kaahaaina@deh.sccgov.org>
Sent: Wednesday, July 16, 2014 4:03 PM
To: Davidson, John
Subject: FW: Notice of Availability of an Environmental Impact Report for the Communications Hill 2
 Project
 
Mr. Davidson,
 
We have reviewed the EIR and have the following comment:
 
It is advisable to carefully consider the proximity of a large propane storage and retail facility along
 the northeast corner of the proposed development.  The facility is subject to the State’s Hazardous
 Materials Business Plan (HMBP) Program, which is enforced by our office within the City of San
 Jose.  According to the HMBP submitted via the California Environmental Reporting System (CERS),
 they store up to 51,000 gallons of propane in aboveground tanks as large as 30,000 gallons in
 capacity.  We used the Environmental Protection Agency’s RMP*Comp to estimate off-site
 consequences in the event of a worst case release resulting in a vapor cloud explosion.  The
 software estimates that a catastrophic failure and explosion involving the largest tank (30,000
 gallons or 126,000 pounds) would result in damage to humans and property up to 0.4 miles away. 
 The nearest residential property appears to be within the damage radius at approximately half that
 distance.
 
The information in CERS is available for review by emergency responders so that they may
 adequately prepare for and respond to emergencies involving these facilities.  All but the chemical
 storage maps are available for review by the public, upon request.
 
Thank you,
 
Jennifer Kaahaaina
Hazardous Materials Program Manager
 
Santa Clara County
Department of Environmental Health

mailto:John.Davidson@sanjoseca.gov
mailto:Darryl.Boyd@sanjoseca.gov
mailto:jstarbird@davidjpowers.com


Hazardous Materials Compliance Division
1555 Berger Drive, Suite 300
San Jose, CA 95112
(408) 918-4795 – Direct
(408) 280-6479 – Fax
www.ehinfo.org/hazmat
 
 
 
From: Yeung, Ivana 
Sent: Monday, June 16, 2014 2:14 PM
To: DEH - CEQA; Wien, Martha
Cc: Oda, Colleen
Subject: RE: Notice of Availability of an Environmental Impact Report for the Communications Hill 2
 Project
 
Hello DEH,
 
PLN did not have any comments previously for this project; please submit your response to
 John Davidson by July 18th.
 
Thank you,
 
Ivana Yeung
408-573-2464
 
From: Yeung, Ivana 
Sent: Monday, June 16, 2014 1:44 PM
To: DEH - CEQA; Wien, Martha; Oda, Colleen
Cc: Cameron, Dawn
Subject: FW: Notice of Availability of an Environmental Impact Report for the Communications Hill 2
 Project
 
Hello DEH and PLN,
 
Please see below for the City of San Jose’s Notice of Availability of an Environmental
 Impact Report for the Communications Hill 2 Project. 
 
Where: The site is on Communications Hill from the junction of Communications Hill Blvd.
 and the CalTrain railway to the terminus of Communications Hill Blvd. and Casselino
 Drive.
(Reference APN: 45509057)
 
Deadline: 5:00 p.m. on July 18, 2014
 
Contact: John Davidson in the Department of Planning, Building and Code Enforcement at
 (408) 535-7895, via e-mail: John.Davidson@sanjoseca.gov
 
The Roads Department will most likely prepare a response for this project.  At this time,
 please review the project as it pertains to your agency—if coordination is required, there
 will be a follow-up correspondence. 
 

http://www.ehinfo.org/hazmat
mailto:John.Davidson@sanjoseca.gov


 
Sincerely,
 
Ivana Yeung
Transportation Planner
 
Planning, Land Development & Survey Unit
County of Santa Clara Roads & Airports Department
101 Skyport Drive, San Jose, CA  95110
ivana.yeung@rda.sccgov.org
P:  408-573-2464 
 
 
From: Davidson, John [mailto:John.Davidson@sanjoseca.gov] 
Sent: Monday, June 16, 2014 12:36 PM
To: Davidson, John
Cc: dnoel1234@aol.com; Cameron, Dawn; dp1216@sbcglobal.net; simonv@cupertino.org;
 roy.molseed@vta.org; esjay7@yahoo.com; seanpal@jps.net; meredithhaase@gmail.com
Subject: Notice of Availability of an Environmental Impact Report for the Communications Hill 2 Project
 

NOTICE OF AVAILABILITY OF A DRAFT ENVIRONMENTAL IMPACT
 REPORT (EIR) AND PUBLIC COMMENT PERIOD

Draft Environmental Impact Report (EIR) for the Communications Hill 2 Project, for a Planned
 Development Zoning from A(PD), A, R1-8(County), & A1(County) to A(PD) for a proposed
 development of the approximately 320 acre site located at Communications Hill consisting of
 up to 2,200 residential units, including single family detached and attached residential, multi-
family residential; up to 70,000 square feet of retail / commercial space, up to 1.44 million
 square feet of industrial park uses, parks, trails, and a school site. The project also includes
 related General Plan Amendments; prezoning and annexation of unincorporated lands within
 the project site; and the formation of an Area Development Policy for the Communications
 Hill Specific Plan Area.  The site is on Communications Hill from the junction of
 Communications Hill Blvd. and the CalTrain railway to the terminus of Communications Hill
 Blvd. and Casselino Drive.
 
File No.: PDC13-009. Council District: 7.
 
The proposed project will have potentially significant environmental effects with regard to
 Transportation, Air Quality, and cumulative effects to Population and Housing, namely the
 City's jobs/housing imbalance. The California Environmental Quality Act (CEQA) requires this
 notice to disclose whether any listed toxic sites are present at the project location.  The
 project location is not contained in the Cortese List of toxic sites.
 
The Draft EIR and documents referenced in the Draft EIR are available for review online at the

mailto:ivana.yeung@rda.sccgov.org
mailto:John.Davidson@sanjoseca.gov
mailto:dnoel1234@aol.com
mailto:dp1216@sbcglobal.net
mailto:simonv@cupertino.org
mailto:roy.molseed@vta.org
mailto:esjay7@yahoo.com
mailto:seanpal@jps.net
mailto:meredithhaase@gmail.com


 City of San José's website: http://www.sanjoseca.gov/index.aspx?nid=2434 and are also
 available at the following locations:​
 
Department of Planning,
 Building,
     and Code Enforcement
200 East Santa Clara Street,,

 3rd Floor
San José, CA 95113
(408) 535-3555

Pearl Avenue Branch Library
4270 Pearl Ave. 
San José, CA 95136 
 

Dr. Martin Luther King Jr. Main
 Library
150 E. San Fernando St.
San José, CA 95112
(408) 277-4822
 

 
The public review period for this Draft EIR runs through July 18, 2014.  Written comments
 must be received at the Planning Department by 5:00 p.m. on July 18, 2014, in order to be
 addressed as part of the formal EIR review process.  Comments and questions should be
 referred to John Davidson in the Department of Planning, Building and Code Enforcement at
 (408) 535-7895, via e-mail: John.Davidson@sanjoseca.gov , or by regular mail at the mailing
 address listed above.  Please reference the above file number in your written comment letter.
 
Following the close of the public review period, the Director of Planning, Building, and Code
 Enforcement will prepare a Final Environmental Impact Report that will include responses to
 comments received during the review period. Ten days prior to the public hearing on the EIR,
 the City's responses to comments received during the public review period will be available
 for review and will be mailed to those who have commented in writing on the EIR during the
 public review period.
 
A public hearing before the Planning Commission to consider certification of the Final EIR is
 tentatively scheduled for September 10, 2014, at 6:30 p.m. in the City Council Chambers at
 San José City Hall, 200 East Santa Clara Street, San José, CA 95113-1905.
 
Harry Freitas, Director
Planning, Building and Code Enforcement
 

http://www.sanjoseca.gov/index.aspx?nid=2434
mailto:John.Davidson@sanjoseca.gov
























































 
 
 

 

 July 17, 2014   
 CIWQS Place ID No. 807728 

Sent via electronic mail: No hardcopy to follow 
Department of Planning, Building, and Code Enforcement 
200 East Santa Clara Street, 3rd Floor Tower 
San José CA 95113-1905 

Attn:  John Davidson, Senior Planner (John.Davidson@sanjoseca.gov)  

Subject:  Communications Hill 2 Project, Draft Subsequent Environmental Impact Report   
  SCH No. 2001062119 

Dear Mr. Davidson: 

San Francisco Bay Regional Water Quality Control Board (Water Board) staff has reviewed the 
Communications Hill 2 Project, Draft Subsequent Environmental Impact Report (SEIR).  The 
SEIR assesses potential impacts associated with implementing the Communications Hill 2 
Project (Project).  The Communications Hill Specific Plan Area comprises roughly 900 acres of 
hilly land located approximately four miles south of downtown San José. The Plan Area is bounded 
by Curtner Avenue to the north, Monterey Road to the east, Capitol Expressway, Snell Avenue, and 
Hillside Avenue to the south, and Guadalupe Freeway (SR 87) to the west. The proposed project site 
is within the Specific Plan Area near the top of the hill adjacent to the existing Tuscany Hills 
development. The approximately 331.6-acre site is generally bounded by the Caltrain/Union Pacific 
railroad tracks on the north, Old Hillsdale Avenue to the east, the Tuscany Hills development to the 
south, and the Millpond and Dairy Hill residential neighborhoods to the west.   
The Communications Hill 2 Project proposes the development of the remaining 2,200 residential 
units in the Communications Hill Specific Plan (CHSP), along with 67,500 square feet of retail uses 
and 1.44 million square feet of industrial uses. The project includes prezoning and annexation of 
unincorporated lands within the project site, rezoning, minor amendments to the Envision 2040 
General Plan, and formation of an Area Development Policy for the CHSP area. 

The EIR for the Communications Hill 2 Project is a Subsequent EIR (SEIR) to the previously 
certified Communications Hill Specific Plan (CHSP) Environmental Impact Report (City of San José, 
1992). The CHSP serves as the action guide for development activities in the Plan Area, including 
the project site. The proposed project is within the boundaries of the approved Communications Hill 
Specific Plan Area (Plan Area) and would result in the construction of the remaining residential units 
included in the Specific Plan.  Other land uses proposed, consistent with the Specific Plan, are 
commercial/retail, industrial park, a future school, parks, trails, open space, and stormwater 
filtration/detention facilities. Therefore, the Communications Hill 2 Project EIR tiers off the 
Communications Hill Specific Plan EIR to the extent possible.  Water Board staff have the 
following comments on the SEIR.   
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Comment 1.  Section 4.6 Hazards and Hazardous Materials 
Based on review of the Draft SEIR, as well as Phase I and Phase II reports for the Project site, 
Water Board staff in the Groundwater Protection and Waste Containment Division believe that 
remediation of the mine may be necessary prior to development of the Project site.  Initial 
investigations of the Project site indicate that mercury and other metals are present in soils at 
elevated concentrations.  Some detected levels of mercury and other metals are above standards 
for the protection of human health due to direct exposure and some detected concentrations are 
above hazardous waste thresholds.  Elevated concentrations of metals have also been detected in 
water discharging from mine adits at the Project site (Note:  The SEIR refers to the adits as 
“springs”).  

It is unclear how the plans to develop the property will “safely eliminate much of the mine” as is 
asserted in section 4.8 of the SEIR.  In the absence of a thorough site investigation, excavation 
and grading activities on the Project site may expose additional sources of mercury and result in 
the dispersal of mining wastes.  These mining wastes may include calcines, which contain a 
relatively labile and, therefore, mobile form of mercury (in comparison to cinnabar ore).  The 
unintentional dispersal of calcines may increase impacts associated with mercury-contaminated 
waste materials, rather than reducing those impacts. 

A more thorough investigation of the mine area, and any other area containing elevated metals 
concentrations, is necessary to evaluate the potential impact of Project activities on water quality.  
In particular, Water Board staff is concerned about any potential increases in the loading of 
mercury to the Guadalupe River, which drains a large portion of the site, because the Guadalupe 
River is listed as impaired due to mercury on the Clean Water Act 303(d) list of impaired water 
bodies.  

Prior to development of the Project site, the property owners are required to contact Water Board 
staff (Lindsay Whalin, lindsay.whalin@waterboards.ca.gov) to discuss initiating a site 
investigation under the oversight of the Water Board.  Investigation (and potentially remedial 
activities) at the Project site may be conducted under a Water Board order (Site Cleanup 
Requirements, also known as a Cleanup and Abatement Order).  This type of Order should be 
added to the list of permits required for the Project.   

Comment 2.  Section4.7 Biological Resources, 4.7.1.2 Existing Conditions On-Site, Regulated 
Habitats. 
This section of the SEIR contains the following text: 
 

A formal wetland delineation and waters of the U.S. analysis was completed for the site in 
2013. Potentially jurisdictional waters are presumed to be present on the site in the form of 
four seeps, an intermittent drainage channel, manmade drainage ditches, a quarry pond, and 
two detention basins. Because the seeps, intermittent drainage channel, manmade drainage 
ditches, and quarry pond are hydrologically isolated from known waters of the U.S. and lack a 
significant chemical, physical, or biological nexus to such waters, they do not fall under the 
USACE’s jurisdiction. The two detention basins are manmade impoundments constructed as 
part of the neighboring Tuscany Hills development and connect into the public stormwater 
system. These features do not impound waters otherwise defined as waters of the U.S. and, 
therefore, should also be disclaimed from the USACE’s jurisdiction. 

In 2000, a 1.42-acre wetland was mapped in a swale along Hillsdale Avenue and verified by 
the USACE (File No. 24975S). This jurisdictional determination expired on March 1, 2005. In 
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2007, 2009, and 2012, Live Oak Associates surveyed this area and did not find positive 
indicators of wetlands. Therefore, it is believed that this area no longer meets the technical 
criteria for wetlands and should be disclaimed from the USACE’s jurisdiction. Despite this 
preliminary analysis of the extent of agency jurisdiction, it is important to note that the 
agencies are the final arbiters and could claim jurisdiction over some or all of these features. 
Should the USACE disclaim jurisdiction over all of the features on the site, the RWQCB will 
likely exert jurisdiction over the natural aquatic features, and the CDFW will likely exert 
jurisdiction over the natural aquatic features supporting a defined bed and bank. All three 
agencies would likely disclaim jurisdiction over the manmade drainage ditches and two 
detention basins. 

This section of the DEIR lacks a discussion of the Water Board’s authority under the State of 
California’s Porter-Cologne Water Quality Control Act (California Water Code, Division 7).  
The DEIR notes that impacts to wetlands and other waters are subject to the jurisdiction of the 
Army Corps of Engineers (ACOE) and the California Department of Fish and Wildlife (CDFW).  
However, the discussion of Water Board jurisdiction is limited to the certifications of ACOE 
permits that are issued by the Water Board pursuant to Section 401 of the Clean Water Act.  The 
DEIR should be revised to include the Water Board’s independent jurisdiction over wetlands and 
other waters, including wetland and waters that may not be subject to ACOE jurisdiction, under 
the State of California’s Porter-Cologne Water Quality Control Act.    

The Water Board has regulatory authority over wetlands and waterways under both the federal 
Clean Water Act (CWA) and the State of California’s Porter-Cologne Water Quality Control 
Act.  Under the CWA, the Water Board has regulatory authority over actions in waters of the 
United States, through the issuance of water quality certifications (certifications) under Section 
401 of the CWA, which are issued in conjunction with permits issued by the Army Corps of 
Engineers (ACOE), under Section 404 of the CWA.  When the Water Board issues Section 401 
certifications, it simultaneously issues general Waste Discharge Requirements for the project, 
under the Porter-Cologne Water Quality Control Act.  Activities in areas that are outside of the 
jurisdiction of the ACOE (e.g., isolated wetlands, vernal pools, seasonal streams, intermittent 
streams, channels that lack a nexus to navigable waters, or stream banks above the ordinary high 
water mark) are regulated by the Water Board, under the authority of the Porter-Cologne Water 
Quality Control Act.  Activities that lie outside of ACOE jurisdiction may require the issuance of 
either individual or general waste discharge requirements (WDRs).    

The regulatory status of the “manmade drainage ditches” cannot be assessed on the basis of the 
information presented in the SEIR.  If these channels have a supporting watershed, it is possible 
that they may be considered jurisdictional by the Water Board, as well as the CDFW.  If the State 
agencies determine that these channels are jurisdictional, then mitigation will be required for any 
unavoidable impacts to these channels.   

The regulatory status of the detention basins will be a function of the extent to which they have 
been constructed and maintained in compliance with the NPDES permit for municipal separate 
storm sewer systems (MS4s).  Post-construction stormwater treatment basins that are designed, 
constructed, and maintained in conformance with the Municipal Regional Permit (MRP) for 
MS4s, or one of the prior permits regulating MS4s, are not subject to regulation as waters of the 
State.  
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Comment 3.  Section4.7 Biological Resources, 4.7.3.2 Impacts to Sensitive Habitats, Aquatic 
Habitat/ Wetlands 
This section of the SEIR contains the following text:   

Sensitive habitat present on the site is limited to aquatic features, including four seeps, an 
intermittent drainage channel, and a quarry pond. Three of the four seeps and a reach of the 
channel also meet the USACE’s criteria for wetlands. While the quarry pond supports a 
breeding population of CTS, it is a manmade feature that was constructed adjacent to the 
railroad tracks in association with historic quarrying operations on the site. The seeps and 
intermittent drainage channel all developed in reclaimed parts of the site that had previously 
been mined. All of the aquatic features on the site are isolated from known waters of the U.S. 
The project would result in permanent fill of these features, including all four seeps 
(approximately 0.87 acres), the quarry pond (approximately 1.53 acres), and the intermittent 
drainage channel (approximately 0.04 acres and 612 linear feet). In total, approximately 2.4 
acres of aquatic habitat, including wetlands, would be permanently impacted.  

In accordance with the HCP, the project proponent shall implement avoidance, minimization, 
and/or compensation measures to reduce impacts to aquatic habitats, including wetlands, to a 
less than significant level. These measures are described below. 

Due to constraints posed by the site’s topography and by vehicular connection requirements 
between the lower and upper parts of the site, the project cannot be achieved without extensive 
grading (i.e., cut and fill) over the entire site, including all of the aquatic habitats described 
above. Therefore, both avoidance and minimization of impacts to these features likely is not 
feasible. In lieu of implementing avoidance and minimization, the project may instead 
implement the measures below. 

And:   

In addition to compliance with the HCP, the project will be required to comply with all state 
and federal regulations related to disturbance to jurisdictional waters that are not covered by 
the HCP. Therefore, the applicant may be required to obtain a CWA Section 401 water quality 
certification from the RWQCB for impacts to waters of the State (totaling approximately 2.4 
acres) and a Section 1602 streambed alteration agreement from the CDFW for impacts to 
natural watercourses supporting a defined bed and bank (i.e., the intermittent drainage channel, 
which totals approximately 0.04 acres and 612 linear feet). 

As described previously, all of the aquatic features on the site are believed to be isolated and, 
therefore, not requiring a Clean Water Act section 404 permit from the USACE. However, 
should the USACE take jurisdiction over these features, a CWA Section 404 individual permit 
would be necessary. As such, mitigation to satisfy the USACE would fall outside the purview 
of the HCP (i.e., wetland mitigation through the payment of wetland fees or in-lieu mitigation 
could not be completed via the HCP to satisfy any mitigation requirements by the USACE). 

At the time this SEIR was prepared, the CDFW and RWQCB also do not have a mechanism to 
permit projects impacting jurisdictional waters in conjunction with the HCP. If they are 
deemed necessary, these permits must be obtained prior to initiating any ground disturbance 
within jurisdictional waters. Typical mitigation measures required by these agencies are 
provided below; however, additional or slightly different measures may be required by the 
agencies during the permit process to be completed at some point in the future. Implementation 
of all measures required by the agencies during the permit process would reduce impacts to a 
less than significant level. 
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Based on the information provided in the SEIR, it is likely that the Project will be required to obtain 
CWA Section 401 Certification and/or Waste Discharge Requirements (WDRs) for the fill of most, if 
not all, aquatic features present at the Project site. 

When the Water Boards receives an application for certification and/or WDRs, staff reviews the 
project to verify that the project proponent has taken all feasible measures to avoid impacts to 
waters of the State (these impacts usually consist of the placement of fill in waters of the State).  
Where impacts to waters of the State cannot be avoided, projects are required to minimize 
impacts to waters of the State to the maximum extent practicable (i.e., the footprint of the project 
in waters of the state is reduced as much as possible).  Compensatory mitigation is then required 
for those impacts to waters of the state that cannot be avoided or minimized.  Avoidance and 
minimization of impacts is prerequisite to developing an acceptable project and identifying 
appropriate compensatory mitigation for an approved project’s impacts.  Avoidance and 
minimization cannot be used as compensatory mitigation.  After avoidance and minimization of 
direct impacts to waters of the State have been maximized for the proposed project, the necessary 
type and quantity of compensatory mitigation for the remaining impacts to waters of the State are 
assessed on a case-by-case basis.   

Under both the Clean Water Act and the San Francisco Bay Basin Water Quality Control Plan 
(Basin Plan), projects are required to avoid impacts to waters of the U.S. and waters of the State, 
in conformance with U.S. Environmental Protection Agency’s CWA 404(b)(1) Guidelines 
(Guidelines).  The Guidelines provide guidance in evaluating the circumstances under which 
wetlands filling may be permitted.  Projects must first exhaust all opportunities, to the maximum 
extent practicable, to avoid, and then to minimize impacts to jurisdictional waters.  Only after all 
options for avoidance and minimization of impacts have been exhausted, is it appropriate to 
develop mitigation for adverse impacts to waters of the U.S. and waters of the State.   

The Water Boards only allow compensatory mitigation to be implemented for those impacts to 
waters of the State that cannot be avoided and/or minimized; “avoidance and minimization” in 
the context of reviewing applications for Clean Water Act (CWA) Section 401 certification 
and/or Waste Discharge Requirements (WDRs) refers to minimizing the proposed project’s 
footprint in waters of the State.  The current Project proposes to fill all waters of the State that 
are present at the Project.  It is unusual for the Water Board to issue permits for projects that 
include no avoidance or minimization of impacts to waters of the State.   

The SEIR refers to the Santa Clara County Habitat Conservation Plan’s (HCP’s) “standardized 
avoidance and minimization measures”. The use of the term “avoidance and minimization” in the 
HCP is not consistent with the way the term “avoidance and minimization” is used in the Water 
Board’s permitting process.  The HCP has several lists and tables of “avoidance and 
minimization measures.”  Most of these measures are best management practices (BMPs) 
implemented during the construction process, rather than actual avoidance and minimization 
measures.  In fact, the HCP contains very little mention of the actual avoidance and minimization 
measures as these terms are used by the Water Boards; measures which reduce a project’s 
footprint within waters of the State.   
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Comment 4.  Section4.7 Biological Resources, 4.7.3.2 Impacts to Sensitive Habitats, Aquatic 
Habitat/ Wetlands, Mitigation 
This section of the SEIR acknowledges that the HCP does not currently provide mitigation that 
meets the regulatory requirements of the Water Board or the ACOE, and proposes Mitigation 
Measure Bio-2.1:   

MM BIO-2.1: Regulatory Agency Mitigation. If required by the pertinent regulatory agencies, 
the applicant shall satisfy agency mitigation requirements by compensating for aquatic impacts 
at a 1:1 replacement-to-loss ratio either onsite or offsite, in addition to payment of wetland fees 
via the HCP. 

Should the applicant choose to complete its own mitigation on-site, several areas within 
designated open space on the site may have the potential to accommodate such mitigation. 
Potential opportunities for wetland/aquatic creation or restoration include, but are not limited 
to, an aquatic/wetland feature along the proposed water quality and detention basins, and 
creation of one or  more aquatic/wetland features in the eastern part of the site designated as 
open space. These areas could offset some of the required wetland fee and/or may also satisfy a 
portion of the anticipated mitigation requirements by the CDFW and RWQCB.  

An on-site mitigation and monitoring plan (MMP) would need to be developed to mitigate for 
impacts to these features. At a minimum, the MMP shall: 

Define the location of all restoration/creation activities; 
Provide evidence of a suitable water budget to support any created aquatic and riparian 
habitats; 
Identify the species, amount, and location of plants to be installed in the aquatic and riparian 
habitats; 
Identify the time of year for planting and method for supplemental watering during the 
establishment period; 
Identify the monitoring period. This should be not less than 5 years for aquatic restoration. 
Define success criteria that will be required for restoration efforts to be deemed a success; 
Identify adaptive management procedures that accommodate the uncertainty that comes with 
restoration projects. These include, but are not limited to, measures to address colonization by 
invasive species, unexpected lack of water, and excessive foraging of installed plants by native 
wildlife; 
Define management and maintenance activities (weeding of invasive plants, providing for 
supplemental water, repair of water delivery systems, etc.); and 
Provide for surety in funding the monitoring and ensuring that the created aquatic and 
riparian habitats fall within lands to be preserved and managed into perpetuity. 

Any remaining mitigation required by these two agencies to satisfy the additional 1:1 
replacement-to-loss ratio would need to be obtained offsite (e.g., via the purchase of credits 
from an approved mitigation bank).  

Since the SEIR acknowledges that the payment of HCP fees will not meet the permitting 
requirements of the ACOE and Water Board, more detail should be provided to demonstrate that 
adequate mitigation for the Project’s impacts can be provided at the Project site.   

In a CEQA document, a project’s potential impacts and proposed mitigation measures should be 
presented in sufficient detail for readers of the CEQA document to evaluate the likelihood that 
the proposed remedy will actually reduce impacts to a less than significant level.  CEQA requires 
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that mitigation measures for each significant environmental effect be adequate, timely, and 
resolved by the lead agency.  In an adequate CEQA document, mitigation measures must be 
feasible and fully enforceable through permit conditions, agreements, or other legally binding 
instruments (CEQA Guidelines Section 15126.4).  Mitigation measures to be identified at some 
future time are not acceptable.  It has been determined by court ruling that such mitigation 
measures would be improperly exempted from the process of public and governmental scrutiny 
which is required under the California Environmental Quality Act.  The SEIR lacks concrete 
proposals for the mitigation of impacts to waters of the State that will be required in a 
Certification and/or WDRs for the Project.   

The SEIR also states that: 
If on-site mitigation is not feasible or cannot adequately compensate for all of the impacts, the 
applicant may also choose to purchase appropriate mitigation credits from a mitigation bank in 
the permit area that has been approved by the USFWS and CDFW and pre-approved to service 
the Habitat Plan. 

At this time, Water Board staff is not aware of a mitigation bank with wetland credits that 
includes the Project location in its service area.  When project impacts occur within the San 
Francisco Bay Regional Water Quality Control Board’s jurisdictional boundaries, mitigation for 
those impacts must also be within the San Francisco Bay Regional Water Quality Control 
Board’s jurisdictional boundaries.  In other words, a mitigation bank that is located within the 
jurisdictional boundaries of the Central Coast Regional Water Quality Control Board cannot be 
used to provide mitigation for this Project’s impacts to waters of the State.   

Comment 5.  Section4.9 Hydrology and Water Quality, 4.9.3.2 Hydrology and Drainage 
Impacts, Drainage Patterns 
This section of the SEIR includes the following text:     

Currently, 11.6 acres of the Tuscany Hills development drains to the Mill Pond and Canoas 
Garden drainage system, which discharges to the Guadalupe River. This is achieved through a 
lifting station and force main. The proposed project would remove the lifting station and force 
main, and this area would now drain to the Hillsdale Avenue drainage system, restoring the 
natural drainage pattern of the area. As a result, the project would increase by 11.6 acres the 
drainage area which drains to the Hillsdale Avenue drainage system. This system discharges to 
Canoas Creek, a tributary of the Guadalupe River. The diversion of the drainage area to 
Canoas Creek may increase the potential erosion in the unlined stream channel. However, the 
overall drainage to the Guadalupe River watershed would remain unchanged.  

The SEIR should include measures for preventing additional erosion of the unlined stream 
channel, since the additional erosion may have a negative impact on water quality in the 
Guadalupe River watershed.   

This section of the SEIR also includes the text: 
The portion of the project site on the north side of Communications Hill is located within the 
Coyote Creek watershed. The project would not divert additional drainage area from the 
Guadalupe River watershed. However, the operation of the quarry on the project site has 
modified the historic drainage conditions for the area. Prior to construction of the UPRR and 
the quarry, runoff from the north side of the hill drained overland toward Coyote Creek to the 
north. The railroad originally included cross culverts to allow drainage under the railroad. 
During the quarry operation period, drainage from the quarry area was retained on-site, and the 
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cross culverts were abandoned or blocked. Therefore, the historic flow pattern with drainage to 
Coyote Creek was interrupted. The project would restore the drainage discharge from the site 
and therefore would increase the runoff to Coyote Creek which may slightly increase erosion 
or siltation in the Creek, but not at significant levels.  

The SEIR should have provided more support for the assertion that Project impacts to Coyote 
Creek would not be significant.   

Comment 6.  Section4.9 Hydrology and Water Quality, 4.9.3.2 Hydrology and Drainage 
Impacts, Stormwater Drainage Capacity 
This section of the SEIR includes the following text:     

As described above, the project would modify the existing Tuscany Hill detention basin to 
detain runoff from the larger drainage area to control the peak flow from the project site to 
be less than the undeveloped runoff condition for the 10-year and 100-year design storms 
for both the Tuscany Hills development and the project development.  

Please note that the hydromodification control requirements of the MRP require that flow 
duration controls be designed such that post-project stormwater discharge rates and durations 
match pre-project discharge rates and durations from 10 percent of the pre-project 2-year peak 
flow  up to the pre-project 10-year peak flow.  Controls that address only the 10-year and 100-
year design storms are not sufficient. 

Please contact me at (510) 622-5680 or brian.wines@waterboards.ca.gov if you have any 
questions.  All future correspondence regarding this Project should reference the CIWQS Place 
ID Number indicated at the top of this letter. 

 

 Sincerely, 

 
 

Brian Wines 
Water Resources Control Engineer 
Watershed Division 

 
cc: State Clearinghouse (state.clearinghouse@opr.ca.gov) 
 
 
 
 
 



            July 18, 2014 
 
 
John Davidson 
Planning Building and Code Enforcement 
City of San Jose 
             
            RE:  Communication Hill 2 EIR 
            PDC 13‐009 
            Archeology report 
Dear John: 
 
Thank‐you for the opportunity to review this environmental document. I especially 
appreciate that staff posts the supplemental reports as I am very interested in their 
contents.  Regularly, I review the historic reports to learn content that I do not know 
or is difficult to obtain. 
 
This historic report is not up to the high standards that the City of San Jose expects 
of its contributing consultants. This entire report should be reviewed by another 
consulting historian with special emphasis on the native period since the potential 
for loss of historic information is so great.   I reviewed the Historic Period and found 
many deficits.  I can’t review the archeological data since the database is kept 
restricted.  However, the deficits in the historic period report are so great that it 
casts doubt on the quality of the rest of the report 
 
Several factors raised my concern immediately, among them: 
 
1) The bibliography cites Wikipedia as a source for Lewis Manly. Citing Wikipedia is 
sufficient cause for high schools, colleges and universities, and all professional 
historic journals to reject a paper—unless the research paper is an analysis of the 
inaccuracies in Wikipedia or sociological behavior of crowd‐sourced Wikipedia. 
Wikipedia has no place in a professional paper. The city should reject any comment 
in this report derived from Wikipedia. The city should remove from the accepted 
consultant list anyone who uses Wikipedia as a source. 
 
2) The bibliography contains no reference to the most important printed Santa Clara 
document of the 1880s‐‐‐Horace S. Foote’s Pen Pictures from the Garden of the 
World­Santa Clara County, containing 672 pages of history and biographies of the 
eminent persons of Santa Clara County.  This book is widely available throughout 
the county and more importantly, it is fully searchable online in Google Books.  The 
comments within the narrative of the report made clear the author didn’t search 
this book as many details that the consultant dismisses or claims are “not available” 
can be found in this book! 
 
3)  The 1886‐7 Brainard Maps apparently were not consulted. 
 



4)  The paucity of newspaper references.  The San Jose Mercury archives from the 
1880s to 1922 are fully searchable in a free online database.  Fully searchable online 
articles from San Francisco newspapers and other communities around California 
covering from the 1850s to 1922 are available for free through the UC Riverside 
Digital Collections.  Further, additional newspapers are available at charge. 
Importantly, the people and situations the consultant dismisses as unknown are 
found in these newspapers.  One of them was a state legislator! 
 
5) The number of suppositions contained within the report‐‐‐“probably” this or that 
without any apparent effort to check the supposition using the free databases and 
online resources, not to mention hard copy materials in local archives. 
 
6)  The apparent non‐use of the extensive holdings of  History San Jose, the County 
Archives (operated by but separate from the County Recorder), the California Room, 
the Sourasseau Society, and San Jose State’s Special Collections, specifically on 
mining. Nor does it appear that the University of Santa Clara’s holdings on the 
Spanish and Mexican periods were consulted as evidenced by claims such that the 
San Juan Bautista Hills were not used for running cattle. 
 
Some Environmental Concerns: 
 
1) The report contains relative lack of detail about the Mines, other than they were 
low volume.  Not all the names of the mine were mentioned for the mine as recorded 
in Mining literature. There was a furnace on site and at least 4 entry tunnels 
scattered over the hillside from roughly opposite Estahan Court’s terminus to 
Pullman Way.  Considering all the planned grading, I hope the geological report goes 
into further detail about the stability of those tunnels, as well as other tunnels with 
locations that would be more clear if searches were made under all of the names.  
Wouldn’t the geotechnical consultants depend on the historic consultants to find all 
the names of the mining firms on this hill? Also, I hope the geotechnical report 
integrates the Water Resource Board comments about the site and the tailings that 
were not visible on the surface according to the water board.  Perhaps, the tailings 
were used to fill the mines and shouldn’t someone check that—I hope that is in the 
geotechnical report. The maps in the history report indicate possible quarries but 
not the mine entries. 
 
2)  Schuetzen Park operated from 1903 to at least World War I as a picnic grounds 
and competitive shooting range. It is mentioned as a well‐known location until at 
least the 1930s, so it may have been operational at that time. The users fired into the 
hillside and onto the hill that is about to be developed. There may be live 
unexploded ammunition in the hillside.  Although historian Clyde Arbuckle referred 
to a “Farewell Club” party in 1912, it was not the closing of the park to shooting.  
Likely, World War I brought about the need to call the park something other than a 
German word. In addition, when the park changed hands in 1903, a plan was made 
to build a scenic cable train to the hilltop of the proposed development.  The 



California Room database shows there is additional information on the operating of 
the park and the possible train. 
 
Some details and corrections that should have been in the report 
 
In this section, I highlight a few things the consultant couldn’t find or mis‐stated that 
I discovered in the past 3 days using free online primary sources and secondary 
sources from the time period, eg Pen Pictures from the Garden of the World.  This is 
not meant to be comprehensive but suggestive of the inadequacy of the consultant’s 
report.  I did not search everything because I started this project too late and there 
is a July 18 deadline. I’m confident more could found on items the consultant says 
“there is no data.” Who knows what would be discovered with more comprehensive 
analysis. 
 
Clemente Colombet.  (See page 12 of report) 
 
The consultant wrote that the properties were owned by Charles T. Colombet. 
However, the two subject properties were owned by Pioneer Clemente Colombet in 
1876.  After his death, in 1885, his lands were dispersed among his children. One 
parcel on the Northwest next to MD Kell became Clem Colombet’s property.  The 
western property transferred Charles Thomas Colombet,. The Brainard Atlas of 
1886 makes clear how the properties were dispersed. 
 
Note that the consultant’s comments don’t make sense.  He wrote that Charles 
Thomas Colombet was a prominent stock dealer according to Sawyer 1922, but in 
the next sentence he wrote that Charles Thomas Clemente is not included in local 
histories or biographical sketches and includes Sawyer 1922 as an example of a 
place where there is no reference to him.  It can’t be both. 
 
Pioneer Clemente Colombet’s biography is in Pen Pictures of the Garden of the World.  
The Thompson and West map of 1876 refers to pioneer Clemente Colombet (1817‐
1885) who owned the subject land and lived on it until his paralytic stroke of 1878. 
Shortly thereafter and before 1880, he moved into town, with his second son 
Thomas C. Colombet living on the property and farming.  
 
Pioneer Clemente Colombet  operated a San Jose store and then married Ann Kell in 
1851.  Ann Kell was grand‐daughter to Martin Murphy Senior. Colombet built the 
brick block on the west side of Market Street and called it the San Jose Hotel which 
was renamed the Cosmopolitan by 1888. His wife’s kin, Martin Murphy built the 
brick buildings across the street. In the late 1850s, the Colombet family moved to 
Mission San Jose where he had an award winning winery and a store. After living in 
the Mission San Jose and Warm Springs area, he returned to San Jose in 1869, 
having at some point purchased the subject land from his in‐laws Thomas and 
Margaret Murphy Kell.  Margaret Murphy Kell was a member of the large and famous 
Martin Murphy Senior family, making Mrs. Ann Kell Colombet the grand‐daughter of 
Martin Murphy Senior. A map of Colombet’s and Kell’s property is also available on 



the 1886 Brainard map of Almaden Road.—available online in Digital Online 
Archives of California. (A map of the Catholic Cemetery donated by the Kells is 
available from the Archdiocese.  This cemetery was relocated for the freeway.  )  
Eldest son Joseph Clemente was the City Treasurer and executor of his father’s 
estate. Colombet’s estate was valued at $112K.  At the time of Pioneer Clemente 
Colombet’s death in 1885, there were 7 living adult children and a widow; the estate 
did not settle for many years. 
 
The Thompson and West 1876 map shows the property “Kelty & Ryan.” According 
to Pen Pictures, Michael Ryan was Colombet’s tenant farmer for the 110 acres next 
to the Kell’s from 1877 but Ryan also raised grain on his own acreage on Foxworthy 
Avenue—across the Guadalupe River from J.W. Pearl’s property.   Mr. Thomas 
Kelty’s biography is featured in Pen Pictures.. He partnered with Michael Ryan for 
the property adjacent to the Colombet’s. 
 
Milus Gay (See page 13 of the report) 
 
Milus Gay (1811‐1878) 
Milus H. Gay (1842‐1894) 
Henry  Milus Gay MD (1873‐1939) 
 
Contrary to the consultant’s claim that little is known of Milus Gay—quite a bit is 
known about him, his son, and his grandson.   
 
Note: some documents have these men listed as Milius Gay, some list Milus Gay, 
some list Miles Gay. 
 
First, Milus Gay senior’s papers about his gold rush experiences are advertised as 
collectibles and are quoted in a various gold rush histories and books. I don’t know 
where they are archived nor how extensive a collection he left behind. 
 
Mr. Milus Gay (1811‐1878) and his son Milus H. Gay (1841‐1894) were featured 
prominently in the book Pen Pictures from the Garden of the World. They came 
across the plains in the early 1850s, buying the first part of the subject ranch in 
1853—eventually expanding to 500 acres. A chain of title is available at History San 
Jose from 1850 for the first 24.35 acres. Forty acres was withheld from the 500 acre 
piece to become Oak Hill cemetery.  The elder Milus Gay died in 1878; his wife in 
1874.  Their son Milus graduated from University of Pacific in 1865, taught in Los 
Gatos, became the chair of the languages department at UOP, read law, became a 
deputy clerk, then founded a bank in Ventura County, serving as manager and 
cashier.  When his dad died, he came home and took over the ranch.  In 1880 Milus 
H. Gay was nominated then elected to the California State Assembly.  Also, he served 
on the Franklin School Board from 1878. In 1882, the City bought the cemetery 
lands from Milus H. Gay and in 1883, Miles H. Gay became the Superintendent 
(Sextant) of Oak Hill Cemetery.  In 1884, Milus H. Gay served as the secretary of the 
Republican convention, too. 



 
By 1886, about 175 acres of the Milus Gay holdings were sold to Tyler Beach and his 
“Beach Hill Farm.” 
 
When Milus H Gay’s estate was settled in 1895, he had the quarry and 500 shares of 
the cemetery.  While he had a lot of land in Santa Clara and Santa Cruz counties, his 
estate owed a large sum of money, too. His son, Henry M. Gay purchased the “Quarey 
Plant” in 1895 from his father’s estate. According to newspaper reports from 14 May 
1901, HM Gay et al sold 71.176 acres part of the 500 acre lot 3 S for $2750 to 
Charles Doerr et al who immediate sold it to San Jose Schuetzen Park. “Charles 
Doerr et al” referred to members of the Turn Verein, German benevolent 
association. Charles Doerr was a baker who rose to prominence in his benevolent 
association, downtown investments, civic affairs and sat on the city council. 
 
William H Hall – page 13 
 
The name “William Hall” is a very common name and the consultant seems to be 
creating one person from citations that are “William Hall”, “WH Hall”. They may not 
be the same person. 
 
By way of explanation, there was a William H. Hall who was a partner with Warren 
Hall of the stagecoach company in 1854. Arbuckle wrote this was William Henry 
Hall. Warren Hall left the area when they closed the local company and reconfigured 
soon thereafter. By 1860, Warren is in San Diego County. 
 
In 1870 Census there were three adults: William G, William H, and William S.  
William H Hall was 47 and a county supervisor living in Ward 2 of the City of San 
Jose.  William S. Hall was in Redwood Township and could have been the William 
Hall of the Cupertino area vineyard contracts mentioned by the consultant’s report. 
Sawyer [page 141] referenced William Hall only.  The southern part of present‐day 
Cupertino is in Redwood Township.  
 
In the 1880 Census, there were four adult Halls, William in Alviso, William in Ward 1 
and living as a boarder (probably in a hotel), William S. in Redwood Township and 
William Henry Hall—but recorded under his nickname “Bud”.  Bud’s biography is 
featured in the 1922 Sawyer history book—page 1286.  Soon after he married in 
1873 he acquired property 4 miles south of San Jose.  Notably, “Bud” Hall [William 
Henry Hall] was reared by his extended Cottle kin after his father died. And there 
are large Cottle holdings just south of the WH Hall property in the 1876 Thompson 
and West property. Since Bud’s biography in Sawyer explains that he sold the land 
about 4 years later, a quick search of County Recorder records could resolve the 
issue. 
 
The consultant claimed the wealthy Mr. Hall owned 4000 acres with citations from 
Arbuckle page 96 and Wawyer page 163, I can’t find evidence of this 4000 acres on 



those pages.  His self‐reported worth in the Census is too small for an owner of that 
much land. 
 
There’s no doubt that there was a wealthy William H. Hall but was he the owner of 
the subject property?  Or was the younger William Henry Hall the owner of the 
property in the 1870s?   
 
M. D. Kell page 14 
 
The consultant wrote that M.D. Kell may have been related to Thomas Kell. Had the 
consultant used Pen Pictures .. and freely available online census records the 
relationships would have been clear. 
 
M. D. Kell is Martin D. Kell the son of Thomas Kell.  Martin Kell’s biography appears 
in Pen Picture from the Garden of the World.  Martin’s mother was a Margaret 
Murphy, and his grand‐father was Martin Murphy Senior, the famous patriarch of 
California’s famous Murphy family. 
 
Thomas Kell, Martin’s father, died in 1878 after a long period of invalidism.  His 
mother Margaret Murphy Kell died in 1881.  Martin’s younger brother Thomas B. 
became owner of the old homestead and the property is clearly labeled “T.B Kell” in 
the Brainard Atlas of 1886. 
 
Martin D. Kell was prominent of civic affairs, serving from 1875 to 1878 as Deputy 
Roadmaster.  He served as a county supervisor starting in 1878 and was 
undersheriff for 4 years.   He owned 88 acres as of 1888 mostly general farm, but 5 
acres was orchard. 
 
William Lewis Manly page 14 
 
Contrary to the consultant’s claim, WL Manly is in local history books. He is featured 
in Foote’s 1888 Pen Pictures from the Garden of the World,  but more is available 
from local searchable free online historic newspapers. Certainly, there is no need to 
depend on the crowd‐sourced Wikipedia that can be changed on a whim by anyone. 
 
Although there are variations of the spelling of his name in sources such as 
Wikipedia—he signed his name as “Manly” in the photo in Pen Pictures and both his 
tombstone and his wife’s tombstone in Woodbridge California used “Manly.”   
 
Manly purchased his property in 1849 and kept ownership until the time of his 
death in 1903.  The 1880 Census still has him at the old homestead. At some point 
after 1880, he retired from active farming and moved to the College Park 
neighborhood‐‐‐Stockton Avenue near Elm.   
 



Manly served as a director for the Union Flour Mill which was established in 1887.  
From at least 1891 to 1900, he was a director of the Farmer’s Union, a major 
political force in San Jose. His wife’s passion was the floral fair. 
 
When Manly died in 1903 , his executor AC Manly sold his properties : 205.6 acres 
went to Glenn Lumbard (Glenn Lombard) and 44 acres to Elizabeth [Elisabette] 
Kohrs. 
 



Tyler Beach page 15 
 
Tyler Beach’s biography is also given in Pen Pictures…  The Brainard Atlas of 1886 
shows that he called the subject property “Beach Hill Farm, ”  having acquired the 
land from Milus Gay.  As the consultant mentioned, Beach was the owner of the St 
James Hotel. By the mid‐1880s, it was the pre‐eminent facility, having been 
expanded twice. His advertising explained that guests received fresh milk and meat 
from his property south of town—Beach Hill Farm. At his stock fair, he kept 50 
varieties of poultry and 20 milch cows.  
 
In 1887, his biography appeared in the Pacific Rural press. It included a reference to 
a quicksilver mine on his property that he was not working due to low prices of 
Quicksilver.  This refers to the property on Communication Hill. 
 
Beach also is featured in Oscar Tully Shuck’s 1875 book Sketches of leading and 
representative men of San Francisco.  At that time, Mr. Beach also operated a large 
paint manufacturing company, California Chemical Paint Company. 
 
Beach retired from St. James Hotel in 1899, but his manager died shortly thereafter.  
Beach died in 1904.   
 
Oscar Promis and G. Promis page 15 
 
The consultant did not know the relationship between Oscar and G. Promis. Oscar 
Promis was born in 1854 in San Francisco to Geraud Promis, a French immigrant. 
The family moved to Victoria British Colombia in 1858 where Geraud became a 
grocery retailer.  The family lived there until 1873 acquiring downtown Victoria 
property.  Oscar moved to San Jose when he was 18 and eventually became a real 
estate developer making many trips to Victoria in his lifetime. His name appears on 
many hotel guest lists published in old newspapers. 
 
One of Oscar’s developments, the “Promise Block” in Victoria is on the Canadian 
National Historic Register. It is a downtown retail block. 
 
Oscar Promis and his father operated a crockery and glassware shop in downtown 
San Jose.  Geraud Promis died in November 1896. 
 
In 1911 Oscar Promis was the president of the United States Laundry. By 1922, he 
was part of the ownership team for San Jose Foundry. 
 
A mining bulletin, Volume 22 referred to Oscar’s mine as the “Chapman Mine.” 
 
Scheutzen Park 
 
Scheutzen Park was a recreation facility and shooting ranged acquired by the Turn 
Verein, a German social and political group.  Their first mention of their park that I 



found is July 1896.  They acquired  71.75 acres from H.M. Gay in 1901 according to 
newspaper reports.  More likely, this is when they recorded the deed, since HM Gay 
bought the property from his dad’s estate in 1895.   
 
Although Arbuckle claims the park ran until 1912, this is an error. A newspaper 
article refers to the “Farewell Club” as the last picnic of the year.  Yet, subsequent 
newspaper articles show that the park operated thereafter, including January 1913 
for a shotting contest. The park had pavilions and shooting ranges.  Many shooting 
contests were held at the park. 
 
In 1903, ownership/operation of the park was transferred to Jungblat and Doll 
(Boll?).  They had plans to build a tram to the top of the hill suggesting that they had 
cooperative agreements with the hillside property owner, eg the mine owner. 
 
With the advent of World War I, other San Jose German companies changed their 
names to be less German. Perhaps, the park also did making it hard to track its 
operation in free online databases that only cover up through 1922 due to copyright 
restrictions.  It is not known when it ceased operations. However, a published court 
case from 1932 includes Schuetzen Park as a geographic location of an auto 
accident. 
 
Hillsdale Quicksilver Mines 
 
There’s no doubt that this is a small mine. This mine was operated under many 
many different names and details about its shafts, adits, and furnances are buried in 
many different reports under those different names. 
 
Some of the names I have discovered: 
Shaboya, Chaboya, Hillsdale, San Juan Mine, San Juan Bautista Mine, Bell Mine, 
Harper Mine, Beach Mine, Chapman, New Discovery Quicksilver Company. 
 
A state mining bulletin indicates that it has more than 4000 ft of underground 
works. The reduction plant had two 12 pipe retorts. 
 
From the same report, it was worked to 1874 and idle from 1874 to 1892 when R. H. 
Harper took it over until 1907. It was taken over in 1915 and a little bit of 
production. By 1922, newspaper articles showed it was arrears for unpaid taxes. 
 
R.H. Harper is really Captain Robert Bailey Harper. Sawyer has a biography of 
Captain Robert B. Harper who worked in the mining industry, including the 
Almaden Quicksilver mines.  Sawyer reports that he purchased the “old Chapman 
mine” and operated it for three years.   Harper’s biography as a mining specialist is 
very extensive in the Sawyer book. 
 
So somehow, RB Harper became RH Harper in a mining bulletin obscuring its 
history. 



 
The report does not mention the analysis of the California State Resource Board 
although it does mention other mining reports. 
 
Elizabeth Kohrs 
 
Elizabeth Kohrs is mentioned in different spots of the report and mentioned as an 
unknown.  She is the wife of Frederick Kohrs. She is also known as Elisabette and 
her husband was Frederick Kohrs. She died in 1921 and he died in 1922.  Some 
newspaper articles indicate property sales in and around her.  A mining book has 
her as the owner of the mine in 1921. 
 
Other than that, I didn’t find anything of significance for the family. 
 
Joseph Barba 
 
The consultant wrote that nothing was known about Joseph Barbo.  Perhaps, a 
search for “Joseph Barba” would have been more productive.  He was a well‐known 
rancher with property on Stone Avenue. In 1919, his daughter was the accused 
murderer of a man who gave her unwanted sexual entreaties. Barba is shown on a 
county map dated Dec 1, 1914 with Joseph Barba, Eliz Kohrs, and Warren Cottle. 
 
John Quincy Pearl 
 
John Quincy Pearl was an early pioneer. Pearl arrived in the valley in 1852 buying 
500 acres. He traveled via the Isthmus.  He was part of the Young Men’s Social Club 
organized in 1858.  He was a member of one of the city’s first volunteer fire fighting 
companies and he was a found of the Pioneer Irrigation Ditch Company and active in 
the Santa Clara County Agricultural Society. 
 
At first, he raised cattle, then moved into dairying, by the 1890s it was mostly fruit 
and grain.  At some point, he moved to town with a home on 256 North 4th Street.   
 
Pearl died there in 1913 after a six month lingering illness.  His obit referred to him 
as a respected pioneer.  The California pioneers took charge of his funeral and he is 
buried at Oak Hill.   
 
He was married to Sophie Hanks and had 5 children. Pearl Avenue is named for him. 
 
Information about his farming operations can be found in both the Thompson and 
West Atlas and the Brainard Atlas. 
 
Summary 
 The historic section of the report is inadequate and used flawed sources (OMG! 
Wikipedia!!) . The consultants didn’t use important sources nor did they use free 
high quality online databases.  It is not possible to evaluate the pre‐history portion 



of the report due to the secure databases. A separate consultant should evaluate this 
report for the Native American data. 
 
The mining history and the Scheutzen park history suggest possible concerns to the 
property. 
 
I’d be pleased to share with the consulting company the sources of the free online 
high quality resources that they could use for this and future reports. 
 
          Sincerely, 
 
 
          Jean Dresden 
          1276 Blewett Avenue 
          San Jose, CA   95125 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Santa Clara Valley
Audubon Society 

 
July 18, 2014        via email 
 
John Davidson, Senior Planner 
Department of Planning, Building and Code Enforcement 
City of San Jose 
 
Re: Communications Hill 2 Project, Draft Subsequent Environmental Impact Report (DSEIR) 
 
Dear Mr. Davidson, 
 
The Santa Clara Valley Audubon Society (SCVAS) has reviewed the Draft Subsequent 
Environmental Impact Report (DSEIR) for the Communications Hill 2 Project (Project). The 
proposed project site is currently an island of open space that provides habitat to common and 
rare plants, birds and wildlife. It is adjacent to designated and occupied burrowing owl habitat on 
Dairy Hill.  
 
SCVAS’ mission is to preserve, to enjoy, to restore and to foster public awareness of native birds 
and their ecosystems, mainly in Santa Clara County. As stewards for avian species and their 
environmental resources, we are always concerned with any development that may consume 
wildlife habitat and/or access to surface water. We are also concerned with the diminishing 
opportunities for city dwellers to access nature near their homes. We see the Communications 
Hill 2 Project as one that sprawls into remnant habitat, and should result in a great loss to 
wildlife and to San Jose residents. 
 
Please accept the following comments: 
 
Water Supply AssessmentPursuant to Section 10912 of the California Water Code, a Water 
Supply Assessment (WSA) is required for this Project.  CEQA Guidelines also require that a 
Water Supply Assessment be conducted for projects of this scale, and that projects that do not 
have adequate water supply not be approved.  No Water Supply Assessment has been conducted 
for this project.  Instead, the project appears to be deferring to the City-wide Water Supply 
Master. This deferral is impermissible and leaves the EIR without an adequate water supply 
analysis.  It also results in a project that apparently has an inadequate water supply and, 
therefore, cannot be approved without conflicting with state law. These decisions require an EIR 
to evaluate potential sources of new water if supplies are found to be inadequate.  This EIR fails 
to do so.  A WSA must be prepared for the project and evaluated in the EIR.  If supplies are 
found to be inadequate, then the EIR must discuss “possible replacement sources or alternatives 
and the environmental consequences of those contingencies.” (Vineyard, p. 432).  Vineyard (p. 
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431) goes on to say, “An EIR may not ignore or assume a solution to the problem of supplying 
water to a proposed project.”   
 
Sections 1.2-1.3 and section 2 - Project Location and Project Description 
Please include the Dairy Hill Open Space and Dairy Hill Burrowing Owl Habitat mitigation 
areas in Project description and project maps. Please refer to the November 14, 2013 Memo by 
San Jose City Attorney Richard Doyle to the City of San Jose Rules and Open Government 
Committee regarding “City Property Adjacent to Oak Hill Cemetery and Summerhill Residential 
Development” (pages 4-7 in http://www.sanjoseca.gov/DocumentCenter/View/23974). 
 
Section 2.2.4. Parks Trails Open Space and Landscaping 
 The SEIR proposes “The precise location, size, and shape of parks and trail alignments are 
subject to modification and variation during the development review process.” – Since the 
location, size, and shape of parks and trail alignments can have significant impacts on Biological 
Resources, the SEIR should disclose precise information for public review.  
 
Section 2.5 – General Plan Amendment  
Please provide the exact acreages for each landuse in the Envision 2040 General Plan and in the 
proposed Project amendment land use designations. Please provide visual depictions of 
deviations of the proposed development from the existing General Plan. 
 
Looking at the maps provided in section 2.5 – it seems that the Project would have a larger 
footprint of development that what is allowed by the existing General Plan, and that open space 
will diminish. We are opposed to this change, as we consider natural open space in central San 
Jose to be vital to migrating birds, wildlife, and residents of the city. The City should require the 
development to remain within the existing general Plan designation boundaries as illustrated in 
the Environ 2040 General Plan landuse designation maps. 
 
The General Plan Amendment requested by the Project increases sprawl into the undeveloped 
open space lungs of the City of San Jose, and stands against policies that focus residential growth 
along transportation corridors. It goes against a stated objective of the project, “Integrate 
existing land uses with new land uses, ensuring the viability and compatibility of both”. 
Increasing the development footprint while decreasing the footprint of existing land use (natural 
open space which supports native plants and wildlife) eliminates the possibility of accomplishing 
this objective.  
 
Section 2.7 – Lead and responsible agencies 
Table 2.6-1 CEQA Responsible and Trustee Agencies  

• Under the Surface Mining and Reclamation Act of 1975 (SMARA) Section 2774 (c), 
local lead agencies are required to submit reclamation plans and plan amendments to the 
Director of the Department of Conservation (i.e., OMR) for review prior to approving 
such documents.  
Please include the Department of Conservation in the list of Responsible agencies, and 
provide a Reclamation Plan for public review.  
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• The project proposes to fill a stream and requires a Section 1602 streambed alteration 

agreement from the CDFW for impacts to natural watercourses supporting a defined bed 
and bank (i.e., the intermittent drainage channel, which totals approximately 0.04 acres 
and 612 linear feet).  Thus, the California Department of Fish and Wildlife should be 
recognized as a responsible agency 

 
 
Section 4.7.1.2 - Habitat Types / Aquatic and loss of aquatic habitat 
The SEIR describes: “Aquatic habitats were identified within the site in the form of a manmade 
quarry pond, four freshwater seeps, a defined natural drainage channel between one of the seeps 
and the quarry pond, seasonal manmade drainage ditches, and two detention basins constructed 
as part of the Tuscany Hills development.“ 
“Freshwater seeps” should be recognized as springs, and a “natural drainage channel” should be 
defined as a creek and indeed host riparian vegetation and wetland species. As stated in the 
SEIR, “Aquatic sources on the site provide drinking water for resident and migratory wildlife 
through most or all of the year and often support invertebrate populations upon which wildlife 
may forage.  They provide breeding habitat for the Pacific treefrog and western toad, which 
were observed in these areas. “ We believe that these freshwater features are critical to the 
survival of native plant and animal species onsite and of migratory birds, especially in drought 
years.  
 
Indeed, Impact BIO-2:  The project would result in the loss of 2.4 acres of aquatic habitat, 
including wetlands” is considered a Significant Impact.  
 
The SEIR recognizes that “intermittent stream channel on the site may be considered a 
“Category 2” stream under Condition 11 of the Habitat Plan”. Furthermore, it recognizes that a 
streambed alteration agreement from the CDFW for impacts to natural watercourses supporting a 
defined bed and bank will be required. Obviously, this is a creek (and it has a developed riparian 
vegetation).  
 
General Plan Policy ER-2.2 states, “Ensure that a 100-foot setback from riparian habitat is the 
standard to be achieved in all but a limited number of instances, only where no significant 
environmental impacts would occur.” 
 
Elimination of springs (seeps), wetland and the stream / creek (“natural drainage channel 
between one of the seeps and the quarry pond”) would impose a significant impact to local and 
migratory wildlife. Please avoid filling these natural water features. Furthermore, please 
implement the 100-ft setback from the spring and the creek as indicated in the General Plan 
Policy ER-2.2. 
 
Please consider that compliance with the Habitat Conservation Plan (HCP) cannot fully mitigate 
for loss of wetlands and surface freshwater features, which are regulated under the Porter-
Cologne Water Quality Control Act administered by the Regional Water Quality Control Board. 
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A Clean Water Act section 404 permit is required. Thus, Compliance with HCP provisions 
would NOT reduce impacts to wetlands to a less than significant level. 
 
We maintain that if “both avoidance and minimization of impacts to these features likely is not 
feasible “ hold true, then the project must change to allow protection of freshwater features on 
the project site by avoiding the fill of these features, and by implementing setbacks to any 
development. 
 
Burrowing Owls  (CA Species of Special Concern) 
The SEIR states, “Historic sightings of overwintering burrowing owls or their evidence (i.e., 
white wash and pellets) have been   observed a total of four times on or immediately adjacent to 
the site since 1992.  All four sightings were of breeding owls utilizing the site as overwintering 
habitat or as a stopover for transient individuals on their way to another location.  While the site 
has never been utilized for breeding in the past, suitable foraging habitat is present for owls 
moving through the area.” 
 
Burrowing owl activity in the vicinity of the project site at Dairy Hill (at the terminus of 
Communication Hill Blvd.) was identified in late spring of 2012 and reported by SCVAS to the 
Habitat Agency. We consider the presence of owls during the nesting season to be nesting 
activity. Part of Dairy Hill is also designated Burrowing Owl Mitigation land. In winter, spring 
and summer 2014 SCVAS conducted and found one solitary owl in January, and additional signs 
of burrowing owls in spring and summer (owl pellets, whitewash, and warning calls). 
 
The Burrowing Owl Conservation Strategy of the Habitat Conservation Plan is the best available 
science for the biology of the burrowing owls in our region and it offers the only meaningful 
mitigation measures. It identifies all lands within 0.5 miles of a nesting site as essential foraging 
habitat. Since Dairy Hill is a functioning and occupied burrowing owl habitat, project lands 
within 0.5 miles from this designated habitat must pay all burrowing owl impact fees. 
 

----------- 
 

Thank you for the opportunity to comment on the proposed project. Please keep SCVAS on the 
notification list for the proposed project site and any updates or public meetings related to this 
project.  

 
 
Sincerely, 

 
 
Shani Kleinhaus, PhD. 
Environmental Advocate 
shani@scvas.org 
 









From: Davidson, John
To: Jodi Starbird
Cc: Michael Lisenbee
Subject: FW: Communications Hill EIR
Date: Monday, July 21, 2014 2:50:48 PM

Hi Josi:

Here's the comment letter from Dave Fadness-thanks!

John Davidson
408-535-7895

From: Boyd, Darryl
Sent: Monday, July 21, 2014 12:59 PM
To: Davidson, John
Cc: Mack, Karen
Subject: FW: Communications Hill EIR
 
fyi

Darryl Boyd, Contract Planner, City of San Jose
Mon/Wed/Thurs. VM: Planning, B & CE, (408) 535-7843
Tues. VM: Parks, Recreation & Neighborhood Services, (408) 793-5577

From: drfadness7@gmail.com <drfadness7@gmail.com> on behalf of Dave Fadness
 <drfadness@sbcglobal.net>
Sent: Friday, July 18, 2014 12:02 AM
To: Boyd, Darryl
Subject: Communications Hill EIR
 
Mr. Boyd and Planning Staff:

As a member of the original Communications Hill Task Force and long time advocate for
 transportation improvements in surrounding communities, I offer the following remarks on
 subject EIR. 

In recent months, I have met several times with CSJ's, Public Works, DOT, KBHOME, and the
 landowner. These meetings focused on proposed transportation mitigations at Highway
 87/Curtner and Highway 87/Capitol. 

Peak traffic conditions at northbound Highway 87 and Capitol/Narvaez have been LOS F and
 worse since the 80s. Although large scale development has occurred nearby, no mitigation
 has been required for this northbound approach. Concerned residents of VEP and other

mailto:John.Davidson@sanjoseca.gov
mailto:jstarbird@davidjpowers.com
mailto:mlisenbee@davidjpowers.com


 community associations south of Capitol Expressway were able to add this northbound
 freeway approach to VTA's project list; however, no funding has been identified into the
 foreseeable future.

An enormous relief to me is that KBHOME and the property owner have included mitigation
 for that notorious freeway approach in their Comm  Hill buildout proposal. They are doing so
 despite any demonstrated need for mitigation owing to their project. Moreover, they have
 advocated and I now understand that the city agrees that this mitigation should occur as a
 priority in their project improvement schedule.

I applaud their recognition and generous willingness to solve a long standing community need.

Success in completing buildout of the proposed Comm Hill plan is, I believe assured by the
 thoughtful features and amenities on site as well as the developer team's transportation
 improvements overall. I have followed the developer's plans as they have evolved over the
 past several years. It is clear to me that the project now proposed meets the city's
 expectations, maintains the quality of life in surrounding neighborhoods, and fulfills the vision
 of the community hills- task force.

I encourage adoption of subject EIR, including all traffic mitigation therein.

Thank you,

David R Fadness
445 Stratford Park Court
San Jose, CA  95136
408) 578-6428

-- 
Dave Fadness
(408) 578-6428
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an  Jose  Water  Company  (SJWC)  is  one  of  the  largest  privately 
owned water  systems  in  the United States, providing high‐quality 
water and exceptional customer service to residents of Santa Clara 

County  (currently  about  one  million)  in  Northern  California  since 
established in 1866.   
 
 
Purpose   
 
This Water  Supply Assessment  (WSA) will describe  the  relationship between existing  and  future 
water supplies in SJWC’s service area, and presents SJWC’s ability to provide a diverse water supply 
to match planned water demands under both normal and dry years.  This document is designed to 
promote collaborative planning between SJWC, Santa Clara Valley Water District (SCVWD), and the 
City of  San  Jose Task  Force  (Task  Force),  and  in  turn,  assist  the  San  Jose City Council  in making 
decisions related to their Envision 2040 General Plan Update.   
 
A General Plan outlines proposed growth and development throughout a city.  The existing City of 
San Jose General Plan was adopted in 1994 and guides daily decision‐making for land use and City 
services.   Although the current Plan provides a framework for development, after fifteen years of 
residential and business growth, the City is reevaluating their General Plan.   
 
This WSA  is written  in  response  to  California  Senate  Bill  610;  legislation which  requires water 
retailers  to  demonstrate  whether  their  water  supplies  are  sufficient  for  certain  proposed 
subdivisions and large development projects subject to the California Environmental Quality Act.   
 
 
Background 
 

San  Jose  is  located  at  the  southern  end  of  the  San 
Francisco Bay Area.   Once a small farming city, San Jose 
has  grown  to  become  the  tenth  largest  city  in  the 
country.   The  region  is commonly  referred  to as Silicon 
Valley.   
 
On June 16, 2009 the San Jose City Council accepted four 
land use scenarios presented by  the Task Force.   These 
scenarios,  labeled  1‐C,  2‐E,  3‐K,  and  4‐J  represent 
varying  residential  and  business  growth  projections.  
Each scenario anticipates a different amount of growth 

over the next 25 years in San Jose; with the majority of projected residential and business growth 
located along existing and proposed  rail  corridors.   More  recently,  land‐use  scenarios 5‐H and 6 
were  presented  to  the  City  Council  by  the  Task  Force.    Scenario  SJ  2020  refers  to  projected 

S
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population  and  business  growth  in  San  Jose  based  on  the  existing General  Plan.    This  scenario 
should  be  viewed  as  a  baseline  for  growth,  since  the  General  Plan was  adopted  in  1994.  The 
following table is a summary of Task Force scenarios. 
 

Table 1:  Projected Growth per Scenario by 2035 

Scenario     Projected Growth by Type (In San Jose) 

Scenario 1‐C  ‐  262,500 Population Added; 346,550 New Jobs 

Scenario 2‐E  ‐  402,000 Population Added; 360,550 New Jobs 

Scenario 3‐K  ‐  471,100 Population Added; 339,530 New Jobs 

Scenario 4‐J  ‐  262,700 Population Added; 526,050 New Jobs 

Scenario 5‐H  ‐  402,000 Population Added; 431,550 New Jobs 

Scenario 6  ‐  355,630 Population Added; 470,000 New Jobs 

SJ 2020  ‐  243,320 Population Added; 255,550 New Jobs 

 
In April, 2010 the San Jose City Council accepted the Task Force and City staff’s recommendation to 
study  land‐use scenario 6  in their Environmental  Impact Report  (EIR), thus making scenario 6 the 
“preferred”  scenario.   All other  scenarios will be presented  in  the  city EIR as alternatives  to  the 
preferred  recommendation.    This WSA  will  address  all  Task  Force  proposed  growth  scenarios.  
Depending upon which scenario  is ultimately adopted,  the City anticipates between 262,500 and 
471,100  more  people  in  San  Jose  over  the  next  25  years.    In  terms  of  job  growth,  the  City 
anticipates a minimum of approximately 340,000 new  jobs and a maximum of over 526,000 new 
jobs.   
 
 

Service Area & Climate 
 
SJWC’s service area spans 139 square miles, including most of the City of San Jose and Cupertino, 
the  entire  cities  of  Campbell,  Monte  Sereno,  Saratoga,  the  Town  of  Los  Gatos,  and  parts  of 
unincorporated Santa Clara County.     
 
The San Jose area experiences a low‐humidity climate with an average of 15 inches of rain annually.  

Daily average temperatures range between the high 60’s to mid 80’s  (F)  in spring, summer, and 

fall, and between the high 50’s to low 60’s (F) in the winter.  Most of the precipitation in San Jose 
occurs  between  November  and March  with  January  and  February  typically  being  the  wettest 
months.  Further climate data is listed in the following table. 
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Table 2:  Climate Data             

   Jan  Feb  Mar  Apr  May  Jun 

Average High Temperature (F)  59 63 67 72 77  82

Average Low Temperature (F)  42 45 46 48 52  55

Average Precipitation (in)  3.03 2.84 2.69 1.02 0.44  0.10

Evapotranspiration (in)  1.35 1.87 3.45 5.03 5.93  6.71

 

   Jul  Aug  Sept  Oct  Nov    Dec  Annual 

Average High Temperature (F)  84 84 82 76 65  59 72.5

Average Low Temperature (F)  58 58 57 52 46  41 50.0

Average Precipitation (in)  0.06 0.07 0.23 0.87 1.73  2.00 15.08

Evapotranspiration (in)  7.11 6.29 4.84 3.61 1.80  1.36 49.35
 
 

Population Projections 
 
Past  and  projected  populations  within  SJWC’s  service  area  are  shown  in  the  following  table.  
Population  projections  for  areas  outside  of  San  Jose  are  based  on  SJWC’s  2005  Urban Water 
Management  Plan  (UWMP), which  used  growth  rates  identified  by  the Association  of  Bay Area 
Governments (ABAG) in their 2005 population forecast.  For purposes of this report, Scenarios 1‐C, 
2‐E, 3‐K, 4‐J, 5‐H, 6 and SJ 2020 are assumed to follow a constant annual population growth rate 
between 2005 and 2035.     
   
Table 3:  Past and Projected SJWC Service Area Population 

   2005  2010  2015  2020  2025  2030  2035(2) 

Population Projection (excluding San Jose)(1)  153,510  161,185  171,974  183,924  196,753  208,265  220,878 

2005 Population of San Jose (within SJWC 
Service Area) 

781,790  ‐  ‐  ‐  ‐  ‐  ‐ 

San Jose – Scenario 1‐C Population Projection
(SJWC Service Area) 

‐  815,657  850,990  887,854  926,315  966,443  1,008,307 

San Jose – Scenario 2‐E Population Projection
(SJWC Service Area) 

‐  831,159  883,645  939,445  998,770  1,061,840  1,128,894 

San Jose – Scenario 3‐K Population Projection
(SJWC Service Area) 

‐  837,913  898,064  962,534  1,031,631  1,105,689  1,185,063 

San Jose – Scenario 4‐J Population Projection
(SJWC Service Area) 

‐  815,638  850,951  887,794  926,231  966,332  1,008,171 

San Jose – Scenario 5‐H Population Projection
(SJWC Service Area) 

‐  831,159  883,645  939,445  998,770  1,061,840  1,128,894 

San Jose – Scenario 6 Population Projection
(SJWC Service Area) 

‐  821,118  862,425  905,809  951,376  999,235  1,049,502 

San Jose – SJ 2020 Population Projection 
(SJWC Service Area) 

‐  809,015  837,187  866,341  896,510  927,730  960,036 

SJWC’s 2005 UWMP Population Projection  935,300  995,900  1,062,500  1,137,600  1,202,100  1,273,200  ‐ 

(1) ABAG’s 2005 Projections do not assign population growth rates beyond 2030 
(2) Estimated for 2035 
(3) The total projected SJWC service area population is the sum of the Scenario increase plus the “excluding San Jose” 

amount in the first row 
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Scenarios  1‐C,  2‐E,  4‐J,  5‐H  and  6 will  result  in  fewer  people within  SJWC’s  service  area  than 
estimated in SJWC’s 2005 UWMP, whereas Scenario 3‐K anticipates growth which exceeds previous 
population estimates.   By 2030, Scenario 3‐K anticipates approximately 40,750 more people than 
the projected population in SJWC’s 2005 UWMP.   
 
 
Job Growth Projections 
 
In 2005, per SJWC’s UWMP, there were approximately 52,530 acre‐feet of non‐residential demand.  
More  than 75 percent of all  SJWC  service  connections are within  the City of  San  Jose, however 
SJWC  data  reports  do  not  separate  total  demand  between  businesses  within  San  Jose  and 
businesses outside of San  Jose.   Additionally,  the vast majority of SJWC’s  industrial  connections, 
which  typically  use  more  water  than  all  other  types  of  connections,  are  within  CSJ  limits.  
Therefore,  this WSA  conservatively  assumes  85 percent of  all  SJWC  2005 business demand was 
generated by San Jose businesses.  The following table estimates business demand for each of the 
three largest water suppliers in San Jose.   
 

 Table 4:  Business Demand in San Jose 

Name     2005 Business Demand 

San Jose Water 
Company(1) 

‐  44,651 acre‐feet 

San Jose Municipal 
Water(2) 

‐  4,824 acre‐feet 

Great Oaks Water 
Company(3) 

‐  2,500 acre‐feet 

Total  ‐  51,975 acre‐feet 

(1) Assumes 85% of all SJWC business usage is within San Jose 
(2) Based on CSJ Municipal Water 2005 UWMP 
(3) Estimated (Great Oaks Water Co. combines domestic  

and business demand in their 2005 UWMP)  

 
According to the City of San Jose Berryessa General Plan Amendment, San Jose had approximately 
363,380 jobs in 2005.  Therefore, by comparing the ratio of SJWC business demand to all City of San 
Jose business demand and multiplying that percentage by the total number of San Jose jobs, SJWC 
supplied water to approximately 312,175 jobs within San Jose in 2005.  SJWC’s past and projected 
job growth within San Jose  is shown  in the following table.   Similar to the population projections, 
Scenarios 1‐C, 2‐E, 3‐K, 4‐J, 5‐H, 6 and SJ 2020 are assumed to follow a constant annual job growth 
rate between 2005 and 2035.     
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Table 5:  SJWC’s Past and Projected Jobs in San Jose 

   2005  2010  2015  2020  2025  2030  2035* 

2005 San Jose Jobs  312,175  ‐  ‐  ‐  ‐  ‐  ‐ 

Scenario 1‐C   ‐  336,137  361,938  389,719  419,633  451,843  486,525 

Scenario 2‐E  ‐  337,498  364,875  394,472  426,471  461,065  498,465 

Scenario 3‐K  ‐  335,749  361,103  388,371  417,699  449,241  483,165 

Scenario 4‐J  ‐  351,378  395,503  445,170  501,074  563,999  634,825 

Scenario 5‐H  ‐  342,646  376,091  412,800  453,093  497,318  545,860 

Scenario 6  ‐  344,791  380,816  420,604  464,550  513,087  566,695 

SJ 2020  ‐  328,430  345,531  363,522  382,450  402,364  423,315 

 
Scenarios 1‐C, 2‐E, and 3‐K anticipate an annual growth rate of approximately 1.5 percent within 
SJWC’s service area.  Scenarios 5‐H and 6 anticipate annual job growth rates of approximately 1.9 
percent and 2.0 percent respectively.   Alternatively, scenario 4‐J anticipates an annual job growth 
rate of nearly 2.4 percent.   This  scenario doubles  the 2005 number of  jobs which SJWC supplies 
water to in San Jose.   
 
 
Past and Future Water Use 
 
SJWC  typically  calculates  anticipated  demand,  used  to  determine  sizing  for  service  connections, 
based  upon  fixture  counts.    This  practice  is  consistent with American Water Works Association 
standards.   However, because the 2040 CSJ Envision General Plan  is  intended to be used as  land‐
use guide for City officials, exact service counts with corresponding fixture units is not possible.  To 
determine  existing  usage  SJWC  compared  estimated  2005  population  and  job  figures  to  their 
corresponding actual demand values. 
 

Table 6:  SJWC’s Estimated Demand Per Person in San Jose* 
Type  2005 Quantity  2005 Demand (Acre‐ft/yr)  Daily Demand 

Population  935,300  81,613  78 Gallons Per Person 

Business Jobs  312,175  44,651  128 Gallons Per Job 
    *Population figures and demand assumptions are based on SJWC’s entire service area.  Business 
      jobs and business demand assumptions are for San Jose only.   

 
The  majority  of  connections  to  SJWC’s  distribution  system  are  either  residential  or  business.  
However,  SJWC  also  provides  water  to  private  fire  services,  fire  hydrants  and  agricultural 
connections.  Existing residential demand was calculated to be 78 gallons per person per day (one 
acre‐foot of water  is about 325,850 gallons).    In San Jose, business demand was found to be 128 
gallons per employee per day.   Future development  in San  Jose will  likely  incorporate  low water 
usage  fixtures  and  landscaping  for water  conservation.    City  regulated  aggressive  conservation 
would translate into water usage savings beyond the anticipated demand predicted in this WSA.   
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Table 7:  Projected SJWC Water Demands of Envision 2040 General Plan  

Demand Scenario 
Residential Demand 

(Acre‐ft) 
Business Demand 

(Acre‐ft) 
Total     

(Acre‐ft) 

Scenario 1‐C  88,097  69,757  157,854 

Scenario 2‐E  98,633  71,469  170,102 

Scenario 3‐K  103,540  69,275  172,816 

Scenario 4‐J  88,085  91,020  179,105 

Scenario 5‐H  98,633  78,265  176,897 

Scenario 6  91,696  81,252  172,948 

SJ 2020  83,880  60,694  144,574 

 
SJWC  total  demand  is  not  limited  to  the  above  estimated 
customer use.   Between six and seven percent of  the water 
produced  (pumped,  treated,  or  purchased)  is  unaccounted 
for,  and  as  a  result,  is  not  billed.    Unaccounted  for water 
includes  authorized  unmetered  uses  such  as  fire  fighting, 
main flushing and public use.  The remaining unaccounted for 
water  is attributed to meter reading discrepancies, reservoir 
cleaning,  malfunctioning  valves,  leakage  and  theft.    The 
following table shows the projected amount of total system 
demand in 2035, including other cities served by SJWC. 
 
Table 8:  SJWC Projected Potable Water Demand in 2035 (Entire System) 

Demand Scenario 
Residential Demand 

(Acre‐ft) 
Business Demand 

(Acre‐ft) 
*Unaccounted 
Water (Acre‐ft) 

Potable Water 
Demand (Acre‐ft) 

Scenario 1‐C  107,396  82,038  13,260  202,693 

Scenario 2‐E  117,931  84,051  14,139  216,121 

Scenario 3‐K  122,839  81,471  14,302  218,612 

Scenario 4‐J  107,383  107,044  15,010  229,437 

Scenario 5‐H  117,931  92,043  14,698  224,672 

Scenario 6  110,995  95,556  14,459  221,009 

SJ 2020  103,178  71,379  12,219  186,776 
         *This report estimates unaccounted for water comprises 7% of total system demand 

 
SJWC  is an active participant and retailer for the South Bay Water Recycling (SBWR) Program and 
currently  has  seventy  active  recycled water  customers  that  used  approximately  1,300 AF/yr  for 
landscape irrigation in 2009.  SJWC has estimated that recycled water usage will increase by three 
percent  annually.    SBWR,  operated  by  the  cities  of  San  Jose,  Santa  Clara,  and  Milpitas,  sells 
drought‐proof recycled water from the San Jose/Santa Clara Water Pollution Control Plant for use 

in landscaping, agriculture, cooling towers, and industrial processes.  Recycling 
water  improves  the environment and stretches water supply.   The  following 
table shows SJWC’s past and projected demand of potable and recycled water 
for  scenario  4‐J, which  has  the  largest  overall water  demand.    Rather  than 
showing  data  for  Scenarios  1‐C,  2‐E,  3‐K,  4‐J,  5‐H  and  6  this  scenario was 
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selected  because,  as  shown  in  Table  8,  it  requires  the maximum  SJWC water  demand  of  all  six 
scenarios.   
 

Table 9:  SJWC Projected Total Water Demand in 2035 (Entire System) 

 Scenario 4‐J  2005  2010  2015  2020  2025  2030  2035 

Potable Water Demand  143,394 154,717 166,988 180,511 195,390  211,568  229,437

Recycled Water Demand*  1,451  1,682  1,950  2,261  2,621  3,038  3,522 

Total Demand  144,845 156,399 168,938 182,771 198,011  214,606  232,959

*If recycled water demands increase due to expansion of the recycled water system, then there should be a 
corresponding decrease in potable water usage 

 
 
Water Rights, Contracts and Entitlements 

SJWC has “pre‐1914 surface water  rights”  to  raw water  in 
Los  Gatos  Creek  and  local  watersheds  in  the  Santa  Cruz 
Mountains.  Prior to 1872, appropriative water rights could 
be acquired by  simply  taking and beneficially using water.  
In 1914, the Water Code was adopted and it grandfathered 
in all existing water entitlements to  license holders.   SJWC 
filed for a  license  in 1947 and was granted  license number 
10933 in 1976 by the State Water Resources Control Board 
to  draw  6240  AF/yr  from  Los  Gatos  Creek.    SJWC  has 
upgraded  the  collection and  treatment  system  that draws 
water  from  this watershed  to  increase  the  capacity of  this entitlement  to approximately 11,200 
AF/yr for an average rain year. 

In 1981,  SJWC entered  into  a 70‐year master  contract with  SCVWD  for  the purchase of  treated 
water.  The contract provides for rolling three‐year purchase schedules establishing fixed quantities 
of water to be purchased during each period.   The maximum peak day rate  for delivery of water 
from SCVWD under the 2004 ‐ 2005 schedule is 108 MGD.  The water is treated at one of the three 
SCVWD‐operated  treatment plants  (Rinconada, Penitencia and Santa Teresa).   SJWC and SCVWD 
currently have a  three year  treated water contract  (Appendix A), with minimum contract  supply 
ranging from 67,516 AF/yr in fiscal year 2008‐2009 to 70,440 AF/yr in fiscal year 2010‐2011.   

SJWC  asks  for  and  receives  underground  water  rights  in  conjunction  with  new  developments.  
SJWC  has  the  right  to  withdraw  groundwater  from  aquifers  below  said  property  when  in 
compliance with SCVWD and California Department of Public Health permitting requirements.    In 
Santa Clara County, this right is subject to a groundwater extraction fee levied by SCVWD based on 
the  amount  of  groundwater  pumped  into  SJWC’s  distribution  system.    SJWC  generally  uses  the 
most economical source of water, which is largely determined by SCVWD’s groundwater extraction 
fee rates and contracted water rates. 
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Sources of Potable Water 
 
SJWC  has  three  sources  of  potable  water  supply:  
groundwater, imported treated surface water and local 
surface  water.    A map  of  where  each  source  is  the 
predominant source is shown to the right.  On average, 
groundwater  comprises  just over one  third of  SJWC’s 
water  supply.    Ninety‐one  active,  five  standby  and 
sixteen  inactive  wells  pump  water  from  the  major 
water‐bearing  aquifers  of  the  Santa  Clara  Valley 
subbasin.    These  aquifers  are  recharged  naturally  by 
rainfall and streams, and artificially mainly by recharge 
ponds operated by SCVWD.   
 
SJWC  is under contract with SCVWD  for  the purchase 
of  just over  fifty percent of  the needed water supply.  
This  water  originates  from  several  sources  including 
local reservoirs, but primarily from the State Water Project and the federally funded Central Valley 
Project.  Water is piped into SJWC’s system at various turnouts after it is treated at one of the three 
SCVWD water  treatment  plants  (Rinconada  to  the west  side  pipeline  and  Penitencia  and  Santa 
Teresa to the east side pipeline). 
 
SJWC’s  final  source  of  supply  is  from  surface water  in  the  local watersheds  of  the  Santa  Cruz 
Mountains.    It provides approximately  five  to  ten percent of  the water supply depending on  the 
amount of annual rainfall.  A series of dams and intakes collect water released from SJWC’s lakes.  
The  water  is  then  sent  to  SJWC’s Montevina  Filter  Plant  for  treatment  prior  to  entering  the 
distribution system.  SJWC’s Saratoga Treatment Plant draws water from a local stream.   
 

SJWC Sources of Water (5‐Year Average 2004‐2008) 

SCVWD 
Treated 

Water, 55%

SJWC Surface 
Water, 8%

SJWC 
Groundwater, 

37%
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The following table shows the amount of water supplied to SJWC’s distribution system from each 
source in 2005 as well as projections until 2035 for Task Force Scenario 4‐J.  The amount of surface 
and groundwater  for 2010 and  forward  is based on a  five year annual average percentage.   The 
groundwater  and  SCVWD  Treated Water  projections  include  SJWC’s  plan  to  acquire  additional 
water  needed  for  development  projects  by  increasing  well  production  within  the  distribution 
system  and  by  purchasing  additional  treated water  from  SCVWD  and  recycled water  from  the 
South Bay Water Recycling Program.  The overall long‐term strategy for groundwater as discussed 
in  the  2003  SCVWD  Integrated Water Resource Planning  Study  (IWRP) Draft  is  to maximize  the 
amount of water available in the groundwater basins to protect against drought and emergencies.  
SCVWD seeks to maximize the use of treated local and import water when available.   
 

Table 10:  Past and Planned Potable Water Supply – With Conservation (AF/yr) 

 Scenario 4‐J  2005  2010  2015  2020  2025  2030  2035 

SCVWD Treated Water  86,400  85,378  93,109  101,628 111,002  121,194  132,451

Groundwater   41,839  57,245  61,786  66,789  72,294  78,280  84,892 

Local Surface Water  15,155  12,094  12,094  12,094  12,094  12,094  12,094 

Total w/out Conservation  143,394 154,717 166,988 180,511 195,390  211,568  229,437

Conservation(1)  0  ‐4,868  ‐11,012  ‐18,449  ‐27,292  ‐37,492  ‐49,453 

Total with Conservation  143,394 149,849 155,976 162,062 168,098  174,076  179,984

2005 UWMP Total(2)  152,942 158,783 165,278 172,795 178,577  183,958  ‐ 

(1) Conservation rate matches 2005 UWMP, but initial conservation quantities have been adjusted since 2005.  
(2) 2005 UWMP total potable water demand with conservation in entire system. 

 
SJWC’s 2005 UWMP assumed an overall increase in conservation 
of three percent every five years throughout the existing service 
area beginning  in year 2005.    It  is estimated that overall system 
water usage growth will be at a rate much lower than population 
growth.   Conservation  lowers  groundwater  and  SCVWD  treated 
water  needs.    The  growth  in  conservation  is  anticipated  as  a 
result of an increase in the use of ultra‐low‐flush toilets, low‐flow 
showerheads,  low water demand washers and dryers,  individual 
conservation, and reductions in landscaping due to development 
trends.   Conservation  is assumed  to be  spread among  the  residential and business  categories  in 
proportion  to  their  anticipated  usage.    Future  groundwater  quantities  in  the  Santa  Clara Valley 
subbasin were assumed to follow SJWC’s five‐year groundwater trend and comprise 37 percent of 
total system demand.  
 
Over  the  four  years  since  SJWC’s  2005  UWMP  was  approved,  the  annual  average  daily  flow 
throughout  SJWC’s  system has decreased.    It  is believed  that  a portion of  this decrease  can be 
attributed  to efforts by both SJWC and SCVWD  to change water‐use behavior  in response  to  the 
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drought over the past few years.  In addition, this decrease in usage may be partially attributed to 
the  economic  downturn  and  a  shift  in  San  Jose  away  from  single  family  houses  towards 
condominium,  townhome  and multi‐family  residential  development which  use  less  landscaping.  
This WSA  anticipates  the  same  growth  rate  for  average  daily  flow,  as  reported  in  SJWC’s  2005 
UWMP.  However, due to observed usage and demand trends, the 2010 annual average daily flow 
has been lowered by nearly eight MGD. 
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Groundwater Analysis  
 
SJWC draws water  from  the Santa Clara Valley  subbasin  (basin)  in  the north part of Santa Clara 
County.   The basin extends  from near Coyote Narrows at Metcalf Road  to  the County’s northern 
boundary.  It  is bounded on the west by the Santa Cruz Mountains and on the east by the Diablo 
Range; these two ranges converge at the Coyote Narrows to form the southern limit of the basin. 
The basin is 22 miles long and 15 miles wide, with a surface area of 225 square miles.   
 
According  to  SCVWD,  115,358  acre‐feet  of  groundwater was  extracted  from  the  basin  in  2001.  
SCVWD estimates that 26,000 acre‐feet were naturally recharged to the basin and 90,700 acre‐feet 
were artificially recharged to the basin, mainly through recharge ponds.  The following chart shows 
the water balance of the basin in 2001.  
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Santa Clara Valley Groundwater Basin Water Balance (2001) 
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The groundwater elevation  in the basin has been steadily on the rise for the past 40 years under 
the management  of  the  SCVWD.    The  following  chart  shows  groundwater  elevation  since  1915 
using  the well surface elevation as the datum.   SCVWD has set up a successful artificial recharge 
system  employing  local  reservoirs,  percolation  ponds,  and  an  injection well  to  supplement  the 
natural recharge of the basin to prevent overdraft.  The groundwater basin level is currently high at 
most SJWC well fields and historically better prepared for the effects of a multi‐year drought.   
 

 Groundwater Elevation in San Jose Index Well 
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Groundwater Elevations in San Jose Index Well 
SCVWD has advised SJWC against significantly increasing groundwater use in the future.  SJWC has 
discussed  the  projected  increases  in  supply  from  groundwater  and  district  treated  water with 
SCVWD.  The SCVWD’s 2005 UWMP states operational storage capacity of the basin is estimated to 
be 350,000 acre‐feet.  SCVWD’s 2003 IWRP states “although supplies are adequate to meet needs 
in wet and average years, the expected dry‐year shortages will grow over time from approximately 
50,000 AF/yr  in 2010  to 75,000 AF/yr  in 2040.”   Based on  this, SCVWD has advised groundwater 
users  that  exceeding  a maximum  of  200,000  acre‐feet  of  groundwater  extraction  per  year,  or 
allowing  groundwater  elevations  to  drop  below  subsidence  threshold  elevations,  would  risk 
resumption of unacceptable levels of land surface subsidence.   
 
Over  the past  five years, SJWC has annually pumped an average of 55,115 AF/yr  from  the Santa 
Clara Valley  subbasin.   Groundwater  from  the basin  is  a  substantial  source of water  for  SJWC’s 
entire distribution system.  In the past five years, groundwater has been the source for 37 percent 
of SJWC’s total supply.  Based on SJWC’s projections, groundwater will continue to be a vital source 
of water supply. The following table shows pumping projections and groundwater as a percentage 
of total supply until 2035. 
 
Table 11:  Amount of Groundwater Projected to be Pumped by SJWC (AF/yr)   

Basin Name  2005  2010  2015  2020  2025  2030  2035 

Santa Clara Valley Subbasin  41,839  57,245  61,786  66,789  72,294  78,280  84,892 

% of Supply (w/out Conservation)  29.2%  37.0%  37.0%  37.0%  37.0%  37.0%  37.0% 

 
 
Water Supply Vulnerability 
 
In all scenarios groundwater by itself will not be sufficient to serve San Jose by 2035.  Diversity and 
redundancy in water supply, and the possibility to have emergency water supplies available in the 
event of disaster is crucial to sustainability.  SCVWD encourages water retailers to provide at least 
two  different  sources  of  supply  to  ensure  emergency water  supplies  are  available  in  the  event 
treated water supplies are  interrupted by disaster.   SJWC’s current three sources of water supply 
and  connections  to  other  retail  water  agencies  contribute  to  SJWC’s  ability  and  flexibility  to 
respond in the event of emergency situations.  For added backup, SJWC incorporates diesel fueled 
generators  into  its  facilities  system which will  operate wells  and  pumps  in  the  event  of  power 
outages. 
 
SCVWD’s 2003 IWRP predicts shortages in water supply, and the frequency and magnitude of these 
shortages may  be  increased  in  the  future.    Since  SCVWD  has  influence  over  approximately  90 
percent of  SJWC’s  annual water  supply,  SJWC will  continue  to work with  SCVWD  to ensure  the 
water supply is reliable, while the impact to the existing Santa Clara Valley subbasin is minimal.   
 
SCVWD recommended in their 2003 IWRP that water supply sources be maintained at 95 percent 
reliability during significant water shortages that occur during multiyear droughts.   To accomplish 
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this, SJWC can use less groundwater in certain areas or zones to achieve the overall balance which 
best meets the SCVWD’s and SJWC’s operational goals. 
 
Imported water  supplies  from both  the Central Valley Project  (CVP) and  the State Water Project 
(SWP)  have  come  under  increased  regulatory  restrictions,  resulting  in  less  imported water  than 
what was  stated  in  SCVWD’s  2005 UWMP.    Based  on  the December  2008 US  Fish  and Wildlife 
Services’ Delta smelt Biological Opinion, SCVWD’s CVP and SWP water supplies have been reduced 
by  approximately  15  to  30  percent,  depending  on water  year  conditions.    In  addition,  a  recent 
Biological Opinion on salmon has the potential to further reduce imported water supply allocations.  
Water supply issues associated with the San Joaquin Delta will continue to be a large concern until 
this problem is resolved. 
 
 
Transfer and Exchange Opportunities 
 
SJWC’s distribution  system has  interties with  the  following  retailers  in  the San  Jose area: City of 
Santa Clara, City of San Jose Municipal Water, Great Oaks Water and the SCVWD West Pipeline in 
Cupertino.    The  connection  to  the  SCVWD West  Pipeline  allows  SJWC  to  provide water  to  the 
Cupertino leased system that SJWC operates.  SJWC currently has no plans to use these interties for 
normal system operation as they are exclusively in place for potential emergency sources. 
 
 
Supply Reliability 
 
To evaluate drought  scenarios  SJWC applied  the base  years  SCVWD used  for  the  average water 
year, single‐dry water year and multiple‐dry water years in the 2005 UWMP.  The water years used 
by SJWC are listed in the following table. 
 

Table 12:  Basis of Water Year Data 
Water Year Type  Base Year(s) 

Average Water Year  1985 

Single‐Dry Water Year  1977 

Multiple‐Dry Water Years  1987‐1991 

 
Documented  in  the  following  table  is  the quantity of water  SJWC  received  from each  source of 
water during the average water year, single‐dry water year and multiple‐dry water years.  SCVWD 
added  the  100  MGD  Santa  Teresa  Water  Treatment  Plant  in  1989  to  increase  capacity  and 
redundancy in their source of supply.   
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Table 13:  Historical Water Supply Allocation (AF/yr) 

  

Average 
Water Year 

Single‐Dry 
Water Year 

Multiple‐Dry Water Years 

Water Source 
Year 
(1985) 

Year 
(1977) 

Year 1 
(1987) 

Year 2 
(1988) 

Year 3 
(1989) 

Year 4 
(1990) 

Year 5 
(1991) 

SCVWD Treated  47,061  36,220 57,879 65,935 81,405  64,143 63,093

Local Surface  5,410  1,364 4,576 3,548 6,500  3,719 6,435

Groundwater  94,853  72,962 92,257 81,964 37,020  55,363 42,513

Totals  147,325  110,545 154,712 151,447 124,925  123,225 112,042

 

The  following  table  takes  the  supply  received  in each of  the drought years and divides  it by  the 
supply received  in  the average water year  to generate a percentage of normal supply SJWC may 
expect to see during a future drought period. 
 

Table 14:  Water Supply Allocation as a Percentage of Normal Water Year (1985) 

  
Single‐Dry 
Water Year 

Multiple‐Dry Water Years 

Water Source 
% of Normal 

Year 
(1977) 

Year 1 
(1987) 

Year 2 
(1988) 

Year 3 
(1989) 

Year 4 
(1990) 

Year 5 
(1991) 

SCVWD Treated  77.0% 123.0% 140.1% 173.0% 136.3%  134.1%

Local Surface  25.2% 84.6% 65.6% 120.1% 68.7%  118.9%

Groundwater  76.9% 97.3% 86.4% 39.0% 58.4%  44.8%

Totals  75.0% 105.0% 102.8% 84.8% 83.6%  76.1%

 
Besides  a  drought,  other  factors  which  could  cause  SJWC’s  sources  of  supply  to  become 
inconsistent are summarized below. 
 

Table 15:  Causes of Supply Inconsistency     

Supply  Legal  Environmental  Water Quality  Climatic  Mechanical 

Local Surface      x  x  x 

Ground Water     x  x  x  x 

SCVWD Treated Water  x  x  x  x  x 

 
Legal  ‐ SCVWD  is  responsible  for managing water  resources  in Santa Clara County,  including  the 
long‐range  planning  for  additional  supplies  and/or  conservation  needed  to meet  future  water 
demands.    SJWC  and  other  retailers  work  closely  with  SCVWD  to  coordinate  the  purchase  of 
treated imported water and the extraction of groundwater from retailer‐owned wells.  This activity 
is  important  to  the  operation  of  the  countywide water  supply  and  distribution  system  and  the 
retailers are dependent on SCVWD’s long‐range resource planning. 
 
In determining the long‐range availability of water, considerations must also be given to decisions 
at  the  state or  federal  level  that are out of  the SCVWD’s control.   The SCVWD has contracts  for 
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water deliveries with both  the State Water Project  (SWP) and  the Federal Central Valley Project 
(CVP).   Due  to  flow  restrictions  for  the  protection  of water  quality  and  the  habitat  of  fish  and 
wildlife  in  the Delta, water  deliveries may  be  reduced  from  previous  levels.   During  critical  dry 
periods  the  SCVWD  can  expect  additional  reductions  in water  deliveries.    Long‐range  planning 
success depends on the SCVWD’s ability to obtain adequate imported water supplies and on proper 
management of the local groundwater basin. 
 
Environmental & Climatic  ‐ SCVWD contracts with  the State 
of California to receive raw water from the California Central 
Valley  through  the  SWP.    Water  supplied  through  this 
aqueduct  (which  originates  from  the  Sacramento‐San 
Joaquin  Delta)  may  be  limited  because  of  subsidence 
problems which are beginning to occur  in that area and due 
to  pumping  restrictions  associated  with  the  protection  of 
endangered  species.    SCVWD  has  also  contracted with  the 
CVP to supply raw water from the San Joaquin Valley via the 
Santa Clara Conduit.  The reliance of water from inland sources through the SWP or the CVP is very 
critical;  the  loss of  any  or  all of  these  sources due  to pipe  failure,  levee  failure, earthquake, or 
human intervention can have an extreme effect on SJWC’s water supply.  Given the above factors 
which could  result  in an  inconsistent water  supply,  it  is crucial  that SJWC have  sufficient backup 
wells  and  pumping  capacity  to  supply  customers  for  as  long  as  several  months  solely  from 
groundwater  sources.    SJWC  believes  it  has  this  capacity  in  an  emergency  if  mandatory 
conservation is enacted.   
 
Water  Quality  ‐  The  quality  of  groundwater  in  the  basins,  surface water  from  the  Santa  Cruz 
Mountains,  or  the  raw  water  supply  to  SCVWD’s  treatment  plants  could  decrease  or  be 
contaminated  such  that  existing  treatment  facilities  are  not  adequate  to meet  current  drinking 
water standards.  Contamination could cause a source of supply to become unusable until further 
treatment  techniques  are  utilized,  or  the  contamination  is  no  longer  a  threat  to  the  source  of 
supply.   
 
Mechanical  Failures  ‐ All  sources  of water  require mechanical  equipment  to  bring water  to  the 
public.  Mechanical failures may cause water service shutdowns until repairs are made.  To reduce 
the occurrence of failures, SJWC routinely inspects above‐grade facilities at all stations.  In addition, 
SJWC  has  created  and  implemented  infrastructure  replacement  programs  for  all  wells  and 
pipelines.  To reduce the impact of mechanical failures, SJWC’s maintenance department is staffed 
24‐hours, seven‐days a week to respond to and repair any water related emergency.          
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Water Demand Management Measures 
 
SJWC  provides  a  full  range  of water  conservation  services  to  both  residential  and  commercial 
customers, the cornerstone of which is the water audit program.   
 

 In  2005,  SJWC’s  three  Water  Conservation 
Inspectors  performed  over  1,900  water 
audits.  These water audits consist of a SJWC 
Water  Conservation  Inspector  doing  a 
thorough  investigation  of  the  customer’s 
home  or  business.    The  inspector  carefully 
examines  the  property  for  leaks  and 
measures the flow rates of all showers, faucets and toilets.   The program targets the top 10 
percent  of  users  in  each  water  use  sector.    Actual  water  savings  as  a  result  of  audits 
preformed  in  2005 were  estimated  to  be  310  AF/yr.    The  goals  of  this  program  are  to 
identify  the  source of  the  customer’s water  consumption and  recommend more efficient 
water use methods. 

 

 SJWC  participates  in  SCVWD’s  residential  clothes  washer  rebate  program  in  which 
customers can receive a $100 ‐ $150 rebate for qualifying high efficiency washing machines.  
SJWC  informs  the  customers  of  this  program  through  the water  audits,  at  retail  outlets 
where washing machines are sold, and through the SJWC website.  SJWC also augments its 
water audit program by providing  customers with  free  low  flow  showerheads and  faucet 
aerators  which  are  purchased  by  SCVWD.    These  fixtures  are  distributed  during  water 
audits,  at  times  during  customer  visits  to  SJWC’s  main  office,  and  during  customer 
participation in public events. 

 

 SJWC is a wholesale retailer for the South Bay Water Recycling Program which takes treated 
wastewater that would normally be discharged into the San Francisco Bay and pipes it back 
for non‐potable uses such as landscape irrigation. 

 

 SJWC has a regular schedule of meter calibration and replacement for all meter types in the 
distribution  system.    Larger meters are  routinely  replaced,  repaired  and  tested based on 
consumption.    Meters  1”  and  smaller  are  replaced  according  to  the  manufacturer’s 
recommended service  life.    If a customer believes  the water meter  is  faulty,  the meter  is 
removed  and  tested.    The  customer  is  invited  to  witness  the  test  in  accordance  with 
California Public Utility Commission (CPUC) regulations.  

 

 SJWC  provides  and  participates  in  numerous  consumer  education  programs.    SJWC  has 
encouraged water conservation to its customers in many ways, including:  providing water‐
efficient plumbing  fixture brochures  in  conjunction with  the City of San  Jose; providing a 
landscape  irrigation  brochure  encouraging  efficient  outdoor  water  use;  and  providing 
annual water quality reports as a bill insert.   
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 SJWC also attempts  to  reach  the community  in ways 
that go beyond  the development and distribution of 
written materials.  These methods include speaking to 
service  groups,  civil  clubs,  school  groups  and 
participating  in  annual  Water  Awareness  Month 
activities.   SJWC also participates  in school education 
programs including: San Jose Unified School SCVWD’s 
“Adopt  a  School” program,  classroom presentations, 
and funding for annual science‐related field trips. 

 
 
Supply and Demand Comparison 
 
To  strengthen water  supply  reliability,  SJWC  has  established  a well  replacement  program.    The 
adopted program identifies and replaces two wells per year based on numerous criteria, including a 
well’s  production  and  observed  water  quality  problems.    The  replacement  of  older  wells  and 
optimization of existing wells  should allow SJWC  to meet  future groundwater demands.   SJWC’s 
projected  supply  and  demand  for  Task  Force  Scenario  4‐J  is  listed  in  the  following  table.    The 
following table shows SJWC’s projected supply is sufficient to meet projected demand for Scenario 
4‐J.  This means there is sufficient supply to meet all Task Force scenarios. 
 

Table 16:  Supply and Demand Comparison – With Conservation (AF/yr) 

Scenario 4‐J  2005  2010  2015  2020  2025  2030  2035 

Supply  143,394  149,849 155,976 162,062 168,098 174,076  179,984

Demand 
(Scenario 4‐J) 

143,394  149,849 155,976 162,062 168,098 174,076  179,984

Difference 
(All scenarios) 

(0)  (0)  (0)  (0)  (0)  (0)  (0) 

*If conservation is not as anticipated, a combination of more treated surface water and groundwater 
  will be needed. 

 
Listed  in  the  following  tables are comparisons between  the 2005 and 2035 projected supply and 
demand during normal, single‐dry and multiple‐dry year droughts for Scenario 4‐J.  These numbers 
were  generated  by  multiplying  the  2005  and  2035  demands  (including  conservation)  by  the 
percentages of normal water supply SJWC experienced during the 1977 single year and the 1987‐
1992 multi‐year droughts.  During these drought times, SJWC may experience shortages of supply 
and will enact the current Water Shortage Contingency Plan (Appendix B).  Although there appears 
to be  shortages during droughts,  in  reality voluntary and  involuntary water  conservation greatly 
reduces demand.  SJWC foresees meeting all demands in the future. 
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Table 17:  2005 Supply and Demand for Normal, Single‐Dry and Multiple‐Dry Years (AF/yr) 

2005 Supply  
& Demand 

(Scenario 4‐J) 

Normal 
Water Year 

Single‐Dry 
Water Year 

Multiple‐Dry Water Years 

Year 1  Year 2  Year 3  Year 4  Year 5 

Supply Total  143,394  107,546  150,564 147,409  121,598  119,877  109,123 

Demand Total  143,394  107,546  150,564 147,409  121,598  119,877  109,123 

Difference  (0)  (0)  (0)  (0)  (0)  (0)  (0) 

 
Table 18: 

     

2035 Projected Supply and Demand for Normal, Single‐Dry and Multiple‐Dry Years (AF/yr) 

2035 Supply 
& Demand 

(Scenario 4‐J) 

Normal 
Water Year 

Single‐Dry 
Water Year 

Multiple‐Dry Water Years 

 Year 1   Year 2   Year 3    Year 4    Year 5  

Supply Total  179,984  134,988  188,983 185,024 152,627  150,467  136,968 

Demand Total  179,984  134,988  188,983 185,024 152,627  150,467  136,968 

Difference  (0)  (0)  (0)  (0)  (0)  (0)  (0) 

 
 
Summary 
 
SJWC  plans  on meeting  the  water  supply  needs  for  all  City  of  San  Jose  Task  Force  scenarios 
presented  in  the  CSJ  2040  Envision General  Plan.    SJWC will  continue  to work with  SCVWD  to 
ensure that needed water supplies are reliably available.   With growth, comes an  increased need 
for groundwater supply to be pumped from the Santa Clara Valley subbasin.   SCVWD will need to 
continue to manage groundwater recharge to meet these needs.  SJWC will also rely on SCVWD to 
provide treated surface water necessary for future growth as treated surface water will continue to 
be the  largest portion of future water needs.   Additionally, aggressive encouragement of recycled 
water use and expansion and city regulated conservation would translate into water usage savings 
beyond the anticipated demand predicted in this WSA.   
 
With  regards  to  costs,  SJWC  does  not  anticipate  additional  storage  capacity will be  required  to 
meet projected demand.  However, development associated with any Task Force land use scenario 
will  require  isolated areas of  infrastructure  improvement.   These  improvements will  typically be 
paid for by developers on a project specific basis. 
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