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Section 1. Introduction 

This report describes the biological resources present in the area of  the proposed “San José Electronic Signs 
on City-Owned Properties” project sites, the potential impacts of  the proposed project on biological resources, 
and measures necessary to reduce project impacts to less-than-significant levels under the California 
Environmental Quality Act (CEQA). This assessment is based on the project plans, description, and lighting 
study provided to H. T. Harvey & Associates by David J. Powers & Associates through January 2024. 

1.1  Project Background 

On September 25, 2018, the San José City Council approved amendments to General Plan Land Use Policy 
CD 10.4 and Title 23 of  the San José Municipal Code and adopted City Council Policy 6-4 to allow new 
Programmable Electronic Signs1 and Signs Displaying Off-site Commercial Speech on identified City-owned 
parcels. City Council Policy 6-4 established selection criteria for City-owned lands on which signs may be 
allowed and established limitations on the location, number, type, size, and height of  signs that may be allowed 
under this policy. An Initial Study/Negative Declaration was approved by the City in 2018 that evaluated the 
program-level environmental impacts of  the amendments to the General Plan, Municipal Code and Council 
Policy that would allow the City Council to consider approving use of  designated City-owned sites for electronic 
signs (City of  San José 2018). The Initial Study/Negative Declaration stated that future signage installations on 
specific City-owned sites would be subject to future site-specific environmental review pursuant to CEQA.  
 
In 2019, the City of  San José issued a Request for Proposals for leases to install, operate, and manage building-
mounted static and/or digital commercial advertising signs in accordance with Title 23 of  the San José 
Municipal Code and Council Policy 6-4 on City-owned properties that are prominent civic buildings or parking 
garages in downtown San José. Orange Barrel Media, the applicant for the project, was selected by the City 
through the Request for Proposals process to install and operate six programmable electronic signs on five-
City owned properties in downtown San José. 

                                                      
1  A programmable electronic sign is defined as a type of animated sign capable of displaying words, symbols, figures, or 

images that can be electronically or mechanically changed by remote or automatic means. The elements may be 
internally illuminated or may be illuminated by reflected light. The sign may be part of a permanent sign that is not a 
programmable electronic sign. "Programmable electronic sign" includes sign display screens commonly known as 
liquid crystal display, plasma and digital displays, and their functional equivalents. This definition applies whether the 
display is used to produce a series of still images, or images that appear to move on the display screen (San José 
Municipal Code Section 23.02.410). 
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1.2  Project Location 

Orange Barrel Media proposes to install and operate six programmable electronic signs on five City-owned 
properties in downtown San José, California, as follows: 

• Market & San Pedro Garage (Sign 1, consisting of  one single-sided sign) located at the northeast corner of  
the Market & San Pedro Garage (45 North San Pedro Street) 

• The Tech Interactive Museum (Sign 2, consisting of  one single-sided sign) located at the northeast corner 
of  The Tech Interactive building (201 South Market Street) 

• Center for Performing Arts (Signs 3A and 3B, consisting of  two single-sided signs) located at the southwest 
corner of  Almaden Boulevard and Park Boulevard and northwest corner of  Almaden Boulevard and West 
San Carlos Street, respectively (255 South Almaden Boulevard) 

• McEnery Convention Center (Sign 4, consisting of  one dual-sided sign) located at the southwest portion 
of  the McEnery Convention Center building facing Almaden Boulevard (150 West San Carlos Street) 

• Second & San Carlos Garage (Sign 5, consisting of  one single-sided sign) located at the southwest corner 
of  the Second & San Carlos Garage (280 S Second Street) 

 
The project locations and surrounding vicinity are shown on Figure 1. The five project sites are surrounded by 
mixed commercial and residential development in downtown San José, including commercial and residential 
development south of  Woz Way, Balbach Street, and San Salvador Street, as well as west of  Highway 87 and 
the Guadalupe River; mixed commercial and residential development east of  Third Street; and commercial 
development north of  San Fernando Street. The Guadalupe River flows south to north just west of  the 
McEnery Convention Center (Sign 4) and Center for Performing Arts (Signs 3A and 3B) project sites. The 
project sites are located within the San José West, California 7.5-minute United States Geological Survey (USGS) 
quadrangle. 

1.3  Project Description 

The project consists of  the installation and operation of  six programmable electronic signs on five City-owned 
parcels in downtown San José in accordance with Title 23 of  the San José Municipal Code and Council Policy 
6-4.  

1.3.1 Physical Characteristics 

The project would include four attached signs and two free-standing signs. Per Municipal Code Sections 
23.02.060 and 23.02.230: 

• An “attached sign” is a sign which is either a part of  a building or other improvement or is attached to a 
building or other improvement. A sign shall be considered to be attached to a building or other 
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improvement only if  the sign would fall without support from the building or improvement. Attached signs 
include without limitation flat-mounted signs and projecting signs (San José Municipal Code Section 
23.02.060). 

• A “free-standing sign” is defined as a sign not attached to a building or other improvement but instead 
permanently erected upon or standing in the ground and usually supported from the ground by one or 
more poles, columns, uprights, braces, or cement anchors. Freestanding signs include monument signs but 
do not include portable signs (San José Municipal Code Section 23.02.230). 

The message face of  the proposed signs would range from approximately 800 to 1,200 square feet. The physical 
characteristics of  the signs are described below for each of  the five locations and summarized in Table 1 below. 

Table 1. Summary of Sign Physical Characteristics 

Sign ID Property/Structure Sign Type 
Single or Dual-
Sided 

Dimensions1 
(feet) 

Message Face 
Area (square feet) 

1 Market & San Pedro 
Garage 

Attached Single (corner 
wrap) 

46 x 21 
10 x 21 

1,176 

2 The Tech Interactive 
Museum 

Attached Single (corner 
wrap) 

20 x 32 
5 x 32 

800 

3A Center for the 
Performing Arts 

Free-standing Single 60 x 15 900 

3B Center for the 
Performing Arts 

Free-standing Single 60 x 15 900 

4 McEnery 
Convention Center 

Attached Dual 42.75 x 24 1,028 

5 Second & San 
Carlos Garage 

Attached Single 28 x 40 1,120 

1 Because corner-wrapped signs have two faces that meet at 90 degrees, two dimensions are provided: one for each 
face. 

1.3.1.1 Market & San Pedro Garage (Sign 1) 

The project would install one single-sided, attached corner-wrapped2 electronic sign on the Market & San Pedro 
Garage. The top of  the sign would be approximately 50 feet above ground and would be mounted to the 
building.  
 
The sign display would wrap around the corner of  the parking garage and would measure 21 feet high by 46 
feet wide on the West St. John Street frontage and 10 feet wide on the South Market Street frontage resulting 
in a message surface3 of  approximately 1,200 square feet. The sign would have digital liquid crystal display 
(LED) displays on both the Market Street and St. John Street elevations. The bottom of  the sign would include 

                                                      
2  A corner-wrapped sign has two faces that meet at 90 degrees. 
3  A message surface is defined as the surface on a sign from which the message of the sign is visually communicated 

(San José Municipal Code Section 23.02.330). 
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an internally illuminated “Orange Barrel Media” and City of  San José logo measuring approximately 30 inches 
tall. A conceptual site plan and rendering of  Sign 1 are shown on Figures 2a and 2b, respectively. 

1.3.1.2 The Tech Interactive (Sign 2) 

The project would install one single-sided, attached corner-wrapped electronic sign on The Tech Interactive 
building. The sign would be 55 feet above the ground and would be mounted to the building exterior wall.  
 
The sign display would wrap around the corner of  the building and would measure 32 feet high by 5 feet wide 
on the Market Street frontage and 20 feet wide on the Park Street frontage, resulting in a message surface of  
approximately 800 square feet. The top of  the sign would include an internally illuminated “Orange Barrel 
Media” and City of  San José logo measuring approximately 24 inches tall. A conceptual site plan and rendering 
of  Sign 2 are shown on Figures 3a and 3b, respectively. 

1.3.1.3 Center for Performing Arts (Signs 3A and 3B) 

The project would install two curved, single-sided, freestanding electronic signs at the Center of  Performing 
Arts. 
 
Sign 3A would be installed in an existing public plaza on the Center of  Performing Arts property. The sign 
would be 22 feet tall at the highest point and would be installed at grade. The sign display would be 
approximately 60 by 15 feet, with a message surface area of  approximately 900 square feet. The sign display 
would be enclosed within an architectural feature with a curved footprint bound within a 73 feet by 50 feet 
rectangular area. The architectural feature would be clad in a painted perforated metal skin with low-intensity 
internal lighting. The base of  the sign is a concrete platform, which would provide public seating. The bottom 
of  the sign would include an internally illuminated “Orange Barrel Media” and City of  San José logo measuring 
approximately 24 inches tall. A conceptual site plan and rendering of  Sign 3A are shown on Figures 4a and 4b, 
respectively. 
 
Sign 3B would be installed within an existing landscaped area at the Center of Performing Arts property. As 
part of the project, the existing freestanding, dual-sided sign would be removed. The new sign would be 22 feet 
tall at the highest point and would be installed at grade. The sign display would be approximately 60 by 15 feet, 
with a message surface of approximately 900 square feet. The sign display would be enclosed within an 
architectural feature with a curved footprint bound by a 73 feet by 50 feet rectangular area. The architectural 
feature would be clad in a painted perforated metal skin with low intensity internal lighting. The bottom of the 
sign would include an internally illuminated “Orange Barrel Media” and City of San José logo measuring 24 
inches tall. A conceptual site plan and rendering of Sign 3B are shown on Figures 4a and 4c, respectively. 
  















Source: Orange Barrel Media, 2023.

~22’-0”
~22’-0”

CENTER FOR PERFORMING ARTS (SIGN 3B) RENDERING FROM ALMADEN BOULEVARD LOOKING WEST FIGURE 4c
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1.3.1.4 McEnery Convention Center (Sign 4) 

The project would install one dual-sided attached electronic sign on the McEnery Convention Center building. 
The sign would be approximately 60 feet above the ground and would be supported by the building wall and 
roof, or new support columns adjacent to the building. If support columns are determined necessary, they 
would be installed adjacent to the building on a sub-grade concrete pile foundation system. The columns would 
measure approximately three to 6 feet in diameter and would extend approximately 20 to 30 feet in depth. 
 
One message area would face south (Side 1) and the other would face north (Side 2) on Almaden Boulevard. 
Each message surface area would measure 42 feet and 8 inches wide by 24 feet tall for a total of approximately 
1,030 square feet for each message area. The sign would be enveloped in an architectural volume clad in 
translucent architectural fabric and illuminated with internal architectural lighting. The bottom of the sign would 
include an internally illuminated “Orange Barrel Media” and City of San José logo measuring 30 inches tall. A 
conceptual site plan, a rendering of the Side 1 of Sign 4, and a rendering of Side 2 of Sign 4 are shown on 
Figures 5a, 5b, and 5c, respectively. 

1.3.1.5 Second & San Carlos Garage (Sign 5) 

The project would install one single-sided, attached electronic sign on the Second & San Carlos Garage. The 
sign would be 58 feet above ground and would be mounted to the building.  
 
The sign display would measure 28 feet wide by 40 feet tall, resulting in a message surface area of approximately 
1,120 square feet. The bottom of the sign would include an internally illuminated “Orange Barrel Media” and 
City of San José logo measuring approximately 24 inches tall. A conceptual site plan and rendering of Sign 5 
are shown in Figures 6a and 6b, respectively. 

1.3.2 Project Elements Common to All Sign Locations  

1.3.2.1 Programming for Sign Operations 

The proposed programmable electronic signs would operate pursuant to California Department of  
Transportation regulations, the City Municipal Code regulations (Title 23, Section 23.04.250), and Council 
Policy 6-4. The programming for the operation of  the signs is described below. 
 
Proposed Programming Consistent with the City Municipal Code Regulations  

• Signs shall not display animated messages, including flashing, blinking, fading, rolling, shading, dissolving, 
or any other effect that gives the appearance of  movement. 

• Signs shall not include any audio message. 

• No sign message shall be displayed for a period of  time less than four seconds. 

  



Source: Orange Barrel Media, September 2023.
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• Transitions from one message to another message shall appear instantaneous as perceived by the human 
eye. 

• Each sign message shall be complete in and of  itself  and shall not continue on a subsequent sign message. 

• Each sign shall utilize automatic dimming technology to adjust the brightness of  the sign relative to ambient 
light so that at no time shall a sign exceed a brightness level of  0.3 foot candle above ambient light. Light 
measurements shall be taken with the meter aimed directly at the sign message face, or at the area of  the 
sign emitting the brightest light if  that area is not the sign message face, at the following distances: 

o 250 feet from the sign area being measured (signs that are 650 to 1,000 square feet in area) or 

o 350 feet from the sign area being measured (signs that are over 1,000 square feet in area)  

• The signs shall contain a default mechanism that will cause the sign to revert immediately to a black screen 
if  the sign malfunctions. 

• Signs shall be located in a manner that the Director of  Public Works determines based on reasonable 
evidence will not adversely interfere with the visibility or functioning of  traffic signals and traffic signage, 
taking into consideration the physical elements of  the sign and the surrounding area, such as information 
analyzing physical obstruction issues, line of  sight issues, brightness issues and visual obstruction or 
impairment issues, but not including the message content on the sign. 

• Advertisement for on- and off-site commercial speech4, as well as emergency broadcasting messages when 
necessary. 

• Signs attached to a historic building or structure shall not negatively impact the historic resource and shall 
confirm to the following standards: 

o Signs shall be attached in a manner that does not irreversibly damage the building surface in a visible 
location 

o Signs shall not cover or obscure from view a character-defining architectural feature of  the historic 
building 

• Signs shall be illuminated only with continuous external or internal lighting. 

• Signs shall not include neon letters. 

                                                      
4 “Off-site commercial speech” is defined as commercial speech that identifies or promotes any commercial activity, 

product, good or service that is conducted, manufactured or offered on a site that is not the site on which the 
commercial speech is displayed and that is not conducted, manufactured or offered on the same parcel of land on 
which the commercial speech is displayed (San José Municipal Code Section 23.02.104). “On-site commercial speech” 
is defined as commercial speech to identify and promote the presence of the commercial activities, products, goods or 
services conducted, manufactured or offered: (a) on the same parcel of land on which the Commercial Speech is 
displayed; or (b) on the same Business Center Site on which the Commercial Speech is displayed (San José Municipal 
Code Section 23.02.106). 
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Proposed Programming Consistent with Council Policy 6-4 

• Signs shall not be illuminated between the hours of  12:00 a.m. and 6:00 a.m. 

• Signs shall be tilted downward toward the ground by at least 15 degrees and provide a rimmed edge along 
the top of  the sign, or shall utilize other alternatives which the City determines would provide equivalent 
attenuation of  upward illumination.5  

• The signs shall utilize warmer colors or display a background with bright text and/or images, and restrict 
white or bright backgrounds. The project applicant would provide alternative attenuation of  the light. 

• Signs shall not display a message that contains false advertising, speech inciting unlawful activity, 
defamatory speech, “fighting words” or obscene speech. 

• Signs shall not have a total sign area in excess of  twelve hundred (1,200) square feet. 

• Signs shall not exceed 60 feet in height. 

1.3.2.2 Programming for Lighting Controls 

The proposed electronic signs would use multiple photoelectric sensors designed to measure ambient light 
forward and backward. The electronic sign controllers would use the input signals from the photo sensors to 
modulate sign power and brightness to maintain legibility of  sign content. 
 
At all times, the proposed signs would maintain a level of  3% or lower from their maximum brightness output, 
this being required to achieve a maximum illumination of  0.3 foot candle (3 luminous flux per unit area) over 
ambient conditions. 
 
The proposed electronic signs would have built-in programmable controllers, allowing both time of  day and 
intensity programming. 

1.3.2.3 Non-Commercial Art 

The electronic signs would include a non-commercial art accompaniment that would be commissioned, 
permitted, and installed by the City of  San José. 

1.3.2.4 Construction Details 

It is assumed that the signs would be constructed simultaneously, with each sign taking 16 to 20 weeks to 
complete. The signs would be constructed utilizing standard construction equipment, such as trenchers, 
contractor lifts, electric scissor lifts, boom lifts, and mobile cranes. Specific construction details for each location 
are provided below. 
 

                                                      
5 The project proposes to utilize Daktronics DB-6400 LED modules constructed in a vertical billboard, with 11 degrees 

upward beam limit. 
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Construction of  each of  the signs would require an approximately 800 to 1,500 square-foot, secure, enclosed 
area for staging construction equipment and materials. This storage can be achieved through the placement of  
temporary construction conex boxes or lockable, enclosed fencing structures onsite or within existing paved 
parking areas. It is anticipated that approximately 40 cubic yards of  soil haul off-haul would be required for the 
project. 

Attached Signs 

The attached electronic signs consist of  LED modules attached to a subframe. The subframe would be 
anchored to a steel structure secured to the building structure.  
 
The proposed sign at the McEnery Convention Center may require additional structural support. The proposed 
additional structural support would have a sub-grade concrete pile foundation system with a diameter of  
approximately three to six feet diameter and depth of  approximately 20 to 30 feet. Concrete pile foundation(s) 
would be attached to structural steel pipe/tube framing on grade and attached to the elevated steel subframe 
supporting the LED displays.  

Free-standing Signs 

The free-standing signs proposed at the Center for Performing Arts would require an excavation depth of  18 
to 24 inches for the concrete spread footing. The concrete spread footing is anticipated to be 5 to 6 feet wide 
and up to 24 inches deep with standard rebar throughout. The footing would likely match the width profile of  
the proposed above-ground concrete step/pedestal structure. Structural steel members would tie into the 
concrete footing to create a support frame for mounting of  the electronic sign and the architectural metal 
elements above grade. 
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Section 2. Methods 

2.1  Background Review 

Prior to conducting a site visit, H. T. Harvey & Associates ecologists reviewed the project description, project 
plans, and maps provided by David J. Powers & Associates through January 2024; aerial images (Google Inc. 
2024); a USGS topographic map; the Final Program Environmental Impact Report for the Envision San José 2020 General 
Plan (City of  San José 2015); the City of  San José’s General Plan Envision San José 2040 (City of  San José 2022); 
habitat and species information from the Santa Clara Valley Habitat Plan (VHP) (ICF International 2012); other 
planning documents for projects in the vicinity; and other relevant reports, scientific literature, and technical 
databases. For the purposes of  this report, the project vicinity is defined as the area within a 5-mile radius 
surrounding the project locations. 
 
In addition, for plants, we reviewed all species on current California Native Plant Society (CNPS) California 
Rare Plant Rank (CRPR) 1A, 1B, 2A, 2B, 3, and 4 lists occurring in the project vicinity, which is defined as the 
San José West, California USGS 7.5-minute quadrangle and surrounding eight quadrangles (San José East, Santa 
Teresa Hills, Los Gatos, Castle Rock Ridge, Cupertino, Mountain View, Milpitas, and Calaveras Reservoir). We also queried 
the California Natural Diversity Database (CNDDB) (2024) for natural communities of  special concern that 
may occur on or nearby to the project sites, and we perused records of  birds reported in nearby areas, such 
along the Guadalupe River Trail, on eBird (Cornell Lab of  Ornithology 2024) and on the South-Bay-Birds List 
Serve (2024).  

2.2  Site Visit 

H. T. Harvey & Associates wildlife ecologist Dani Christensen, B.S., conducted a reconnaissance-level survey 
of  the project sites on November 1, 2023. The purpose of  the survey was to provide an impact assessment 
specific to the proposed construction of  the project, as described above. Specifically, the survey was conducted 
to (1) assess existing biotic habitats and plant and animal communities on the project sites, (2) assess the project 
sites for the potential to support special-status species and their habitats, and (3) identify potential jurisdictional 
and sensitive habitats, such as waters of  the U.S./state and riparian habitat. Dani also surveyed for (1) evidence 
of  previous raptor nesting activity (i.e., large stick nests), (2) potential bat roosting habitat, and (3) nests of  the 
San Francisco dusky-footed woodrat (Neotoma fuscipes annectens) along the nearby Guadalupe River riparian 
corridor.  
 
The site visit was conducted in the predawn hours to observe qualitatively the existing ambient lighting on the 
project sites. Dani remained on-site until after sunrise, at which time she inspected habitat conditions in areas 
immediately surrounding the proposed project locations and adjacent areas, particularly along the Guadalupe 
River near the Center for Performing Arts (Signs 3A and 3B) and McEnery Convention Center (Sign 4) project 
sites. To assess how light dissipation from the proposed signs may affect wildlife in the adjacent riparian 
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corridor, Dani viewed the proposed project area from the banks of  the Guadalupe River where light from the 
proposed signs may be directed, according to the provided site plan and renderings. Using the viewpoint of  the 
riverbank from multiple locations where feasible, she observed the density of  the riparian cover in these areas, 
the potential for light to dissipate into the channel, and the existing level of  light-disturbance in the channel. 
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Section 3. Regulatory Setting 

Biological resources on the project sites are regulated by a number of  federal, state, and local laws and 
ordinances, as described below.  
 
The Guadalupe River is located approximately 390 feet southwest of  Sign 3A, 300 feet east of  Sign 3B, and 
295 feet west of  Sign 4. Aquatic and riparian habitats associated with the Guadalupe River are regulated by the 
U.S. Army Corps of  Engineers (USACE) under Section 404 of  the Clean Water Act, the San Francisco Bay 
Regional Water Quality Control Board (RWQCB) under the Porter-Cologne Water Quality Control Act, and 
the California Department of  Fish and Wildlife (CDFW) under Section 1600 of  the California Fish and Game 
Code. However, riparian and aquatic habitats along the Guadalupe River will not be directly or indirectly 
impacted by the proposed project. Thus, these regulations do not apply to the project, and are not discussed 
below.  

3.1  Federal Regulations 

3.1.1 Federal Endangered Species Act 

The Federal Endangered Species Act (FESA) protects federally listed wildlife species from harm or take, which 
is broadly defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to 
engage in any such conduct.” Take can also include habitat modification or degradation that directly results in 
death or injury of  a listed wildlife species. An activity can be defined as take even if  it is unintentional or 
accidental. Listed plant species are provided less protection than listed wildlife species. Listed plant species are 
legally protected from take under the FESA only if  they occur on federal lands. 
 
The U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS) have 
jurisdiction over federally listed, threatened, and endangered species under FESA. The USFWS also maintains 
lists of  proposed and candidate species. Species on these lists are not legally protected under FESA but may 
become listed in the near future and are often included in their review of  a project. 
 
Project Applicability: The monarch butterfly (Danaus plexippus), a candidate for listing under FESA, can 
potentially occur on the site as an infrequent forager, but no suitable breeding habitat or high-quality foraging 
habitat is present on the project sites. No additional federally listed or candidate animal species occur or 
potentially occur on the project site. The federally threatened Central California Coast steelhead (Oncorhynchus 
mykiss) and the federally proposed threatened northwestern pond turtle (Actinemys marmorata) are known to 
occur in the Guadalupe River 295–390 feet west of the McEnery Convention Center and Performing Arts 
Center project sites.  
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3.1.2 Magnuson-Stevens Fishery Conservation and Management Act 

The Magnuson-Stevens Fishery Conservation and Management Act governs all fishery management activities 
that occur in federal waters within the United States’ 200-nautical-mile limit. The Act establishes eight Regional 
Fishery Management Councils responsible for the preparation of  fishery management plans (FMPs) to achieve 
the optimum yield from U.S. fisheries in their regions. These councils, with assistance from NMFS, establish 
Essential Fish Habitat (EFH) in FMPs for all managed species. Federal agencies that fund, permit, or implement 
activities that may adversely affect EFH are required to consult with NMFS regarding potential adverse effects 
of  their actions on EFH, and respond in writing to recommendations by NMFS. 
 
Project Applicability: The Pacific Fisheries Management Council has designated EFH for the Pacific Coast 
Salmon FMP within the Guadalupe River, located approximately 295–390 feet west of the proposed project 
sites for Signs 3A, 3B, and 4, due to the presence of Central Valley fall-run Chinook salmon (Oncorhynchus 
tshawytscha).  

3.1.3 Federal Migratory Bird Treaty Act 

The federal Migratory Bird Treaty Act (MBTA), 16 U.S.C. Section 703, prohibits killing, possessing, or trading 
of  migratory birds except in accordance with regulations prescribed by the Secretary of  the Interior. The MBTA 
protects whole birds, parts of  birds, and bird eggs and nests, and it prohibits the possession of  all nests of  
protected bird species whether they are active or inactive. An active nest is defined as having eggs or young, as 
described by the USFWS in its June 14, 2018, memorandum “Destruction and Relocation of  Migratory Bird 
Nest Contents”. Nest starts (nests that are under construction and do not yet contain eggs) and inactive nests 
are not protected from destruction.  
 
Project Applicability: All native bird species that occur on the project sites are protected under the MBTA. 

3.2  State Regulations 

3.2.1 California Endangered Species Act 

The California Endangered Species Act (CESA) (California Fish and Game Code, Chapter 1.5, Sections 2050-
2116) prohibits the take of  any plant or animal listed or proposed for listing as rare (plants only), threatened, 
or endangered. In accordance with CESA, the CDFW has jurisdiction over state-listed species (Fish and Game 
Code 2070). The CDFW regulates activities that may result in take of  individuals (i.e., “hunt, pursue, catch, 
capture, or kill, or attempt to hunt, pursue, catch, capture, or kill”). Habitat degradation or modification is not 
expressly included in the definition of  take under the California Fish and Game Code. The CDFW, however, 
has interpreted take to include the “killing of  a member of  a species which is the proximate result of  habitat 
modification.” 
 
Project Applicability: The Crotch’s bumble bee (Bombus crotchii), a candidate for listing under CESA, as well as 
the state threatened tricolored blackbird (Agelaius tricolor), could possibly forage in or fly through the vicinity of 
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the project sites, but no suitable breeding habitat or high-quality foraging habitat for these species is present on 
or adjacent to the project sites. No suitable habitat for additional state-listed or candidate plant or animal species 
occurs on or near the project sites.  

3.2.2 California Environmental Quality Act 

CEQA is a state law that requires state and local agencies to document and consider the environmental 
implications of  their actions and to refrain from approving projects with significant environmental effects if  
there are feasible alternatives or mitigation measures that can substantially lessen or avoid those effects. CEQA 
requires the full disclosure of  the environmental effects of  agency actions, such as approval of  a general plan 
update or the projects covered by that plan, on resources such as air quality, water quality, cultural resources, 
and biological resources. The State Resources Agency promulgated guidelines for implementing CEQA known 
as the State CEQA Guidelines. 
 
Section 15380(b) of  the State CEQA Guidelines provides that a species not listed on the federal or state lists 
of  protected species may be considered rare if  the species can be shown to meet certain specified criteria. These 
criteria have been modeled after the definitions in the FESA and the CESA and the section of  the California 
Fish and Game Code dealing with rare or endangered plants and animals. This section was included in the 
guidelines primarily to deal with situations in which a public agency is reviewing a project that may have a 
significant effect on a species that has not yet been listed by either the USFWS or CDFW or species that are 
locally or regionally rare. 
 
The CDFW has produced three lists (amphibians and reptiles, birds, and mammals) of  “species of  special 
concern” that serve as “watch lists”. Species on these lists are of  limited distribution or the extent of  their 
habitats has been reduced substantially, such that threat to their populations may be imminent. Thus, their 
populations should be monitored. They may receive special attention during environmental review as potential 
rare species, but do not have specific statutory protection. All potentially rare or sensitive species, or habitats 
capable of  supporting rare species, are considered for environmental review per the CEQA Section 15380(b). 
The CNPS, a non-governmental conservation organization, has developed CRPRs for plant species of  concern 
in California in the CNPS Inventory of  Rare and Endangered Plants. The CRPRs include lichens, vascular, and 
non-vascular plants, and are defined as follows: 

• CRPR 1A Plants considered extinct. 

• CRPR 1B Plants rare, threatened, or endangered in California and elsewhere. 

• CRPR 2A Plants considered extinct in California but more common elsewhere. 

• CRPR 2B Plants rare, threatened, or endangered in California but more common elsewhere. 

• CRPR 3 Plants about which more information is needed - review list. 

• CRPR 4 Plants of  limited distribution-watch list. 
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The CRPRs are further described by the following threat code extensions: 

• .1—seriously endangered in California; 

• .2—fairly endangered in California; 

• .3—not very endangered in California. 

Although the CNPS is not a regulatory agency and plants on these lists have no formal regulatory protection, 
plants appearing as CRPR 1B or 2 are, in general, considered to meet CEQA’s Section 15380 criteria, and 
adverse effects to these species may be considered significant. Impacts on plants that are listed by the CNPS 
on CRPR 3 or 4 are also considered during CEQA review, although because these species are typically not as 
rare as those of  CRPR 1B or 2, impacts on them are less frequently considered significant. 
 
Compliance with CEQA Guidelines Section 15065(a) requires consideration of  natural communities of  special 
concern, in addition to plant and wildlife species. Vegetation types of  “special concern” are tracked in Rarefind 
(CNDDB 2024). Further, the CDFW ranks sensitive vegetation alliances based on their global (G) and state (S) 
rankings analogous to those provided in the CNDDB. Global rankings (G1–G5) of  natural communities reflect 
the overall condition (rarity and endangerment) of  a habitat throughout its range, whereas S rankings are a 
reflection of  the condition of  a habitat within California. If  an alliance is marked as a G1–G3, all of  the 
associations within it would also be of  high priority. The CDFW provides the Vegetation Classification and 
Mapping Program’s (VegCAMP’s) currently accepted list of  vegetation alliances and associations (CDFW 2024). 
 
Project Applicability: All potential impacts on biological resources will be considered during CEQA review of 
the project in the context of this biological resources report. Project impacts are discussed in Section 6 Impacts 
and Mitigation Measures. 

3.2.3 California Fish and Game Code 

Certain sections of  the California Fish and Game Code describe regulations pertaining to protection of  certain 
wildlife species. For example, Code Section 2000 prohibits take of  any bird, mammal, fish, reptile, or amphibian 
except as provided by other sections of  the code. 
 
The California Fish and Game Code Sections 3503, 3513, and 3800 (and other sections and subsections) protect 
native birds, including their nests and eggs, from all forms of  take. Disturbance that causes nest abandonment 
and/or loss of  reproductive effort is considered take by the CDFW. Raptors (e.g., eagles, hawks, and owls) and 
their nests are specifically protected in California under Code Section 3503.5. Section 3503.5 states that it is 
“unlawful to take, possess, or destroy any birds in the order Falconiformes or Strigiformes (birds of  prey) or 
to take, possess, or destroy the nest or eggs of  any such bird except as otherwise provided by this code or any 
regulation adopted pursuant thereto.” 
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Bats and other non-game mammals are protected by California Fish and Game Code Section 4150, which states 
that all non-game mammals or parts thereof  may not be taken or possessed except as provided otherwise in 
the code or in accordance with regulations adopted by the commission. Activities resulting in mortality of  non-
game mammals (e.g., destruction of  an occupied nonbreeding bat roost, resulting in the death of  bats), or 
disturbance that causes the loss of  a maternity colony of  bats (resulting in the death of  young), may be 
considered take by the CDFW. 
 
Project Applicability: Most native bird, mammal, and other wildlife species that occur on the project sites and 
in the immediate vicinity are protected under the California Fish and Game Code. Project impacts on these 
species are discussed in Section 6 Impacts and Mitigation Measures. 

3.3  Local Regulations 

3.3.1 City of San José Tree Ordinance 

The City of  San José promotes the health, safety, and welfare of  the city by regulating the planting, removal, 
and maintenance of  trees in the city. The City provides tree protection under the Municipal Code Section 13.28 
(street trees, hedges, and shrubs), 13.32 (tree removal controls), and 13.44.220 (damaging park property). The 
Municipal Code details permit requirements for tree related work, including removal, pruning, and planting. 
Removal of  trees within the street right-of-way are subject to tree removal permitting by the City of  San José. 
Street trees are located in the public right-of-way between the curb and the sidewalk. Pruning or removal of  
street trees is illegal without a permit issued by the City. Replacement trees are required for the removal of  
ordinance-size street trees. A single trunk tree qualifies as an ordinance-size tree if  it measures 38 inches or 
more in circumference at 4.5 feet above ground (approximately 12 inches diameter at breast height). A multi-
trunk tree qualifies as ordinance-size if  the combined measurement of  each trunk circumference (at 4.5 feet 
above ground) adds up to 38 inches or more. As part of  the permit application, it is required to contact the 
planning division with regard to the replacement of  ordinance-size trees. 
 
Removal of  trees on private property, commercial, and industrial properties are also subject to tree removal 
permitting by the City of  San José. A permit is required to remove a tree of  “any size” from a commercial and 
industrial property. A separate “permit adjustment application” is required to be filed for non-ordinance-sized 
trees that will be removed from commercial and industrial properties. As part of  the permit application, it is 
required to contact the City’s planning division with regard to the replacement of  trees on private, commercial 
and industrial properties. 
 
Project Applicability: Ordinance-sized trees are present in the Center for Performing Arts project site (Signs 
3A and 2B). A tree survey may be necessary in order to (1) identify any trees that may potentially need to be 
trimmed or removed to support the project, and (2) site project activities to minimize tree impacts. The project 
will comply with the City’s tree replacement guidelines and policies for any trees that need to be removed.  
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3.3.2 City of San José Riparian Corridor Protection  

Measures to protect riparian corridors are provided in the City’s Riparian Corridor Policy Study (City of  San José 
1999), which was incorporated into the City’s Envision San José 2040 General Plan (City of  San José 2022); the 
Zoning Code (Title 20 of  the San José Municipal Code); and the City Council-adopted VHP, specifically 
Condition 11. The term riparian corridor as defined by the City means any defined stream channel, including the 
area up to the bank full-flow line, as well as all characteristic streamside vegetation in contiguous adjacent 
uplands. 
 
In 2016, the City released Council Policy 6-34 to provide guidance on the implementation of  riparian corridor 
protection consistent with all City policies and requirements that provide for riparian protection. Council Policy 
6-34 indicates that riparian setbacks should be measured from the outside edges of  riparian habitat or the top 
of  bank, whichever is greater, and that development of  new buildings and roads generally should be set back 
100 feet from the riparian corridor. However, Council Policy 6-34 also indicates that a reduced setback may be 
considered under limited circumstances, including the existence of  legal uses within the minimum setback, and 
utility or equipment installations or replacements that involve no significant disturbance to the riparian corridor 
during construction and operation and that generate only incidental human activity. 
 
Project Applicability: A riparian corridor associated with the Guadalupe River is located approximately 295–
390 feet west of  the proposed Center for Performing Arts (Signs 3A and 3B) and McEnery Convention Center 
(Sign 4) project sites. Because the project sites are located more than 100 feet from the Guadalupe River and 
its associated riparian corridor, the project does not conflict with the City’s riparian corridor policy. 

3.3.3 Santa Clara Valley Habitat Plan 

The VHP (ICF International 2012) provides a framework for promoting the protection and recovery of  natural 
resources, including endangered and threatened species, while streamlining the permitting process for planned 
development, infrastructure, and maintenance activities. The VHP allows the County of  Santa Clara, Valley 
Water, the Santa Clara Valley Transportation Authority, and the cities of  Gilroy, Morgan Hill, and San José 
(collectively, the Local Partners or Permittees) to receive endangered species permits for activities and projects 
they conduct and those under their jurisdiction. The Santa Clara Valley Open Space Authority also contributed 
to VHP preparation. The VHP will protect, enhance, and restore natural resources in specific areas of  Santa 
Clara County and contribute to the recovery of  endangered species. Rather than separately permitting and 
mitigating individual projects, the VHP evaluates natural-resource impacts and mitigation requirements 
comprehensively in a way that is more efficient and effective for at-risk species and their essential habitats. 
 
The VHP was developed in association with the USFWS and CDFW and in consultation with stakeholder 
groups and the general public. The USFWS has issued the Permittees a 50-year permit that authorizes incidental 
take of  listed species under FESA, while CDFW has issued a 50-year permit that authorizes take of  all covered 
species under the Natural Community Conservation Planning Act. This approach allows the Permittees to 
streamline future mitigation requirements into one comprehensive program. In addition to obtaining take 
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authorization for each participating agency’s respective activities, the cities and County will be able to extend 
take authorization to project applicants under their jurisdiction. 
 
The USFWS and CDFW will also provide assurances to the Permittees that no further commitments of  funds, 
land, or water will be required to address impacts on covered species beyond that described in the VHP to 
address changed circumstances. In addition to strengthening local control over land use and species protection, 
the VHP provides a more efficient process for protecting natural resources by creating new habitat reserves 
that will be larger in scale, more ecologically valuable, and easier to manage than the individual mitigation sites 
created under the current approach. 
 
The VHP and associated documents are approved and adopted by the six Local Partners (Cities of  Gilroy, 
Morgan Hill and San José, County of  Santa Clara, Santa Clara Valley Transportation Authority, and Valley 
Water). 
 
Project Applicability. The project is located within the VHP permit area, within Private Development Area 4: 
Urban Development Equal to or Greater than 2 Acres Covered. Per the Santa Clara Valley Habitat Agency’s 
online screening form, the project is not covered under the VHP because the proposed impact area is less than 
2 acres in size. Therefore, project activities are not required to comply with VHP conditions (ICF International 
2012). 
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Section 4. Environmental Setting 

4.1  General Project Area Description 

The project sites are located in San José in Santa Clara County, California (Figure 1). The climate in the project 
vicinity is coastal Mediterranean, with most rain falling in the winter and spring. Mild cool temperatures are 
common in the winter. Hot to mild temperatures are common in the summer. Climate conditions in the vicinity 
include a 30-year average of  14.8 inches of  annual precipitation with a monthly average temperature range from 
50.2ºF to 69.2ºF (PRISM Climate Group 2024). Elevations on the project sites range from 80–86 feet above 
mean sea level (Google Inc. 2024). The Natural Resource Conservation Service (NRCS) has mapped two soil 
units on the project sites: (1) Urban land-Elpaloalto complex, 0–2% percent slopes and (2) Urban land-
Campbell complex, 0–2% percent slopes, protected (NRCS 2024). Both complexes are found on basin floors, 
are well-drained, and are comprised of  mostly Urban land soils with Elpaloalto and Campbell soils as minor 
components, respectively. Urban land soils are alluvial fans composed of  disturbed and human transported 
material, while the Elpaloalto and Campbell components of  both complexes are alluvial fans derived from 
metamorphic and sedimentary rock and/or metavolcanics (NRCS 2024). 

4.2  Land Cover 

The reconnaissance-level survey identified one land cover type on the project sites: urban-suburban (i.e., 
developed/landscaped). This land cover type is described in detail below.  

4.2.1 Urban-Suburban  

Vegetation. All project locations consist of  existing 
developed areas, which are classified as an urban-
suburban land cover type (Photo 1). These areas 
include multi-story commercial and residential 
buildings, paved asphalt roadways, parking lots, 
parking garages, and sidewalks that are interspersed 
with small islands of  landscape vegetation. Landscape 
vegetation present within these areas includes trees 
such as nonnative London plane (Platanus x acerifolia), 
silver dollar tree (Eucalyptus cinerea), crepe myrtle 
(Lagerstroemia sp.), Mexican fan palm (Washingtonia 
robusta), Australian cheesewood (Pittosporum 
undulatum), and Chinese elm (Ulmus parvifolia), as well 
as locally nonnative coast redwood (Sequoia 
sempervirens). Common landscape shrubs and ground cover include Indian hawthorne (Rhaphiolepis indica), 
English ivy (Hedera helix), various bottlebrushes (Callistemon spp.), and turf  lawn. 

 

Photo 1. Representative Urban-Suburban 
Land Cover at the Second & San Carlos (Sign 
5) Proposed Sign Location 
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Wildlife. Urban-suburban land cover on the project sites serve as wildlife habitat only in a very limited capacity, 
and most wildlife species that occur in these areas are tolerant of  frequent human disturbances. Species that 
use these areas include the nonnative European starling (Sturnus vulgaris), rock pigeon (Columba livia), house 
mouse (Mus musculus), Norway rat (Rattus norvegicus), and eastern gray squirrel (Sciurus carolinensis). Native 
raccoons (Procyon lotor) and striped skunks (Mephitis mephitis) may be found foraging in developed areas near 
riparian corridors. Bats such as the Mexican free-tailed bat (Tadarida brasiliensis) may roost in small numbers in 
small crevices, openings, or flashings on buildings and other structures. Western fence lizards (Sceloporus 
occidentalis) commonly occur in urban-suburban areas and may bask on road or parking lot surfaces to raise their 
body temperature. Invertebrates such as the painted lady butterfly (Vanesssa cardui), fiery skipper butterfly 
(Hylephila phyleus), yellow-faced bumble bee (Bombus vosnesenskii or B. caliginosus), and nonnative European honey 
bee (Apis mellifera) may occasionally be found in these developed areas where suitable floral resources are 
present. Native resident bird species including the American crow (Corvus brachyrhynchos), Anna’s hummingbird 
(Calypte anna), house finch (Haemorhous mexicanus), bushtit (Psaltriparus minimus), and dark-eyed junco (Junco 
hyemalis) will nest and forage in landscape vegetation in these areas. Summer migrants such as the hooded oriole 
(Icterus cucullatus), white-throated swift (Aeronautes saxatalis), and cliff  swallow (Petrochelidon pyrrhonota) are adapted 
to developed landscapes and may utilize urban structures and landscaping for nesting and foraging. During 
winter, non-breeding migrant birds such as the ruby-crowned kinglet (Regulus calendula), cedar waxwing 
(Bombycilla cedrorum), yellow-rumped warbler (Setophaga coronata), and Townsend’s warbler (Setophaga townsendi) 
will forage in the urban landscape.  
 
In addition to the common bird species listed above, an uncommon bird of  prey, the peregrine falcon (Falco 
peregrinus anatum), was observed in multiple locations in the project area during the site visit. There has been a 
nesting pair of  peregrine falcons in a nest box on the 18th floor of  the San José City Hall building since 2007 
(Predatory Bird Research Group 2024), approximately 0.4 mile north of  the nearest proposed sign at Second 
& San Carlos Garage (Sign 5). During the 2023 nesting season, this nest fledged one female falcon. The nesting 
pair continues to be seen in and around the nest box at City Hall (San José City Hall Peregrines Listserv 2024), 
and the falcon(s) detected during the site visit likely belong to this pair. Red-tailed hawks (Buteo jamaicensis) may 
occasionally perch on tall structures in urban-suburban areas as well, and Cooper’s hawks (Accipiter cooperii) may 
nest and forage in surrounding urban areas. 

4.3  Adjacent Habitat Areas 

Two of  the project sites (i.e., Center for the Performing Arts and McEnery Convention Center) are located 
west of  the Guadalupe River, which supports mixed riparian forest and woodland habitat.  
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The mixed riparian forest and woodland along the 
Guadalupe River adjacent to the project sites is 
characterized by a moderately dense canopy with 
mature native trees such as western sycamore (Platanus 
racemosa), Fremont cottonwood (Populus fremontii) coast 
live oak (Quercus agrifolia), valley oak, (Quercus lobata), 
red willow (Salix laevigata), box elder (Acer negundo), and 
blue elder (Sambucus cerulea), as well as nonnative black 
walnut (Juglans hindsii), tree of  heaven (Ailanthus 
altissima), and Mexican fan palm. Several standing and 
fallen dead trees/snags are dispersed through the 
corridor.  

The riparian understory along this reach of  the 
Guadalupe River varies in quality, with dense native 
understory in a few locations but a relatively thin assemblage of  nonnative grasses, herbs, and shrubs in most 
areas. Nonnative English ivy is particularly abundant, forming a monoculture on the riparian forest floor in 
some areas and climbing a number of  trees and shrubs (Photo 2). Annual grasses and widely scattered forbs 
such as Harding grass (Phalaris aquatica), wild oat (Avena fatua), fennel (Foeniculum vulgare), poison oak 
(Toxicodendron diversilobum), and catchweed bedstraw (Galium aparine) are also present. Unvegetated areas in this 
section of  the river include a large area of  rip rap and erosion control mesh near the Children’s Bridge. In 
addition, the location of  this reach of  creek in the heart of  San José makes it an attractive location for the 
homeless population, and several encampments are located within the riparian habitat adjacent to the site, 
including a number of  tents erected in areas cleared of  vegetation. Over time, this has led to an abundance of  
informal trails devoid of  vegetation. 

Riparian habitats in California generally support exceptionally rich animal communities and contribute 
disproportionately to landscape-level species diversity. The presence of  seasonal flows and abundant 
invertebrate fauna provide foraging opportunities and the diverse habitat structure provides cover and breeding 
opportunities for many species along this reach of  the Guadalupe River. Reptiles such as the gopher snake 
(Pituophis catenifer), western fence lizard, and southern alligator lizard (Elgaria multicarinata) are present in the 
upland habitat along the Guadalupe River. The northwestern pond turtle is an obligate aquatic feeder and can 
potentially forage in the channel near the project sites, bask on emergent debris such as rocks or logs, and nest 
in the uplands along the river. Red-eared sliders (Trachemys scripta elegans) and other nonnative turtles also occur 
in these waters. Native amphibians such as the arboreal salamander (Aneides lugubris) and California slender 
salamander (Batrachoseps attenuates) may occur in the leaf  litter in this habitat, and the Pacific treefrog (Pseudacris 
regilla) is also commonly present. The reach of  the Guadalupe River west of  the Center for Performing Arts 
and the McEnery Convention Center project sites typically functions as a migration corridor for the federally 
threatened Central California Coast steelhead as well as the Central Valley fall-run Chinook salmon, a California 
species of  special concern, traveling between the San Francisco Bay and higher-quality spawning habitat farther 
upstream. Steelhead and salmon may attempt spawning in this reach if  they are unable to access higher-quality 

 

Photo 2. Mixed Riparian Forest and 
Woodland Habitat along the Guadalupe 
River West of the McEnery Convention Center 
Project Site. 
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habitat upstream due to seasonally low flows, and Chinook salmon have been documented spawning nearby 
(South Bay Clean Creeks Coalition 2024). 

Mammals use the Guadalupe River for forage, shelter, water, and as a movement corridor. The American beaver 
(Castor canadensis) was re-introduced to the South Bay and may occasionally move through the river near the 
project sites. Several species of  bats, including the Yuma bat (Myotis yumanensis), Mexican free-tailed bat, and big 
brown bat (Eptesicus fuscus) forage for insects over stream habitats, and the western red bat (Lasiurus blossevillii), 
a California species of  special concern, may occur in low numbers during migration in leaf  litter or among tree 
leaves. More urban-adapted mammals, such as the native raccoon and striped skunk, as well as the nonnative 
Virginia opossum (Didelphis virginiana), Norway rat, black rat (Rattus rattus), feral domestic cat (Felis catus), and 
eastern gray squirrel reside in riparian habitat along the Guadalupe River.  

We consider the riparian habitat along this reach of  the Guadalupe River to be of  moderate quality for birds. 
Many bird species that are attracted to herbaceous vegetation and aquatic habitats along the river are expected 
to move past the project sites when flying to, from, or along the Guadalupe River. The large numbers of  mature 
trees, including native trees, as well as the presence of  patches of  dense understory vegetation contribute 
positively to the value of  this habitat for birds. However, the relatively narrow width of  the riparian canopy, the 
presence of  patches of  bare ground understory, the high level of  human disturbance from encampments, 
abundance of  feral cats and associated feeding stations, and its urban surroundings negatively affect the quality 
of  this habitat for birds and other wildlife. Nevertheless, songbirds that migrate along the Pacific Flyway and 
travel through the site vicinity are expected to be attracted to this reach of  the Guadalupe River, and this habitat 
is used by migrating birds. Furthermore, this reach of  the Guadalupe River is used regularly by resident birds 
that are present in the vicinity year-round and are attracted to the riparian habitat for foraging and nesting 
opportunities.  

Resident birds that are likely to use riparian habitats along the Guadalupe River west of  the Center for 
Performing Arts and the McEnery Convention Center project sites for foraging and nesting include the 
American robin (Turdus migratorius), Bewick’s wren (Troglodytes aedon), Nuttall’s woodpecker (Dryobates nuttallii), 
house finch, red-shouldered hawk (Buteo lineatus), chestnut-backed chickadee (Poecile rufescens), bushtit, black 
phoebe (Sayornis nigricans), and many others. Furthermore, summer visitors such as yellow warbler (Setophaga 
petechia), Wilson’s warbler (Cardellina pusilla), and northern rough-winged swallow (Stelgidopteryx serripennis) may 
forage in the vicinity but are not expected to nest due to the high levels of  human disturbance and lack of  
suitable breeding habitat. Numerous additional bird species use these riparian habitats for foraging and cover 
during migration and winter; these include the hermit thrush (Catharus guttatus), white-crowned sparrow 
(Zonotrichia leucophrys), yellow-rumped warbler, and ruby-crowned kinglet. Waterfowl that may forage and/or 
breed along the channel include the mallard (Anas platyrhynchos), Canada goose (Branta canadensis), common 
merganser (Mergus merganser), and, in winter, hooded merganser (Lophodytes cucullatus). Approximately 104 bird 
species have been recorded on eBird, the database of  bird sightings curated by Cornell University’s Laboratory 
of  Ornithology, at the Guadalupe River Trail--downtown San José “hotspot” located 350 feet west of  the 
proposed Sign 4 at the McEnery Convention Center project site, and a combined 144 species have been 
recorded at urban hotspots along the Guadalupe River in the general vicinity of  the project sites (Cornell Lab 
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of  Ornithology 2024). These observations demonstrate the high bird diversity associated with habitats along 
this general reach of  the Guadalupe River. 

4.4  Wildlife Movement 

Wildlife movement within and in the vicinity of  the project sites takes many forms and is different for the 
various suites of  species associated with these lands. Bird and bat species move readily over the landscape in 
the project vicinity, foraging over and within both natural lands and landscaped areas. Mammals of  different 
species move within their home ranges, but also disperse between patches of  habitat. Generally, reptiles and 
amphibians similarly settle within home ranges, sometimes moving to central breeding areas, upland refugia, or 
hibernacula in a predictable manner, but also dispersing to new areas. Some species, especially among the birds 
and bats, are migratory, moving into or through the project vicinity during specific seasons. Aside from bats, 
there are no other mammal species in the vicinity of  the site that are truly migratory. However, the young of  
many mammal species disperse from their natal home ranges, sometimes moving over relatively long distances 
in search of  new areas in which to establish. 
 
Movement corridors are segments of  habitat that provide linkage for wildlife through the mosaic of  suitable 
and unsuitable habitat types found within a landscape while also providing cover. On a broader level, corridors 
also function as paths along which wide-ranging animals can travel, populations can move in response to 
environmental changes and natural disasters, and genetic interchange can occur. In California, environmental 
corridors often consist of  riparian areas along streams, rivers, or other natural features. 
 
Due to the presence of  development north, east, and south of  the project sites there are currently no well-
defined or important movement corridors for mammals, amphibians, or reptiles on or through each of  the 
proposed sign locations. Wildlife species may move through the area using cover and refugia as they find them 
available. The Guadalupe River to the west, which eventually drains to the open waters of  the San Francisco 
Bay, and its associated riparian corridor adjacent to the site serves as a movement corridor for several common 
and special-status species of  birds, fish, mammals, reptiles, and amphibians. In addition, a number of  birds, 
mammals, reptiles, and amphibians utilize the riparian corridor of  the Guadalupe River for movement purposes, 
as it provides sufficient vegetative cover preferred by these species when navigating across the landscape. 
Specifically, migratory passerines, migratory fish, northwestern pond turtles, Sierran chorus frogs, striped 
skunks, raccoons, amongst other species, are expected to move along this corridor west of  the Center for 
Performing Arts and the McEnery Convention Center project sites. 
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Section 5. Special-Status Species and Sensitive Habitats 

CEQA requires assessment of  the effects of  a project on species that are protected by state, federal, or local 
governments as “threatened, rare, or endangered”; such species are typically described as “special-status 
species”. For the purpose of  the environmental review of  the project, special-status species have been defined 
as described below. Impacts on these species are regulated by some of  the federal, state, and local laws and 
ordinances described in Section 3 above. 
 
For purposes of  this analysis, “special-status” plants are considered plant species that meet one or more of  the 
following criteria: 

• Listed under FESA as threatened, endangered, proposed threatened, proposed endangered, or a candidate 
species. 

• Listed under CESA as threatened, endangered, rare, or a candidate species. 

• Listed by the CNPS as CRPR 1A, 1B, 2, 3, or 4. 

For purposes of  this analysis, “special-status” animals are considered animal species that meet one or more of  
the following criteria: 

• Listed under FESA as threatened, endangered, proposed threatened, proposed endangered, or a candidate 
species. 

• Listed under CESA as threatened, endangered, or a candidate threatened or endangered species. 

• Designated by the CDFW as a California species of  special concern. 

• Listed in the California Fish and Game Code as fully protected species (fully protected birds are provided 
in Section 3511, mammals in Section 4700, reptiles and amphibians in Section 5050, and fish in Section 
5515). 

Information concerning threatened, endangered, and other special-status species that potentially occur on or 
nearby to the project sites was collected from several sources and reviewed by H. T. Harvey & Associates 
ecologists as described in Section 2.1 above. Figure 7 depicts CNDDB records of  special-status plant species 
in the general vicinity of  the project sites and Figure 8 depicts CNDDB records of  special-status animal species. 
These generalized maps show areas where special-status species are known to occur or have occurred 
historically. 
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5.1  Special-Status Plant Species 

The CNPS (2024) and CNDDB (2024) identify 68 special-status plant species as potentially occurring in at least 
one of  the nine USGS 7.5-minute quadrangles containing or surrounding the project site (for CNPS) or within 
the project vicinity (for CNDDB). Of  the 68 potentially occurring special-status plant species, all were 
determined to be absent from the proposed project locations for at least one of  the following reasons: (1) 
absence of  suitable habitat types, (2) extent of  urban development, (3) lack of  specific microhabitat or edaphic 
requirements, (4) the elevation range of  the species is outside of  the range of  the project sites, and/or (5) the 
project site is outside the species’ known geographic range and/or there are no nearby extant records. 

5.2  Special-Status Animal Species 

A number of  special-status animal species are known to occur in the project vicinity, including several special-
status species that occur along the Guadalupe River to the west (CNDDB 2024). However, the dense urban 
surroundings as well as the absence of  specific habitat features favored by various special-status animal species 
make the project sites themselves unsuitable for the majority of  these species. The potential for special-status 
animal species to occur on the project sites, as well as along the nearby reach of  the Guadalupe River (to inform 
our assessment of  potential indirect impacts), is as follows: 

• The following special-status species are absent from the project sites and the nearby reach of  the Guadalupe 
River due to a lack of  suitable habitat and/or isolation of  these areas from nearby populations by 
urbanization: the Bay checkerspot butterfly (Euphydryas editha bayensis), California tiger salamander 
(Ambystoma californiense), California red-legged frog (Rana draytonii), foothill yellow-legged frog (Rana boylii), 
Swainson’s hawk (Buteo swainsoni), golden eagle (Aquila chrysaetos), bald eagle (Haliaeetus leucocephalus), least 
Bell’s vireo (Vireo bellii pusillus), burrowing owl (Athene cunicularia), loggerhead shrike (Lanius ludovicianus), 
San Francisco common yellowthroat (Geothlypis trichas sinuosa), Alameda song sparrow (Melospiza melodia 
pusillula), San Joaquin kit fox (Vulpes macrotis mutica), American badger (Taxidea taxus), pallid bat (Antrozous 
pallidus), and Townsend’s big-eared bat (Corynorhinus townsendii). While certain special-status birds such as 
bald eagles, burrowing owls, and loggerhead shrikes may fly over the project sites at times, none are 
expected to nest in, or make use of, any resources on the project sites. 

• No nests of  San Francisco dusky-footed woodrats were observed on the project sites or along the adjacent 
reach of  the Guadalupe River during the site visit on November 1, 2023, and this species is determined to 
be absent from these areas.  

• The state fully protected white-tailed kite (Elanus leucurus) is known to nest in urban areas and may nest in 
landscaped trees in portions of  San Jose where sufficient foraging habitat is present to support a nesting 
pair, such as near the Mineta International Airport. However, sufficient open grassland foraging habitat to 
support a nesting pair of  this species is absent from the project sites and surrounding areas. Individuals 
may fly over the site occasionally but are not expected to make substantial use of  the project sites and 
surrounding areas, including the nearby reach of  the Guadalupe River. 
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• Tricolored blackbirds have bred in only a few scattered locations, and are absent from, or occur only as a 
nonbreeder in, most of  Santa Clara County (Rottenborn 2007). This species typically nests in extensive 
stands of  tall emergent herbaceous vegetation in non-tidal freshwater marshes and ponds. No suitable 
nesting habitat for this species is present on the project sites or in adjacent areas along the Guadalupe River, 
and high levels of  surrounding human disturbance likely preclude nesting by this species. Thus, this species 
is not expected to nest near the project sites. However, individuals may occur in the project vicinity as 
infrequent nonbreeding foragers. 

• No milkweed is present on the project sites to provide breeding habitat for monarch butterflies. The 
monarch butterfly occurs throughout the region as a migrant, and small numbers of  individuals may forage 
on floral resources on the project sites, especially during spring and fall migration. However, landscape 
vegetation within these areas does not provide high-quality foraging habitat for this species, and individuals 
are not expected to make use of  these areas except infrequently and opportunistically when moving through 
the area. No current or historical fall or winter aggregations of  monarch butterflies are known in Santa 
Clara County. 

• No grasses or burrows are present on the project sites to provide nesting sites for Crotch’s bumble bees.  
The project sites do not provide high-quality habitat for this species due to the extent of  urban 
development, low concentrations of  high-quality floral resources, and isolation from high-quality nesting 
habitat and/or source populations. It is possible that occasional individuals may fly through the project 
sites, and possibly forage briefly, but there is no high-quality foraging habitat present.  

• No suitable nesting habitat for yellow warblers is present on the project sites. Riparian habitat along the 
Guadalupe River to the west is unlikely to be used for nesting by this species, which nests in the San Jose 
area only in areas with more open space adjacent to riparian nesting habitat. The species is an abundant 
migrant throughout the project region during the spring and fall, when nonbreeding individuals may forage 
along the Guadalupe River adjacent to the sites as well as in the landscaped habitat on the sites themselves. 

• No suitable roosting habitat for bats is present on the project sites, and bats are unlikely to make substantial 
use of  the sites for foraging opportunities due to the limited extent of  vegetation and associated lack of  
invertebrate prey. Very low numbers of  the western red bat, a California species of  special concern, can 
potentially roost in riparian trees along the Guadalupe River west of  the project sites.  

• No aquatic habitats to support special-status fish species or northwestern pond turtles are present on the 
project sites. However, the reach of  the Guadalupe River to the east supports the Central California Coast 
steelhead, Central Valley fall-run Chinook salmon, Pacific lamprey (Entosphenus tridentatus), Sacramento 
hitch (Lavinia exilicauda exilicauda), and southern coastal roach (Hesperoleucus venustus subditus), as well as the 
northwestern pond turtle. Although northwestern pond turtles are known to nest in adjacent areas, no 
suitable nesting habitat is present on the project sites, and individuals of  this species are not expected to 
travel along urban roadways to reach the project sites.  
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5.3  Sensitive Natural Communities, Vegetation Alliances, and 
Habitats 

Natural communities have been considered part of  the Natural Heritage Conservation triad, along with plants 
and animals of  conservation significance since the state inception of  the Natural Heritage Program in 1979. 
The CDFW determines the level of  rarity and imperilment of  vegetation types and tracks sensitive communities 
in its Rarefind database (CNDDB 2024). Global rankings (G) of  natural communities reflect the overall 
condition (rarity and endangerment) of  a habitat throughout its range, whereas state (S) rankings are a reflection 
of  the condition of  a habitat within California. Natural communities are defined using NatureServe’s standard 
heritage program methodology as follows (Faber-Langendoen et al. 2012):  

G1/S1:   Critically imperiled 

G2/S2:   Imperiled 

G3/S3:   Vulnerable. 

G4/S4:   Apparently secure 

G5/S4:   Secure 

In addition to tracking sensitive natural communities, the CDFW also ranks vegetation alliances, defined by 
repeating patterns of  plants across a landscape that reflect climate, soil, water, disturbance, and other 
environmental factors (Sawyer et al. 2009). If  an alliance is marked G1-G3, all of  the vegetation associations 
within it will also be of  high priority (CDFW 2024). The CDFW provides VegCAMP’s currently accepted list 
of  vegetation alliances and associations (CDFW 2024). 
 
Impacts on CDFW sensitive natural communities, vegetation alliances/associations, or any such community 
identified in local or regional plans, policies, and regulations, must be considered and evaluated under CEQA 
(Title 14, Division 6, Chapter 3, Appendix G of  the California Code of  Regulations). Furthermore, aquatic, 
wetland and riparian habitats are also protected under applicable federal, state, or local regulations, and are 
generally subject to regulation, protection, or consideration by the USACE, RWQCB, CDFW, and/or the 
USFWS. 

5.3.1 Sensitive Natural Communities 

A query of  sensitive habitats in the CNDDB (2024) identified two sensitive natural communities as occurring 
within the nine 7.5-minute USGS quadrangles containing or surrounding the project sites: serpentine 
bunchgrass grassland (Rank G2/S2.2) and northern coastal salt marsh. These sensitive natural communities do 
not occur at or near the proposed project locations. Mixed riparian woodland and forest habitat along the 
Guadalupe River located 295–390 feet west of  the Center for Performing Arts and McEnery Convention 
Center project sites does not meet the definition of  the sycamore alluvial woodland natural community type, which 
is dominated by the presence of  western sycamores (Platanus racemosa), and occurs within braided, depositional 
channels of  intermittent streams, usually with cobble or boulder substrate (Holland 1986).  
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5.3.2 Sensitive Vegetation Alliances 

No sensitive vegetation alliances occur at any of the proposed sign locations due to the extent of urban 
development. 

5.3.3 CDFW Riparian Habitat 

Due to its rarity and disproportionately high habitat values and functions to wildlife, the CDFW considers 
riparian habitat to be sensitive. As described above in Section 3.2.3, the CDFW would likely claim jurisdiction 
over areas at, and below, the top of bank lines on either side of the Guadalupe River regardless of the vegetative 
composition of these areas. However, riparian habitat associated with the Guadalupe River corridor does not 
occur on the project sites, nor would it be directly or indirectly impacted by project activities.  

5.3.4 Sensitive Habitats (Waters of the U.S./State) 

No wetlands or other waters of the U.S./state occur on the project sites. The Guadalupe River, located 295–
390 feet west of the Center for Performing Arts and McEnery Convention Center project sites, is considered 
jurisdictional waters of the U.S. up to the ordinary high water mark, and the RWQCB may claim the banks of 
the creek, and riparian habitat rooted below top of bank, as waters of the state.  
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Section 6. Impacts and Mitigation Measures 

CEQA and the State CEQA Guidelines provide guidance in evaluating impacts of  projects on biological 
resources and determining which impacts will be significant. The Act defines “significant effect on the 
environment” as “a substantial adverse change in the physical conditions which exist in the area affected by the 
proposed project.” 
 
Appendix G of  State CEQA Guidelines provides a checklist of  other potential impacts to consider when 
analyzing the significance of  project effects. The impacts listed in Appendix G (Chapter IV) may or may not 
be significant, depending on the level of  the impact. For biological resources, these impacts include whether 
the project would: 

A. “have a substantial adverse effect, either directly or through habitat modifications, on any species identified 
as a candidate, sensitive, or special status species in local or regional plans, policies, or regulations, or by the 
California Department of  Fish and Game or U.S. Fish and Wildlife Service” 

B. “have a substantial adverse effect on any riparian habitat or other sensitive natural community identified in 
local or regional plans, policies, regulations or by the California Department of  Fish and Game or U.S. Fish 
and Wildlife Service” 

C. “Have a substantial adverse effect on state or federally protected wetlands (including, but not limited to, 
marsh, vernal pool, coastal, etc.) through direct removal, filling, hydrological interruption, or other means” 

D. “interfere substantially with the movement of  any native resident or migratory fish or wildlife species or 
with established native resident or migratory wildlife corridors, or impede the use of  native wildlife nursery 
sites” 

E. “conflict with any local policies or ordinances protecting biological resources, such as a tree preservation 
policy or ordinance” 

F. “conflict with the provisions of  an adopted Habitat Conservation Plan, Natural Community Conservation 
Plan, or other approved local, regional, or state habitat conservation plan” 

Potential impacts on biological resources as a result of  the proposed project were systematically evaluated at 
the project level based on the project plans, description, and impact areas provided to us by David J. Powers & 
Associates through January 2024.  
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6.1  Impacts on Special-Status Species: Have a substantial adverse effect, 
either directly or through habitat modifications, on any species identified as 
a candidate, sensitive, or special-status species in local or regional plans, 
policies, or regulations, or by the CDFW or USFWS (Less than Significant) 

6.1.1 Impacts on Urban-Suburban Land Cover and Associated Common Plant and 
Wildlife Species (Less than Significant) 

An analysis of  urban habitats and associated common plant and animal species is not required under CEQA. 
However, because the project will have only very limited potential to impact listed, sensitive, and special-status 
species, this section is included for informational purposes to disclose the project’s primary impacts on 
biological resources. 
 
The proposed project will create improvements within existing developed/landscaped areas on the project sites. 
Permanent impacts would occur as a result of  building demolition, the construction of  new signs, and the 
removal of  landscape vegetation. The developed/landscaped habitat on the sites is abundant and widespread 
regionally, and is not particularly sensitive or valuable (from the perspective of  providing important plant or 
wildlife habitat).  
 
As discussed previously, the project site currently supports a number of  common, urban-adapted wildlife 
species, although due to its largely developed nature, the site provides relatively low-quality habitat for most 
species and thus supports relatively small numbers of  individuals of  any one species. Terrestrial reptiles that 
occur on the project sites, including such common species as western fence lizards, could be injured or killed 
by movement of  equipment, vehicle traffic, worker foot traffic, and/or vegetation removal. Common 
invertebrates, such as butterflies and moths, could be adversely impacted if  host or plants are damaged or killed 
as a result of  work site clearing, crushing by equipment, or trampling by project personnel. Project activities 
will also result in a temporary reduction in habitat for mammals on the sites and might result in the injury or 
mortality of  individuals by equipment, vehicle traffic, and worker foot traffic. However, the majority of  the 
mammals that occur on the sites are nonnative species (e.g., eastern gray squirrels and Virginia opossums), 
which prey upon or compete with the native wildlife species that may occur on the site. Larger native mammals 
that may occur on the sites include skunks and raccoons. Adults of  these species are highly mobile and are 
expected to move out of  the way of  construction vehicles and equipment, and to take cover in the existing 
trees and other vegetation that will be preserved on the sites and in nearby areas.  
 
In general, the common wildlife species that occur on the sites are regionally abundant, are present in widely 
available habitats in the region, and will continue to be present on the sites following construction. Additionally, 
the project would impact only a small proportion of  their regional populations, and the number of  individuals 
likely to be displaced by habitat disturbance and loss would be quite small with respect to the amount of  suitable 
habitat available in the area. Thus, impacts on common species and their habitats resulting from the 
implementation of  the project would not meet the threshold of  having a substantial adverse effect, and would 
not be considered significant under CEQA. All native plant species found or with any potential to occur on the 
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sites are regionally abundant and common in California. Therefore, implementation of  the project would not 
have a substantial adverse effect on common plant species and impacts on such species would also not be 
considered significant under CEQA.  

6.1.2 Impacts on Nonbreeding Special-Status Invertebrates, Birds, and Mammals (Less 
than Significant) 

The monarch butterfly, Crotch’s bumble bee, yellow warbler, tricolored blackbird, and western red bat 
potentially occur on or adjacent to the project sites as nonbreeding migrants, transients, or foragers, but they 
are not known or expected to breed or occur in large numbers on or near the project sites.  
 
Activities under the proposed project would have some potential to impact foraging habitats and/or disturb 
individuals of  these species. Construction activities might result in a temporary direct impact through the 
alteration of  foraging patterns (e.g., avoidance of  work sites because of  increased noise and activity levels during 
maintenance activities) but would not result in the loss of  individuals, as individuals of  these species would 
move away from any construction areas or equipment before they could be injured or killed. Further, the project 
site does not provide important foraging habitat used regularly or by large numbers of  individuals of  any of  
these species. As a result, impacts of  the project will have little impact on these species’ foraging habitat and 
no substantive impact on regional populations of  these species. Therefore, impacts on nonbreeding special-
status species would be less than significant. 

6.1.3 Impacts of Increased Lighting on Wildlife Using Aquatic and Riparian Habitats 
along the Guadalupe River (Less than Significant) 

The project will result in the construction of  electronic signs that will increase the amount of  lighting on and 
around the project sites. No up-lighting is proposed in the project design, and the signs will be tilted downwards, 
rimmed, and/or fitted with equivalent measures to attenuate any unwanted up-lighting. Depending on the 
location, direction, and intensity of  lighting from the proposed signs, this lighting can potentially spill into 
adjacent natural areas, thereby resulting in an increase in lighting compared to existing conditions. Areas 
surrounding the majority of  the project sites are entirely developed urban habitats and parklands that do not 
support sensitive species or sensitive aquatic and riparian habitats; impacts of  lighting within these areas are 
discussed in Section 6.1.4 below. However, the riparian and wetland habitats along the Guadalupe River located 
west of  the Center for Performing Arts (Signs 3A and 3B) and McEnery Convention Center (Sign 4) project 
sites provide suitable habitat for a variety of  wildlife species, including riparian bird communities and sensitive 
species such as the northwestern pond turtle and special-status fish, and are close enough to the project site to 
potentially be affected by an increase in lighting. These potential impacts are discussed in this section due to 
the greater sensitivity of  species and habitats present along the Guadalupe River compared to surrounding 
urban areas.  
 
The intensity, spectral quality (i.e., the distribution of  blue, green, red, and other portions of  the light spectrum 
emitted by a light source), duration, and periodicity of  exposure to light affect the biochemistry, physiology, 
and behavior of  organisms (The Royal Commission on Environmental Pollution 2009). Many animals are 
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sensitive to light cues, having evolved behavioral and/or physiological responses to natural variations in light 
levels resulting from the day–night cycle, the cycle of  the moon, and the seasonal light cycle. Responses can 
affect processes as diverse as growth, metabolism, patterns of  movement (e.g., migration), feeding, breeding 
behavior, molting, and hibernation (Ringer 1972, de Molenaar et al. 2006). This holds true for birds (Longcore 
and Rich 2004, Miller 2006, de Molenaar et al. 2006, Da Silva et al. 2015), mammals (Beier 2006, de Molenaar 
et al. 2003 as cited in Longcore and Rich 2016, Voigt et al. 2017), and other taxa as well, suggesting that increases 
in ambient light may interfere with these processes across a wide range of  species, resulting in impacts on 
wildlife populations.  
 
Artificial lighting has also been shown to increase the nocturnal activity of  predators like owls, hawks, and 
mammalian predators (Negro et al 2000, Longcore and Rich 2004, DeCandido and Allen 2006, Beier 2006), 
and to affect the composition of  the invertebrate community present in the area (Davies et al. 2012). In addition, 
some bat species have been found to congregate around artificial light sources because of  the high numbers of  
flying insects they attract (Frank 1988, Eisenbeis 2006). The presence of  artificial light may also influence 
habitat use by rodents (Beier 2006), and by breeding birds (Rogers et al. 2006, de Molenaar et al. 2006), by 
causing avoidance of  well-lit areas, resulting in a net loss of  habitat availability and quality. 
 
Artificial lighting may affect fish species in a variety of  ways. For example, an increase in nighttime illuminance 
can disturb the seasonal and diel light cycles of  freshwater invertebrates that fish feed upon by disrupting their 
nocturnal drift periods, which typically occur during times of  day with low predation risk (Flecker 1992, 
Miyasaka and Nakano 2001, Hernandez and Peckarsky 2014). This can reduce the nocturnal drift activity of  
freshwater invertebrates, and potentially reduce the availability of  prey for foraging fish species. In addition, an 
increase in nighttime illuminance can disrupt the temporal and spatial movement patterns of  young (fry) fish 
that typically disperse and migrate at night to decrease their risk of  predation (Scheuerell and Schindler 2003, 
Stich et al. 2015, Zapata et al 2019). Numerous studies have shown that an increase in nighttime illuminance 
on bodies of  water can inhibit foraging activity, increase fish predation risk, and significantly change the 
composition of  fish communities that occur across a day-night period (Riley et al. 2013, Zapata et al. 2014). 
 
Little is known about potential effects of  artificial lighting on many species of  amphibians and reptiles, 
including freshwater turtles (Perry et al. 2008). Northwestern pond turtles most likely exhibit physiological and 
behavioral responses to the presence of  novel artificial light sources. However, few studies have revealed any 
conclusive data on what the impacts may be from artificial lighting in urban environments on adjacent habitats 
where freshwater turtles may occur (Perry et al 2008). To our knowledge, no specific studies have attempted to 
elucidate pond turtle responses to an increase in artificial lighting in their natural aquatic habitats. Northwestern 
pond turtles are primarily active during the day, spending the majority of  their time basking on haul-out 
structures, such as patches of  floating vegetation and logs near the edges or in the middle of  their aquatic 
habitats, where they can quickly escape if  threatened (Jennings and Hayes 1994). Some crepuscular and 
nocturnal movements have been observed by the species, but pond turtles typically take refuge at the bottom 
of  aquatic habitats, burying themselves in muddy bottoms or dense vegetation during the night, and thus, in 
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our opinion, are not expected to be significantly affected by an increase in artificial light conditions from the 
proposed project. 
 
Our assessment of  potential impacts of  illuminance of  the proposed project on aquatic and riparian habitats 
along the Guadalupe River considers existing lighting conditions within these areas, as well as any expected 
changes in illuminance that would result from the construction of  the new electronic signs. Signs located close 
enough to the Guadalupe River to potentially illuminate riparian and aquatic habitats are Signs 3A and 3B at 
the Center for the Performing Arts, and Sign 4 at the McEnery Convention Center.  

Center for the Performing Arts (Signs 3A and 3B) 

Although Signs 3A and 3B are located 390 feet and 300 feet east of  the Guadalupe River, respectively, both of  
these signs will be directed away from sensitive aquatic and riparian habitats along the river (Figure 4a). As a 
result, light from these signs will not increase illuminance within sensitive aquatic and riparian habitats along 
the Guadalupe River riparian corridor, and this impact is less than significant.  

McEnery Convention Center (Sign 4) 

Sign 4 is located 295 feet from the Guadalupe River; Side 1 will be directed to the southwest, and Side 2 will be 
directed to the northwest (Figure 5a). No buildings or other structures are present in between the proposed 
sign locations and the Guadalupe River to potentially block this lighting. Thus, there is some potential for light 
from this sign to increase illuminance within sensitive aquatic and riparian habitats along the Guadalupe River.  
 
The area in between Sign 4 and the Guadalupe River consists of  paved sidewalks, Almaden Boulevard, and the 
paved Almaden/Woz Way parking lot (Figure 5A). During the November 1, 2023 pre-dawn site visit, light from 
numerous downward-facing streetlights, as well as several stoplights, was present along Almaden Boulevard 
(Photo 3), and numerous downward-facing parking lot fixtures were also present throughout the Almaden/Woz 
Way parking lot (Photos 3 and 4). Smaller lights and illuminated directional signs are also present on the adjacent 
buildings, and light from these signs is directed outwards towards the Guadalupe River. Along the Guadalupe 
River Trail there is a row of  unshielded, spherical pedestrian lights that shine light directly onto the riparian 
trees (Photos 3 and 4). Other ambient light sources include lights from vehicular traffic.  
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Photo 3. Looking Southwest from the Proposed Sign 4 Location towards the Guadalupe 
River. Existing Ambient Light Conditions Include Downward-Facing Streetlights and 
Parking Lot Lights, Stoplights, and (Visible in the Background) Unshielded Pedestrian Trail 
Lights Immediately adjacent to the Guadalupe River that Shine Light Directly on the 
Riparian Trees. 
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Photo 4.  Lighting in the Almaden/Woz Way Parking Lot, with Unshielded Pedestrian Trail 
Lights along the Guadalupe River Trail in the Background Shining Light Directly on Riparian 
Trees. 

During the site visit, we assessed the potential visibility of  light from the proposed 60-foot-tall signs to aquatic 
species in the Guadalupe River by crouching immediately adjacent to the channel and assessing the direct 
visibility of  the sign locations from the river’s surface. We confirmed that light from a 60-foot-tall sign would 
not directly shine on the surface of  the Guadalupe River because the steep bank between the signs and the 
water’s surface would block any direct light from the signs from shining on the aquatic habitat, and would 
prevent fish, turtles, or other aquatic organisms from seeing the signs.  

A lighting study provided for the project measured existing lighting levels at the sign locations (The Lighting 
Design Alliance, Inc. 2023). Existing illuminance at the sidewalk immediately adjacent to Sign 4 is 1.62 
footcandles, and existing illuminance in the Almaden/Woz Way parking lot 250 feet from the proposed sign is 
1.45 footcandles. Existing illuminance along the Guadalupe River, including illuminance from the unshielded 
lights that line the Guadalupe River Trail, was not measured. However, as shown on Photos 3 and 4, illuminance 
along the Guadalupe River Trail is greater than in the adjacent Almaden/Woz Way parking lot due to the 
presence of  the unshielded pedestrian lights. 

Lighting from proposed Sign 4 would increase illuminance as measured on the horizontal plane (e.g., on the 
ground) and on the vertical plane (e.g., on a tree). This increase in horizontal and vertical illuminance would 
dissipate with distance from the sign. Based on the location and angle of  each side of  Sign 4, a section of  
riparian habitat along the Guadalupe River corridor would be subject to an increase in horizontal and vertical 
illuminance from the proposed sign (Figure 9). Based on the City’s requirements regarding brightness of  signs, 
Sign 4 is expected to increase illuminance by up to 0.1 footcandle at trees along the edge of  the riparian corridor 
(The Lighting Design Alliance, Inc. 2023). No increase in horizontal illuminance would occur on the surface 
of  the river itself, as the steep bank at this location would block all illuminance from the proposed sign.  
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As discussed above, there is no quantitative level of  illuminance that is agreed upon as a threshold for significant 
impacts to animals. Thus, our assessment of  the potential effects of  an increase in illuminance on riparian and 
aquatic habitats along the Guadalupe River from Sign 4 is based upon the available information cited above, 
our observations of  ambient light conditions along the river, and our experience observing birds under existing 
and increased levels of  illuminance opposite an electronic billboard near the edge of  McNabney Marsh in 
Martinez, California (H. T. Harvey & Associates 2018). At that location, we monitored the responses of  birds 
using the marsh opposite the billboard to an increase in ambient lighting conditions. Pre- and post-illumination 
measurements were taken at two separate monitoring stations by turning the billboard lighting on and off  as 
necessary. Pre-illumination readings were 0.0 footcandles, with the exception of  one area where 0.04 footcandle 
was recorded (likely due to the presence of  a California Department of  Transportation message board located 
nearby). An increase in illuminance of  0.02 footcandle in the marsh was recorded when the billboard was turned 
on, and we observed no behavioral change by birds using the marsh. We have also consulted with other 
applicants and lighting engineers working on other electronic billboards and have reached a conclusion that 
increases in illuminance of  up to 0.1 footcandle within an existing dark area would not be harmful to terrestrial 
wildlife.  
 
The construction of  Sign 4 would result in an increase in illuminance of  up to 0.1 footcandle in trees along the 
edge of  the Guadalupe River riparian corridor between dusk and midnight (when the sign would be turned off) 
and therefore would not exceed the 0.1-footcandle threshold for a potentially adverse impact. In addition, the 
riparian habitats along the river are currently illuminated throughout the night (i.e., from dusk until dawn) by 
unshielded fixtures located along the adjacent Guadalupe River Trail that shine light directly onto the riparian 
trees (Photos 3 and 4). Because this riparian habitat is already lit with relatively high levels of  lighting, any 
invertebrates, fish, amphibians, reptiles, birds, and mammals that use this area are acclimated to existing lighting 
levels. Further, increases in illumination of  the waters of  the river itself, and riparian habitat that is not along 
the immediate edge of  the riparian corridor, will be lower than 0.1 footcandle due to shading from trees along 
the edge and shading by the steep river bank. Because wildlife along the Guadalupe River near Sign 4 are already 
acclimated to higher levels of  ambient lighting in urban areas, and because the increase in illuminance of  
riparian habitats along the Guadalupe River will not exceed 0.1 footcandle, lighting from Sign 4 would not 
substantially disturb wildlife using these habitats, and this impact would be less than significant under CEQA.  

6.1.4 Impacts of Increased Lighting on Local and Migrating Birds (Less than Significant) 

As discussed under Section 6.1.3 above, the project will construct electronic signs that will increase the amount 
of  lighting on and around the project sites. Depending on the location, direction, and intensity of  exterior 
lighting, this lighting can potentially spill into adjacent areas, thereby resulting in an increase in lighting 
compared to existing conditions. The effects of  lighting from Sign 4 on riparian and aquatic habitats along the 
Guadalupe River are discussed separately in Section 6.1.3 above due to the sensitivity of  these habitats; the 
following section discusses the effects of  the proposed lighting on birds that use surrounding urban areas and 
parks, or that fly over the project sites during migration. 
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Local Birds. As discussed in Section 6.1.3, many animals, including birds, are sensitive to light cues, and birds 
that currently use the project sites and adjacent areas can potentially be affected by lighting from the proposed 
signs. However, the areas surrounding the project sites (with the exception of  the Guadalupe River, discussed 
in Section 6.1.3 above) are primarily developed urban habitats that do not support sensitive species that might 
be significantly impacted by illuminance from the project. In addition, these species would be acclimated to 
existing levels of  illuminance in surrounding areas of  San José. As discussed in Section 1.1.2 above, all proposed 
electronic signs will incorporate programming elements to ensure that the signs are switched off  from midnight 
until 6:00 a.m., are not animated, and reduce unwanted upward light. With these programming elements, 
potential impacts on local birds due to increased lighting would be less than significant. 
 
Sign 2 is located adjacent to Plaza de Cesar Chavez Park, which supports a number of  native Quercus oak trees 
and a relatively abundant community of  birds compared to the other urban areas of  downtown San José that 
surround the project sites. Existing horizontal illuminance within the park was measured at 0.81 footcandle 
(The Lighting Design Alliance, Inc. 2023). While the majority of  illuminance from Sign 2 will be directed at an 
adjacent building, this sign will wrap around the corner of  the Tech Interactive and project some light east and 
north towards Plaza de Cesar Chavez Park. Thus, the bird community using this park will experience an increase 
in illuminance due to the new sign. The proposed sign is expected to result in an increase in horizontal 
illuminance within the park by 0.1–0.2 footcandle (in the areas directly across from and north of  the sign), and 
an increase in vertical illuminance of  0.2–0.3 footcandle directly opposite the sign (The Lighting Design 
Alliance, Inc. 2023) (Figure 10). However, the habitat at Plaza de Cesar Chavez Park is of  relatively low quality 
compared to more extensive oak woodlands in the region, and although the number of  birds using this park 
and that will be affected by the proposed lighting is higher than that for urban areas surrounding the other 
signs, this difference in bird numbers is modest. Further, as discussed for riparian communities under Section 
6.1.3 above, this park is currently illuminated throughout the night by existing fixtures, and any birds that use 
this area are acclimated to relatively high existing lighting levels. In our professional opinion, while relatively 
low increases in illuminance (e.g., more than 0.1 footcandle) can potentially affect wildlife communities that are 
acclimated to existing dark areas, a proportionally greater increase in illuminance would be necessary to alter 
the behaviors of  wildlife that are acclimated to higher levels of  ambient lighting in urban areas, such as those 
at Plaza de Cesar Chavez Park. Due to the presence of  existing lighting at this park, in our opinion, the 
proportional increase in illuminance of  0.1–0.3 footcandle within the park from the construction of  Sign 2 
would be negligible to the bird community, and this impact is less than significant under CEQA.  
 
It is possible that some birds that find themselves near the center of  a sign’s beam angle may be attracted to 
signs, and potentially become disoriented. Movement by most local birds during the night would be infrequent 
and limited, given that most local bird species (e.g., the bushtit, lesser goldfinch, Bewick’s wren, and California   
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scrub-jay) that use urban habitats are primarily diurnal, and not frequently active at night. Passerine birds have 
been documented responding to increased illumination in their habitats with nocturnal foraging and territorial 
defense behaviors (Longcore and Rich 2004, Miller 2006, de Molenaar et al 2006), but absent substantial 
illumination, they typically do not forage at night, leaving them less susceptible to the attraction and 
disorientation caused by luminance when they are not migrating. In addition, colors and patterns on the signs 
will be changing, and birds flying near the signs would not perceive them as a fixed, unchanging light, whichthe 
type of  light that appears to be most attractive to birds (Jones and Francis 2003, Gauthreaux and Belser 2006, 
Gehring et al. 2009). Thus, we do not expect any disorientation of  birds due to the signs’ lighting to result in 
long-term consequences or exceed a threshold where local, regional, or migratory bird populations are adversely 
affected due to bird-strike mortality or interference with movement patterns that the potential attractant of  the 
sign’s beam may cause. 
 
Migrating Birds. Hundreds of  bird species migrate nocturnally in order to avoid diurnal predators and to 
minimize energy expenditures. Evidence that migrating birds are attracted to artificial light sources is abundant 
in the literature as early as the late 1800s (Gauthreaux and Belser 2006). Although the mechanism causing the 
attraction is unknown, the attraction is well documented (Longcore and Rich 2004, Gauthreaux and Belser 
2006). Migrating birds may alter their orientation upon sighting an artificial light source, such as electronic signs, 
and become drawn toward it. Once a bird is within a lighted zone at night (i.e., the hours between sunset and 
sunrise), it may become “trapped” and not leave the lighted area (Herbert 1970, Longcore and Rich 2004). The 
disorienting effects of  artificial lights directly affect migratory birds by causing collisions with light structures, 
buildings, communication and power structures, or even the ground (Gauthreaux and Belser 2006). Indirect 
effects might include orientation mistakes and increased length of  migration due to light-driven detours. 
Migrating birds are much more likely to be impacted by a billboard’s luminance during foggy or rainy weather, 
when visibility is poor (Longcore and Rich 2004, Gauthreaux and Belser 2006). Research also suggests that the 
color of  the light may play a significant role in determining whether birds become disoriented. Birds are able 
to orient to the Earth’s magnetic field under monochromatic blue or green light, but apparently cannot do so 
under red or white light (van de Laar 2007, Poot et al. 2008, Longcore and Rich 2016). 
 
Observations of  bird behavioral responses to up-lights indicate that their behaviors return to normal quickly 
once up-lights are completely switched off  (Van Doren et al. 2017), but no studies are available that demonstrate 
bird behavioral responses to reduced or dimmed up-lights. In general, up-lights within very dark areas are more 
likely to “capture” and disorient migrating birds, whereas up-lights in brightly lit areas (e.g., highly urban areas, 
such as San José) are less likely to capture birds (Sheppard 2017). Birds are also known to be more susceptible 
to capture by artificial light when they are descending from night migration flights in the early mornings 
compared to when they ascend in the evenings; as a result, switching off  up-lights after midnight can minimize 
adverse effects on migrating birds (Sheppard 2017). However, more powerful up-lights (e.g., 3,000 lumen 
spotlights) may create issues for migrating birds regardless of  the time of  night they are used (Sheppard 2017).  
 
The visibility of  the proposed electronic signs to birds in flight, and thus the risk they pose to migrating birds, 
depends primarily on the beam angles of  the signs relative to the flight lines of  birds and on the luminance 
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(brightness) of  the signs as perceived by the birds. Given that all signs will be no taller than 60 feet; will be 
surrounded by an abundance of  existing lit structures such as buildings and street lights; will be switched off  
at midnight; and will be tilted downward, rimmed, or fitted with other equivalent measures to attenuate up-
lighting, we expect that the viewing angles of  these signs will be low and narrow enough to preclude attracting 
migrating birds on clear nights, when they fly at high altitudes that would be well above of  the viewing angles 
of  the signs. Thus, impacts of  the proposed signs on migrating birds are less than significant.  

6.2  Impacts on Sensitive Communities: Have a substantial adverse effect 
on any riparian habitat or other sensitive natural community identified in 
local or regional plans, policies, or regulations, or by the CDFW or USFWS (Less 
than Significant) 

The CDFW defines sensitive natural communities and vegetation alliances using NatureServe’s standard 
heritage program methodology (CDFW 2024), as described above in Section 5.3. Aquatic, wetland, and riparian 
habitats are also protected under applicable federal, state, or local regulations, and are generally subject to 
regulation, protection, or consideration by the USACE, RWQCB, CDFW, and/or the USFWS. Project impacts 
on sensitive natural communities, vegetation alliances/associations, or any such community identified in local 
or regional plans, policies, and regulations, were considered and evaluated.  
 
The Guadalupe River flows from south to north adjacent to, but not through, the project sites. The entirety of  
project impacts will occur outside of  the riparian habitat along the Guadalupe River, and east of  the Guadalupe 
River Trail; thus, the proposed project will have no direct permanent or temporary impacts on riparian or 
aquatic habitat. Due to the intervening distance between the Guadalupe River and the project sites (i.e., 295–
390 feet), no indirect impacts within these areas (e.g., due to runoff) is anticipated. Thus, these impacts are less 
than significant.  

6.3  Impacts on Wetlands: Have a substantial adverse effect on state or 
federally protected wetlands (including, but not limited to, marsh, vernal 
pool, coastal, etc.) through direct removal, filling, hydrological interruption, 
or other means (Less than Significant) 

Wetlands and other waters of  the U.S./state are present west of  the project site within the Guadalupe River 
corridor. The project design avoids all direct impacts on state or federally protected wetlands and aquatic 
habitats, as well as associated aquatic wildlife species, including special-status fish.  

6.4  Impacts on Wildlife Movement: Interfere substantially with the movement 
of any native resident or migratory fish or wildlife species or with established 
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native resident or migratory wildlife corridors, or impede the use of native 
wildlife nursery sites (Less than Significant) 

6.4.1 Impacts on Wildlife Movement (Less than Significant) 

For many species, the landscape is a mosaic of  suitable and unsuitable habitat types. Environmental corridors 
are segments of  land that provide a link between these different habitats while also providing cover. 
Development that fragments natural habitats (i.e., breaks them into smaller, disjunct pieces) can have a twofold 
impact on wildlife: first, as habitat patches become smaller, they are unable to support as many individuals 
(patch size); and second, the area between habitat patches may be unsuitable for wildlife species to traverse 
(connectivity).  
 
The Guadalupe River and the associated riparian corridor, approximately 350 feet west of  the project sites, 
provide an important movement pathway for both aquatic and terrestrial wildlife species, connecting the 
associated wetlands to the San Francisco Bay. Songbirds that migrate along the Pacific Flyway disperse and 
forage along the Guadalupe River in relatively large numbers. Common, urban-adapted species such as raccoons 
and striped skunks may use the vegetation along the creek to move north and south through the San José area. 
Small mammals, such as mice and shrews, will also use this vegetation to move between habitats. Common 
species of  reptiles and amphibians, such as Pacific treefrogs and alligator lizards, amongst other species, are 
also expected to move along this corridor adjacent to the project sites. The proposed construction of  electronic 
signs will not result in any loss of  aquatic, wetland, or riparian habitat along the Guadalupe River. In addition, 
as discussed in Sections 6.1.3 and 6.1.4 above, lighting from the proposed signs is not expected to result in any 
substantial reduction in the value of  the riparian corridor for wildlife movement, including the movement of  
native migratory birds. Thus, aquatic and terrestrial species would continue to be able to move along the 
Guadalupe River following project development, without any substantial reduction in such movement. 
Therefore, the project would not interfere substantially with the movement of  any native resident or migratory 
fish or wildlife species or with established native resident or migratory wildlife corridors, or impede the use of  
native wildlife nursery sites, and this impact is determined to be less than significant. 

6.4.2 Impacts on Nesting Birds (Less than Significant) 

Several species of  common native birds protected by the MBTA and California Fish and Game Code may nest 
in trees and shrubs or on structures on the project sites or in immediately adjacent areas. The removal of  
vegetation supporting active nests may cause the direct loss of  eggs or young, while construction-related 
activities located near an active nest may cause adults to abandon their eggs or young. This type of  impact 
would not be significant under CEQA, in our opinion, because of  the local and regional abundances of  the 
species that could potentially nest on and adjacent to the site and the very low magnitude of  the potential 
impact of  development on these species (i.e., the project is expected to impact only a few pairs of  these species, 
which is not a substantial impact on their regional populations). Thus, in our opinion, no mitigation measures 
are warranted to avoid and minimize project impacts on nesting birds under CEQA.  
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Nevertheless, several species of common native birds protected by the MBTA and California Fish and Game 
Code may nest in trees, in shrubs, and on structures on the sites or immediately adjacent to the sites. The 
removal of vegetation supporting active nests may cause the direct loss of eggs or young, while construction-
related activities located near an active nest may cause adults to abandon their eggs or young. Recommended 
measures to ensure project compliance with the MBTA and California Fish and Game Code are provided under 
Section 7 Compliance with Additional Laws and Regulations, below. 

6.5  Impacts due to Conflicts with Local Policies: Conflict with any local 
policies or ordinances protecting biological resources, such as a tree 
preservation policy or ordinance (Less than Significant) 

6.5.1 Impacts Due to the Removal of Ordinance-Sized Trees (Less than Significant) 

It is unknown if  the project will remove existing trees to support construction of  the proposed electronic signs. 
Ordinance-sized trees are present at the Center for Performing Arts project site. A tree survey may be required 
by the City to (1) identify any trees that may potentially need to be trimmed or removed for some portion of  
project implementation, and (2) site project activities to minimize tree impacts.  

If  it is determined that one or more ordinance-sized trees need to be removed to support the project, the 
Standard Permit Conditions listed below would be implemented in accordance with the provisions of  the San 
José Municipal Code. 

Standard Permit Conditions 

Trees impacted by the project will be replaced in accordance with all applicable laws, policies or guidelines, 
including Chapter 13 of  the San José Municipal Code, General Plan policies MS-21.4, MS-21.5, MS-21.6, and 
CD-1.24, and City tree replacement ratios outlined in Table 2 below. Following the removal of  trees on the 
sites, a greater number of  trees will be planted on the project sites following construction.  

Table 2. City of San José Standard Tree Replacement Ratios 

Diameter of Tree to Be 
Removed 

Type of Tree to be Removed1 Minimum Size of Each 
Replacement Tree Native Nonnative Orchard 

38 inches or greater 5:1 4:1 3:1 15-gallon container 

19–38 inches 3:1 2:1 none 15-gallon container 

Less than 9 inches 1:1 1:1 none 15-gallon container 

1 x:x = tree replacement to tree loss ratio; Trees greater than 38” diameter shall not be removed unless a Tree Removal 
Permit, or equivalent, has been approved for the removal of such trees.  

Where applicable, the project proponent will implement a Tree Protection Plan and include measures to 
implement during project construction to minimize impacts to trees to remain. The measures include marking 
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trees to remain in place in project plans and have tree protection zones established around the canopy drip line 
zone to avoid serious injury or loss. 

Table 2 shows tree replacement ratios required by the project proponent. The species of  trees to be planted 
shall be determined in consultation with the City Arborist and the Department of  Planning, Building and Code 
Enforcement. 
 
In the event the project sites do not have sufficient area to accommodate the required tree mitigation, one or 
more of  the following measures would be implemented during the final design phase of  the project, to the 
satisfaction of  the City Arborist and the Director of  Planning, Building and Code Enforcement: 

• During the final design phase, the size of  a 15-gallon replacement tree may be increased to 24-inch box 
and count as two replacement trees to be planted on the project site. 

• The project may pay Off-Site Tree Replacement Fee(s) to the City, prior to the issuance of  Public Works 
grading permit(s), in accordance with the City Council approved Fee Resolution. The City will use the off-
site tree replacement fee(s) to plant trees at alternative sites. 

With the incorporation of  the above measures to ensure compliance with the City of  San José tree ordinance, 
any potential impacts related to conflict with local policies or ordinances protecting trees would be less than 
significant. 

6.6  Impacts due to Conflicts with an Adopted Habitat Conservation 
Plan: Conflict with the provisions of an adopted habitat conservation plan, 
natural community conservation plan, or other approved local, regional, or 
state habitat conservation plan (Less than Significant) 

The City of  San José is a signatory to the VHP, which is a Habitat Conservation Plan and Natural Community 
Conservation Plan. As described in Section 3.3.3, the project is not considered a “covered project” under the 
VHP due to the small size of  the impact areas. Thus, the project is not required to apply for VHP coverage or 
adhere to VHP Conditions, and the proposed project would not be in conflict with the VHP.  
 
The proposed project would not be in conflict with any other adopted habitat conservation plans or natural 
community conservation plans, or with any other approved local, regional, or state habitat conservation plans 
or natural community conservation plans. Thus, impacts associated with conflicts between the proposed project 
and any adopted habitat conservation plan or natural community conservation plan are less than significant. 

6.7  Cumulative Impacts (Less than Significant) 

Cumulative impacts arise due to the linking of  impacts from past, current, and reasonably foreseeable future 
projects in the region. Future development activities in the City of  San José, including development activities 
that are and are not covered by the VHP, will result in impacts on the same habitat types and species that will 
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be affected by the proposed project. The proposed project, in combination with other projects in the area and 
other activities that impact the species that are affected under the project, could contribute to cumulative effects 
on special-status species. Other projects in the area include both development and maintenance projects that 
could adversely affect these species and restoration projects that will benefit these species. 
 
The cumulative impact on biological resources resulting from the project in combination with other projects in 
the region would be dependent on the relative magnitude of  adverse effects of  these projects on biological 
resources compared to the relative benefit of  impact avoidance and minimization efforts prescribed by planning 
documents, CEQA mitigation measures, and permit requirements for each project; compensatory mitigation 
and proactive conservation measures associated with each project, and the benefits to biological resources 
accruing from the VHP. In the absence of  such avoidance, minimization, compensatory mitigation, and 
conservation measures, cumulatively significant impacts on biological resources would occur.  
 
However, the San José General Plan contains conservation measures that would benefit biological resources, as 
well as measures to avoid, minimize, and mitigate impacts on these resources and the VHP includes numerous 
conservation measures to offset adverse effects on covered activities. Many projects in the region that impact 
resources similar to those impacted by the proposed project will be covered activities under the VHP and will 
mitigate impacts on sensitive habitats and many special-status species through that program, which will require 
payment of  fees for habitat restoration. Thus, the project will not contribute to substantial cumulative effects 
on biological resources. 
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Section 7. Compliance with Additional Laws and 
Regulations for Nesting Birds 

Several species of common native birds protected by the MBTA and California Fish and Game Code may nest 
in trees and shrubs or on structures on or immediately adjacent to the project sites. The removal of vegetation 
or structures supporting active nests may cause the direct loss of eggs or young, while construction-related 
activities located near an active nest may cause adults to abandon their eggs or young. This type of impact 
would not be significant under CEQA, in our opinion, because of the local and regional abundances of the 
species that could potentially nest on the site and the very low magnitude of the potential impact of 
development on these species (i.e., the project is expected to impact only a few pairs of these species, which is 
not a substantial impact on their regional populations). However, the following measures should be 
implemented to ensure that project activities do not violate the MBTA and California Fish and Game Code: 

Measure 1. Avoidance of the Nesting Season. To the extent feasible, the initiation of commencement of 
construction activities should be scheduled to avoid the nesting season. If construction activities are initiated 
outside the nesting season, all potential construction impacts on nesting birds protected under the MBTA and 
California Fish and Game Code will be avoided. The nesting season for most birds in Santa Clara County 
extends from February 1 through August 31. 

Measure 2. Pre-Activity/Pre-Disturbance Surveys. If it is not possible to schedule the initiation of 
construction activities between September 1 and March 19, then pre-activity surveys for nesting birds should 
be conducted by a qualified ornithologist to ensure that no nests will be disturbed during project 
implementation. We recommend that these surveys be conducted no more than seven days prior to the 
initiation of construction activities at each work location. During the surveys, the ornithologist will inspect all 
trees and other potential nesting habitats (e.g., trees, shrubs, and buildings) in and immediately adjacent to the 
impact areas for nests.  

Measure 3. Non-Disturbance Buffers. If an active nest is found sufficiently close to work areas to be 
disturbed by these activities, the ornithologist will determine the extent of a construction-free buffer zone to 
be established around the nest (typically 300 feet for raptors and 100 feet for other species), to ensure that no 
nests of species protected by the MBTA and California Fish and Game Code will be disturbed during project 
implementation. 

Measure 4. Nesting Deterrence. If construction activities will not be initiated until after the start of the 
nesting season, all potential nesting substrates (e.g., bushes, trees, grasses, and other vegetation) that are 
scheduled to be removed by the project may be removed prior to the start of the nesting season (e.g., prior to 
February 1). This will preclude the initiation of nests in this vegetation and minimize the potential delay of the 
project due to the presence of active nests in these substrates.  
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