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Section 1.0 Introduction

The Initial Study/Mitigated Negative Declaration (IS/MND) for the Electronic Signs on City-Owned
Property project (State Clearinghouse number 2024101201) was prepared in compliance with the
requirements of the California Environmental Quality Act (CEQA). The 20-day public circulation
period for the IS/MND started October 25, 2024, and ended November 18, 2024.

Pursuant to CEQA Guidelines §15073.5, the recirculation of the IS/MND is required when the
document must be “substantially revised” after public notice of its availability. A “substantial
revision” means:

(1) A new, avoidable significant effect is identified and mitigation measures or project revisions
must be added in order to reduce the effect to insignificance; or

(2) The lead agency determines that the proposed mitigation measures or project revisions will
not reduce potential effects to less than significance and new measures or revisions must be
required.

Prior to approving a project, the decision-making body of the lead agency (the San José City Council
in this case) shall consider the proposed IS/MND together with any comments received during the
public review process. The San José City Council shall adopt the proposed IS/MND only if it finds on
the basis of the whole record before it (including the Initial Study and any comments received) that
there is no substantial evidence that the project will have a significant effect on the environment
and the IS/MND reflects the lead agency’s independent judgment and analysis [CEQA Guidelines
§15074(b)]. The decision to approve the project is separate from the decision to adopt the IS/MND.
The purpose of the IS/MND is to disclose the environmental impacts of the project. The IS/MND
does not advocate for the approval or denial of the project.

The City received over 100 comment letters/e-mails during the IS/MND circulation period. These
comment letters/e-mails are included in Appendix A of this document. Although CEQA does not
require formal responses to comments on an IS/MND, the City has prepared this document to
provide responses to comments raising environmental concerns. Responses to comments on the
merits of the project (or generalized comments and opinions on electronic signs), economic/fiscal
effects, or other non-environmental concerns generally are not included in this document.
However, these concerns will be considered by the decision-making body.
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Section 2.0 Responses to Comments Received
on Draft IS/MND

As described in Section 1.0, the City received over 100 comment letters/e-mails on the IS/MND,
copies of which are contained in Appendix A. The comment letters have been numbered and
organized alphabetically below into the following categories: Federal and State Agencies; Regional
and Local Agencies; and Organizations, Businesses and Individuals.” The City has carefully reviewed
all the comments submitted and determined that none of the comments provided substantial
evidence supporting a fair argument that the project would result in a significant impact.

Federal and State Agencies
1.  California Department of Transportation (Caltrans) (dated November 18, 2024)

Regional and Local Agencies
2. Pacific Gas & Electric Company (PG&E) (dated November 15, 2024)
3.  Santa Clara Valley Transportation Authority (VTA) (dated October 30, 2024)
4.  Valley Water (dated November 15, 2024)

Organizations, Businesses, and Individuals
5.  Marc Baker (dated November 8, 2024)
6 Mark Baker (dated October 29, 2024)
7. Mark Baker (dated October 30, 2024)
8.  Mark Baker (dated November 3, 2024)
9. Russ Baker (dated November 8, 2024)
10. Cynthia Batchelder (dated November 14, 2024)
11. Lisa Bedard (dated November 13, 2024)
12.  William Benson (dated November 13, 2024)
13. Nicolas Betancur (dated November 13, 2023)
14. Shalini Bhojwani (dated November 14, 2024)
15. Shalini Bhojwani (dated November 14, 2024)
16. Shalini Bhojwani (dated November 14, 2024)
17. Shalini Bhojwani (dated November 14, 2024)
18. Shalini Bhojwani (dated November 14, 2024)
19. Lincoln Bourne (dated November 8, 2024)
20. Richard Boyce (dated October 29, 2024)
21. Amy Brown (dated October 27, 2024)
22. Desa Bubnovich (dated October 29, 2024)
23. Daniel Burrowes (dated November 10, 2024)

! Comment letters are listed alphabetically (individual comment letters by last name).
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24. Maria Burrus (dated October 30, 2024)

25. Maria Burrus (dated November 14, 2024)

26. Maria Burrus (dated November 14, 2024)

27. Virginia Carpio (dated October 29, 2024)

28. Chrisfbacct (dated November 1, 2024)

29. Patricia Curia (dated November 14, 2024)

30. Janet Darrow (dated November 12, 2024)

31. Sue Dileanis (dated November 15, 2024)

32. Beverly Dodson-Phillips (dated November 14, 2024)

33. Beverly Dodson-Phillips (dated November 14, 2024)

34. Jacob Drown (dated November 14, 2024)

35. Max Duchaine (November 14, 2024)

36. Sue Eakins (dated October 29, 2024)

37. Randy Enos (dated October 31, 2024)

38. Randy Enos (dated November 14, 2024)

39. John Fioretta (dated October 30, 2024)

40. Julia Fuerst (dated November 14, 2024)

41. Julia Fuerst (dated November 14, 2024)

42. Joseph Gemignani (dated October 29, 2024)

43. Joseph Gemignani (dated October 29, 2024)

44. Joseph Gemignani (dated November 13, 2024)

45. Jonathan Guadian (dated October 29, 2024)

46. Jonathan Guadian (dated October 29, 2024)

47. Jonathan Guadian (dated October 29, 2024)

48. Jonathan Guadian (dated October 29, 2024)

49. Eileen Hansen (dated November 12, 2024)

50. Stuart Hastings (dated October 29, 2024)

51. Michele Hemeryck (dated November 13, 2024)

52. Maria Hennessy (dated November 14, 2024)

53. Lisa Hettler-Smith (dated October 30, 2024)

54. Freda Hofland (dated October 30, 2024)

55. Barbara Jordan (dated November 8, 2024)

56. Randall Kirschman (dated October 29, 2024)

57. Jimi Kogura (dated November 15, 2024)

58. Michael Kutilek (dated October 29, 2024)

59. Tom Lewis (dated October 29, 2024)

60. Lick Observatory (dated November 15, 2024)

61. Thalia Lubin (dated October 29, 2024)

62. Thalia Lubin (dated November 14, 2024)

63. Kaye Luck (dated November 13, 2024)

64. Kaye Luck (dated November 13, 2024)

65. Kaye Luck (dated November 13, 2024)

66. Kaye Luck (dated November 13, 2024)

67. Kaye Luck (dated November 13, 2024)
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68. Tamara Michel (dated October 29, 2024)

69. Tamara Michel (dated October 29, 2024)

70. Tamara Michel (dated October 29, 2024)

71. Jordan Moldow (dated November 15, 2024)
72. Suzanne Morrone (dated October 29, 2024)
73. Meredith Muller (dated November 14, 2024)
74. Ann Murphy (dated November 15, 2024)

75. No Digital Billboards in San José (dated November 14, 2024)
76. Preservation Action Council of San José (dated November 15, 2024)
77. Patricia Patterson (dated October 30, 2024)
78. Peter Richert (dated November 4, 2024)

79. Victoria Rivard (dated October 29, 2024)

80. Tony Rossetti (dated October 30, 2024)

81. Tony Rossetti (dated October 30, 2024)

82. Tony Rossetti (dated October 30, 2024)

83. Tony Rossetti (dated October 30, 2024)

84. Tony Rossetti (dated October 30, 2024)

85. Rebecca Sanchez (dated October 29, 2024)
86. Rebecca Sanchez (dated October 29, 2024)
87. Scenic America (November 12, 2024)

88. W Scholten (dated October 29, 2024)

89. Sierra Club Loma Prieta Chapter (dated November 18, 2024)
90. Ryan Smith (dated October 30, 2024)

91. Margaret Stanton (dated November 14, 2024)
92. Kate Steffens (dated October 29, 2024)

93. Toni Taber (dated November 15, 2024)

94. Deborah Taylor (dated November 15, 2024)
95. Deborah Taylor (dated November 15, 2024)
96. Deborah Taylor (dated November 15, 2024)
97. Deborah Taylor (dated November 15, 2024)
98. The Tech Interactive (dated November 15, 2024)
99. Jamie Tung (dated October 30, 2024)

100. Ben Valera (dated October 29, 2024)

101. HansJ. van Belle (dated November 14, 2024)
102. Kevin Van Hoy (dated October 31, 2024)

103. Perig Vennetier (dated November 14, 2024)
104. Perig Vennetier (dated November 14, 2024)
105. Perig Vennetier (dated November 14, 2024)
106. Wanda Waldera (dated October 31, 2024)
107. Wittwer Parkin (dated November 15, 2024)
108. Yoga with Lupe (dated October 29, 2024)

Following the close of the public comment period, the City received the following three late comment
letters.
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109. Marc Baker (dated January 3, 2025)?
110. Marc Baker (dated January 4, 2025)
111. Marc Baker (dated January 4, 2025)

Based on a careful and thorough review of the comments, the City determined they raised similar,
overlapping concerns and questions on the environmental effects of the project within the same topic
areas. Therefore, for clarity, readability, and to avoid potential confusion and redundancy associated with
numerous responses to individual comments raising the same issue, responses for each topic area have
been prepared. Table 1 provides a list of the comment letters received and notes the primary topic areas
raised in each. The responses to the common topic areas raised in the comment letters are provided
after the table and are listed below.

e Topic Response A: Basis for a CEQA Impact

e Topic Response B: Human Health Impacts from Lighting

e Topic Response C: Lighting Impacts on Biological Resources
e Topic Response D: Driver Safety

e Topic Response E: Impacts to Lick Observatory

e Topic Response F: Aesthetics and Visual Impacts

e Topic Response G: Tiering and Cumulative Lighting Impacts
e Topic Response H: Blight

e Topic Response I: Energy Demand and Climate Change

o Topic Response J: Historic Resources

e Topic Response K: Airport Compatibility

e Topic Response L: Consistency with Existing Policies

e Topic Response M: General CEQA Process

e Topic Response N: Project Description

2 This commenter letter is addressed to the City of Baldwin Park and is in reference to a Draft EIR for the 3100
Baldwin Park Boulevard Digital Billboard Initial Study/Mitigated Negative Declaration.
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Table 1:

Comments on the Draft EIR by Topic

Basis for a CEQA

Impact

A.

Commenter

Human Health
Impacts from

Lighting

B.

Lighting Impacts on

C.

Biological Resources

Driver Safety

D.

Aesthetics and Visual
Energy Demand and
Climate Change

Impacts
Cumulative Lighting

Impacts to Lick
Observatory
Tiering and
Impacts

Blight

E
F
G.
H
|

Historic Resources

J.

Airport Compatibility

K.

Consistency with

Existing Policies

General CEQA

Process

M.

Project Description

N.

General Non-CEQA
Section 3.0 Text Revisions

Comments

1. California Department of
Transportation (dated
November 18, 2024)

2. Pacific Gas & Electric
Company (dated
November 15, 2024)

3. Santa Clara Valley
Transportation Authority
(VTA) (dated October 30,
2024)

4. Valley Water (dated
November 15, 2024)

5. Marc Baker (dated
November 8, 2024)

6. Mark Baker (dated
October 29, 2024)

7. Mark Baker (dated
October 30, 2024)

8. Mark Baker (dated
November 3, 2024)

9. Russ Baker (dated
November 8, 2024)

10.Cynthia Batchelder
(dated November 14,
2024)
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Basis for a CEQA

Impact

A.

Human Health
Impacts from

Lighting

B.

Lighting Impacts on

C.

Biological Resources

Driver Safety

D.

Impacts to Lick
Observatory

E.

Aesthetics and Visual

Impacts

F.

Tiering and

G.

Cumulative Lighting

Impacts

Blight

H.

Energy Demand and
Climate Change

Historic Resources

J.

Airport Compatibility

Consistency with
Existing Policies

L.

General CEQA

Process

M.

Project Description

N.

General Non-CEQA
Section 3.0 Text Revisions

Comments

11.Lisa Bedard (dated
November 13, 2024)

12.William Benson (dated
November 13, 2024)

13.Nicolas Betancur (dated
November 13, 2023)

14.Shalini Bhojwani (dated
November 14, 2024)

15.Shalini Bhojwani (dated
November 14, 2024)

16.Shalini Bhojwani (dated
November 14, 2024)

17.Shalini Bhojwani (dated
November 14, 2024)

18.Shalini Bhojwani (dated
November 14, 2024)

19.Lincoln Bourne (dated
November 8, 2024)

20.Richard Boyce (dated
October 29, 2024)

21.Amy Brown (dated
October 27, 2024)

22.Desa Bubnovich (dated
October 29, 2024)

23.Daniel Burrowes (dated
November 10, 2024)
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24.Maria Burrus (dated
X X X X X X X
October 30, 2024)
25.Maria Burrus (dated X X
November 14, 2024)
26.Maria Burrus (dated X X
November 14, 2024)
27.Virginia Carpio (dated X X X
October 29, 2024)
28.Chrisfbacct (dated
X X X X X
November 1, 2024)
29.Patricia Curia (dated X
November 14, 2024)
30.Janet Darrow (dated
November 12, 2024) X X X X
31.Sue Dileanis (dated
November 15, 2024) X X X X X X
32.Beverly Dodson-Phillips
(dated November 14, X X
2024)
33.Beverly Dodson-Phillips
(dated November 14, X
2024)
34.Jacob Drown (dated X X X
November 14, 2024)
35.Max Duchaine
(November 14, 2024) X X X X X
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Biological Resources
Energy Demand and
Airport Compatibility

Aesthetics and Visual
Climate Change

Lighting Impacts on
Impacts
Cumulative Lighting

Basis for a CEQA
Impacts

Impact

Human Health
Impacts from
Historic Resources
Project Description

Lighting
Consistency with

Impacts to Lick
Existing Policies

Driver Safety
Observatory
General CEQA

Tiering and
Process

Blight
Section 3.0 Text Revisions

General Non-CEQA
Comments

A
B
C
D
E
F
G.
H
I

J
L
M
N

36.Sue Eakins (dated
October 29, 2024)
37.Randy Enos (dated
October 31, 2024)
38.Randy Enos (dated
November 14, 2024)
39.John Fioretta (dated
October 30, 2024)
40.Julia Fuerst (dated
November 14, 2024)
41.Julia Fuerst (dated
November 14, 2024)
42.Joseph Gemignani (dated
October 29, 2024)
43.)Joseph Gemignani (dated
October 29, 2024)
44.)oseph Gemignani (dated
November 13, 2024)
45.Jonathan Guadian (dated
October 29, 2024)
46.Jonathan Guadian (dated
October 29, 2024)
47.Jonathan Guadian (dated
October 29, 2024)
48.Jonathan Guadian (dated
October 29, 2024)
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Biological Resources
Energy Demand and
Airport Compatibility

Aesthetics and Visual
Climate Change

Lighting Impacts on
Impacts
Cumulative Lighting

Basis for a CEQA
Impacts

Impact

Human Health
Impacts from
Historic Resources
Project Description

Lighting
Consistency with

Impacts to Lick
Existing Policies

Driver Safety
Observatory
General CEQA

Tiering and
Process

Blight
Section 3.0 Text Revisions

General Non-CEQA
Comments

A
B
C
D
E
F
G.
H
I

J
L
M
N

49.Eileen Hansen (dated
November 12, 2024)
50.Stuart Hastings (dated
October 29, 2024)
51.Michele Hemeryck (dated
November 13, 2024)
52.Mariam Hennessy (dated
November 14, 2024)
53.Lisa Hettler-Smith (dated
October 30, 2024)
54.Freda Hofland (dated
October 30, 2024)
55.Barbara Jordan (dated
November 8, 2024)
56.Randall Kirschman (dated
October 29, 2024)
57.Jimi Kogura (dated X
November 15, 2024)
58.Michael Kutilek (dated
October 29, 2024)
59.Tom Lewis (dated
October 29, 2024)
60.Lick Observatory (dated
November 15, 2024)
61.Thalia Lubin (dated
October 29, 2024)
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Biological Resources
Energy Demand and
Airport Compatibility

Aesthetics and Visual
Climate Change

Lighting Impacts on
Impacts
Cumulative Lighting

Basis for a CEQA
Impacts

Impact

Human Health
Impacts from
Historic Resources
Project Description

Lighting
Consistency with

Impacts to Lick
Existing Policies

Driver Safety
Observatory
General CEQA

Tiering and
Process

Blight
Section 3.0 Text Revisions

General Non-CEQA
Comments

A
B
C
D
E
F
G.
H
I

J
L
M
N

62.Thalia Lubin (dated
November 14, 2024)
63.Kaye Luck (dated
November 13, 2024)
64.Kaye Luck (dated
November 13, 2024)
65.Kaye Luck (dated
November 13, 2024)
66.Kaye Luck (dated
November 13, 2024)
67.Kaye Luck (dated
November 13, 2024)
68.Tamara Michel (dated
October 29, 2024)
69.Tamara Michel (dated
October 29, 2024)
70.Tamara Michel (dated
October 29, 2024)
71.Jordan Moldow (dated
November 15, 2024)
72.Suzanne Morrone (dated
October 29, 2024)
73.Meredith Muller (dated
November 14, 2024)
74.Ann Murphy (dated
November 15, 2024)
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Basis for a CEQA

Impact

A.

Human Health
Impacts from

Lighting

B.

Lighting Impacts on

C.

Biological Resources

Driver Safety
Impacts to Lick
Observatory
Aesthetics and Visual
Impacts

Tiering and

D
E

F.
G

Cumulative Lighting

Impacts

Blight

H.

Energy Demand and
Airport Compatibility

Climate Change
Project Description

Historic Resources
Consistency with
Existing Policies
General CEQA
Process
General Non-CEQA
Section 3.0 Text Revisions

Comments

I

J

L
M.
N

75.No Digital Billboards in
San José (dated
November 14, 2024)

76.Preservation Action
Council of San José
(dated November 15,
2024)

77.Patricia Patterson (dated
October 30, 2024)

78.Peter Richert (dated
November 4, 2024)

79.Victoria Rivard (dated
October 29, 2024)

80.Tony Rossetti (dated
October 30, 2024)

81.Tony Rossetti (dated
October 30, 2024)

82.Tony Rossetti (dated
October 30, 2024)

83.Tony Rossetti (dated
October 30, 2024)

84.Tony Rossetti (dated
October 30, 2024)

85.Rebecca Sanchez (dated
October 29, 2024)

86.Rebecca Sanchez (dated
October 29, 2024)

Electronic Signs on City-Owned Property Project

City of San José

12

Responses to Comments
February 2025



Biological Resources
Energy Demand and
Airport Compatibility

Aesthetics and Visual
Climate Change

Lighting Impacts on
Impacts
Cumulative Lighting

Basis for a CEQA
Impacts

Impact

Human Health
Impacts from
Historic Resources
Project Description

Lighting
Consistency with

Impacts to Lick
Existing Policies

Driver Safety
Observatory
General CEQA

Tiering and
Process

Blight
Section 3.0 Text Revisions

General Non-CEQA
Comments

A
B
C
D
E
F
G.
H
|

J
L
M
N

87.Scenic America
(November 12, 2024)
88.W Scholten (dated
October 29, 2024)
89.Sierra Club Loma Prieta
Chapter (dated X X X X X
November 18, 2024)
90.Ryan Smith (dated
October 30, 2024)
91.Margaret Stanton (dated
November 14, 2024)
92.Kate Steffens (dated
October 29, 2024)
93.Toni Taber (dated
November 15, 2024)
94.Deborah Taylor (dated
November 15, 2024)
95.Deborah Taylor (dated
November 15, 2024)
96.Deborah Taylor (dated
November 15, 2024)
97.Deborah Taylor (dated
November 15, 2024)
98.The Tech Interactive
(dated November 15, X
2024)
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Biological Resources
Energy Demand and
Airport Compatibility

Aesthetics and Visual
Climate Change

Lighting Impacts on
Impacts
Cumulative Lighting

Basis for a CEQA
Impacts

Impact

Human Health
Impacts from
Historic Resources
Project Description

Lighting
Consistency with

Impacts to Lick
Existing Policies

Driver Safety
Observatory
General CEQA

Tiering and
Process

Blight
Section 3.0 Text Revisions

General Non-CEQA
Comments

A
B
C
D
E
F
G.
H
I

J
L
M
N

99.Jamie Tung (dated
October 30, 2024)
100.Ben Valera (dated
October 29, 2024)
101.Hans J. van Belle (dated
November 14, 2024)
102.Kevin Van Hoy (dated
October 31, 2024)
103.Perig Vennetier (dated
November 14, 2024)
104.Perig Vennetier (dated
November 14, 2024)
105.Perig Vennetier (dated
November 14, 2024)
106.Wanda Waldera (dated
October 31, 2024)
107.Wittwer Parkin (dated
November 15, 2024)
108.Yoga with Lupe (dated
October 29, 2024
109.Mark Baker (dated
January 3, 2025)
110.Mark Baker (dated
January 4, 2025)
111.Mark Baker (dated
January 4, 2025)
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TOPIC RESPONSE A: BASIS FOR A CEQA IMPACT

A number of commenters asserted that existing light pollution from multiple sources in the greater
project area, including light from previously-constructed outdoor signs, is already creating
substantial adverse effects in the above-listed subject areas in Table 1 (e.g., human health and
wildlife). Based on this assumption, various commenters draw a conclusion that any new outdoor
light source, regardless of location, size, and/or design, will automatically result in a significant
impact.

The above conclusion is an incorrect understanding of the purpose of CEQA, the applicable
methodology for assessing impacts under CEQA, and how cumulative impacts are analyzed under
CEQA (the analysis of cumulative impacts is addressed in Topic Response G: Tiering and Cumulative
Lighting Impacts, below). CEQA considers the significant effects of a proposed project on changes to
the physical environmental conditions as they exist at the time the document is prepared. The
existing environmental condition itself is not an impact under CEQA. Rather, it is a project’s impact
on that existing condition (i.e., the environmental baseline) that matters under CEQA.

In other words,, the question is whether the specific signs at the proposed locations in Downtown
San José, accounting for their design and operating restrictions, would result in any new significant
impacts in relation to the existing/baseline conditions. The existing setting is not an impact under
CEQA. Rather, it is the incremental effect of the proposed signs in the context of the existing setting
in Downtown San José and the surrounding environs that is relevant.

Additionally, in view of the fact that certain aspects of nighttime lighting have the potential to cause
adverse environmental impacts, various regulations and policies have been promulgated by
regulatory agencies (e.g., the California Outdoor Advertising Act, the City Municipal Code
regulations (Title 23, Section 23.02.905), and Council Policy 6-4), such that compliance with such
regulations and policies will prevent or minimize such adverse effects. As an example, new signs
adjacent to freeways operate under restrictions that limit brightness and rapidly-changing images.
Lead agencies such as the City of San José rely on the expertise of regulatory bodies and qualified
experts when determining whether compliance with such measures will adequately mitigate or
prevent significant environmental effects under CEQA. As explained below and throughout the
IS/MND, the proposed project has incorporated all such applicable regulations, policies, and
recommendations into its design.

TOPIC RESPONSE B: HUMAN HEALTH IMPACTS FROM LIGHTING

Several comments (including those submitted on behalf of the Soft Lights Foundation) expressed
generalized concerns that the light-emitting diode (LED) lighting associated with the proposed
project’s electronic signs would result in adverse human health impacts (e.g., seizures and
migraines for certain individuals with sensitivity to light) and unlawfully discriminate against such
individuals under the Americans with Disabilities Act (ADA). Refer to Table 1 for a summary of
comment letters that raised similar concerns. However, as articulated by the Second District Court
of Appeal in Topanga Beach Renters Assn. v. Department of General Services (1976) 58 Cal.App.3d
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188: “[A]ll government activity has some direct or indirect adverse effect on some persons. The
issue is not whether [the project] will adversely affect particular persons but whether [the project]
will adversely affect the environment of persons in general. (§ 21083, subd. (c).)”3

As described below, the comments received are comprised of references to various hyperlinked
articles relating to lighting, generally, and are not accompanied by any specific comments on the
proposed project itself. Human health impacts from project construction and operation were
evaluated in the IS/MND (see, e.g., IS/MND pages [64-66, 127, and 136-143]) and, lacking any
specificity, the provided comments are not substantial evidence supporting a fair argument that the
project itself would result in any significant lighting or human health impacts.

The majority of comments purporting to address human health are comprised of approximately 70,
serially-provided hyperlinks to various articles and other websites (some of which require payment
to access), with no explanation of how the referenced information relates to the proposed project.
There is no project-specific commentary as to how the proposed electronic signs would result in
significant health impacts. Based on the City’s review, the referenced articles and websites have
marginal to no relevance to the specific project as proposed. As an example, in a cover e-mail, the
Soft Lights Foundation references a 61-page report authored by the U.S. Department of Energy in
2014 to support a general assertion that LEDs emit “directional” light with “unique characteristics.”
The scope of the report, however, was explicitly limited to “LED lighting used for white light, general
illumination applications, including interior and exterior lighting of buildings and facilities, and
exterior lighting including street, roadway, parking lot, parking garage, and other forms of outdoor
lighting.” This does not include the proposed project’s use, and the report noted that “vehicle,
traffic, video display, screen, indicator, and monochromatic lighting applications are outside the
scope of this report.” As CEQA case law has clarified, isolated and unelaborated statements are
insufficient to apprise an agency of project-specific concerns; public comments must be sufficiently
specific to allow the City to meaningfully evaluate their content.* Lacking such specificity, only a
general response reasonably can be expected. (See CEQA Guidelines §15088(c) [general responses
are appropriate where comments fail to explain the relevancy of evidence submitted as part of a
comment])

General Lighting Concerns

Most of the hyperlinked articles and websites provided to bolster the concern that LED lighting will
result in adverse human health impacts appear limited to concerns regarding lighting in general,
with no discussion or otherwise apparent relation to the proposed project (including the comment
letter from Lick Observatory). Based on their titles, for instance, many of the articles address
artificial and/or nighttime lighting generally, or light pollution generally. None of the titles
specifically reference electronic signs. Many articles also apparently address lighting in wholly

31d., at p. 195; Association for Protection etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720, 734.
4 Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 535-536.
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distinct contexts, such as in non-urban areas. The downtown area where the project’s electronic
signs would be located, however, is an urbanized area already characterized by significant sources
of lighting. Perhaps tellingly, the Soft Lights Foundation submitted an identical set of comments to
the Southeast Michigan Council of Governments in October 2024 (a few days before submitting its
comments on the proposed project) with respect to a proposed LED streetlight project.® The fact
that the commenter submitted an identical set of comments on two separate uses in two separate
locations highlights the lack of specificity in the comments provided for this project. Soft Lights
Foundation also submitted a late comment letter to the City, containing the same generalized
comments, which was addressed and related to a City of Baldwin Park digital billboard project.

Reports of Harm

The comments on this topic also reference various “reports of harm,” which consist of individual
testimonials regarding lighting, in general, that were compiled by the Soft Lights Foundation. These
comments are similarly unrelated to the specifics of the proposed project and principally reiterate
generalized concerns with lighting. Most address vehicle headlights and flashing emergency lights.
Some are related to streetlights, retail lighting, TVs, and smart phones. There is no discussion
regarding how these testimonials specifically relate to the proposed project. Electronic billboards in
general are referenced in only two testimonials, and which regard different billboards in different
locations (e.g., not specific to the project). Most also are from individuals with atypical light
sensitivities (e.g., photophobia, photosensitivity, autism, electromagnetic sensitivity, epilepsy,
migraines, and mast cell activation syndrome) as opposed to the general public. It is worth
repeating that “[u]nder CEQA, the question is whether a project will affect the environment of
persons in general, not whether a project will affect particular persons.”®

Similar assertions of human health impacts also have been rejected by governmental agencies, as
reflected on the Soft Lights Foundation’s website (www.softlights.org). In May 2024, for example,
the U.S. Food and Drug Administration (FDA) denied certain petitions made by the Soft Lights
Foundation, concluding that the petitions provided insufficient evidence that the requested LED
performance standards were necessary for the protection of public health and safety.” The FDA

5 Soft Light Foundations. “Blue-Rich LED Street Lights Are Carcinogenic.” October 31,2024,
https://www.softlights.org/wp-content/uploads/2024/11/Health-and-Environmental-Impact-Assessment.pdf.

6 Clews Land & Livestock, LLC v. City of San Diego (2017) 19 Cal.App.5th 161, 196 (regarding alleged noise impacts
adversely affecting a nearby horse ranch, whereby petitioners complained that noise from the proposed school
project could disrupt ranch operations. The Fourth District Court of Appeal concluded “the possibility that noise
[would] impact the horse ranch's operations [was] insufficient” to warrant an EIR because ‘[ulnder CEQA, the
guestion is whether a project will affect the environment of persons in general, not whether a project will affect
particular persons.’” [citations.] The court explained that “[t]he noise likely generated by the school (children
laughing and playing, cars driving, doors closing, etc.) [would be] insignificant in the context of the environment as
a whole, especially given the project's location near a busy highway, State Route 56, and [Clews Horse Ranch's]
large ranch.”).

7 Soft Lights Foundation. “Citizen Petition — Docket Numbers FDA-2022-P-1151, FDA-2023-P-0233, FDA-2023-P-
3828, and FDA-2023-P-3879.” May 24, 2024. https://www.softlights.org/wp-content/uploads/2024/05/Final-
Response-Citizen-Petitions-FDA-2022-P-1151-FDA-2023-P-0233-FDA-2023-P-3828-FDA-2023-P-3879.pdf
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found, among other things, that there was insufficient evidence to show that a regulation to control
electromagnetic radiation in the visible portion of the spectrum emitted by LED products was
necessary to protect the public health and safety. In connection with its review, the FDA also
engaged an independent, third-party entity to conduct a comprehensive literature search and
systematic review to identify the current state of knowledge with respect to adverse health effects
of LED light on humans. This review found that the overall quality of evidence in the literature for
any health effects was low, and that many of the studies suffered from one or more limitations. For
example, the FDA found that the literature either did not report severe adverse health effects when
using LED lighting, or the results were found to be inconclusive or inconsistent. Based on this
assessment, the FDA found that insufficient evidence exists in the literature to demonstrate that a
performance standard related to LED use is necessary to protect public health and safety.

Sign Operations and Lighting Controls

None of the comments identified any specific statutory or regulatory standard related to lighting or
human health with which the proposed project would not comply. As discussed throughout the
IS/MND, the project would comply with applicable requirements, including the California Outdoor
Advertising Act,® City Municipal Code regulations (Title 23, Section 23.02.905), and Council Policy 6-
4 (refer to pages 33 to 35 of the IS/MND). In addition, the project would comply with the California
Energy Commission’s (CEC) LED regulations, which regulate LED light bulbs through Title 20 and
Title 24.° As noted in Topic Response A: Basis for a CEQA Impact, these requirements were
adopted, among other reasons, to avoid and minimize lighting impacts on humans.

Based on the recommendations of an independent lighting analysis (prepared by The Lighting
Design Alliance, Inc. and included as Appendix A to the IS/MND), the proposed project also would
implement the following specific lighting controls to ensure compliance with standards:

e Each programmable sign shall be equipped with sensors that modify the brightness of the
sign in response to ambient lighting conditions and shall be required to occur gradually over
time to prevent a sudden change in perceivable brightness levels by pedestrians and
motorists, and to eliminate the possibility of disability glare.® Each signage display shall
have sensor averaging from multiple directions with a response time of no less than one
minute such that sudden changes in brightness, luminance, to one side of the signage
display does not cause sudden changes to signage brightness, luminance.

e The maximum brightness for forward luminance of the White LED shall be set to 7,000 nits.

e The nighttime maximum brightness for forward luminance shall be set to 300 nits.

8 California Business and Professions Code §§ 5200.

° The entire Title 20 Appliance Efficiency Regulations can be found in the California Code of Regulations (CCR), Title
20.

10 Disability glare describes the loss of retinal image contrast as a result of intraocular light scatter, or straylight,
such as when confronted by bright oncoming headlights on a dark night.
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e Sign luminance shall transition smoothly between the hours of operation limits over a time
of no less than 5 minutes and no greater than 20 minutes. All transitions shall be completed
so that the maximum allowable luminance is achieved by the stated time, with 3840 Hz
refresh rate to ensure change in brightness is not too rapid as to create a distraction.

e Digital displays shall not include large areas of reflective elements, to reduce glare.

A survey also was conducted to calculate existing light levels and brightness at each of the proposed
sign locations. As noted, existing sources of light and glare already are abundant in the highly
urbanized environment where the project signs would be installed. Existing sources include, but are
not limited to, streetlights, parking lot lights, security lights, vehicle lights, internal building lights,
and reflective building surfaces and windows. Streetlights, vehicle headlights, and traffic lights
dominate the existing light environment (as discussed on pages 47 to 48 of the IS/MND).
Additionally, there is also architectural and signage lighting visible from surrounding areas that has
existed for years and has not caused issues such that lighting needs to be modified (refer to
Appendix A, page 22). While the proposed project would introduce new sources of light into the
project sites, the lighting analysis found that the project would have minimal light spillover impact
on the surrounding environment (as discussed on pages 51 to 53 of the IS/MND).

Lighting Impacts on Housing

Several comments suggested that the IS/MND did not evaluate lighting impacts on nearby housing.
The potential lighting impacts on nearby sensitive receptors, including nearby residences, was
evaluated on page 53 of the IS/MND. Sign 1 (Market & San Pedro Garage) and Sign 5 (Second & San
Carlos Garage) would be located near existing residences. As discussed in the IS/MND, the project
would have minimal light spillover on nearby residences that is comparable to the light levels
generated by the existing streetlights in the project area. As stated in the IS/MND, there also are
existing buildings that would block at least some of the views and illuminance of the project signs as
may be seen from existing residences.

Compliance with Americans with Disabilities Act

To the extent commenters request an analysis of the project’s compliance with the Americans with
Disabilities Act (ADA), such concern is not an impact of the project on the environment and is not
required to be studied under CEQA. The City, however, shares the concern that disabled individuals
have an equal opportunity to benefit from public services and facilities. The project will comply with
all applicable federal, state, and local laws, including the ADA. However, the comments do not
identify any specific provision of the ADA with which the project would not comply, and it is unclear
what action is being requested short of outright project denial. While the ADA generally requires
that “reasonable accommodations” be provided to ensure equal access for those with disabilities,
the relevant comments (primarily those set forth in submissions from the Soft Lights Foundation)
appear to be opposed to any new artificial sources of lighting in the City, including the project,
rather than requesting any particular disability-related accommodation.
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Ultimately, comments such as those from Soft Lights Foundation and others, appear principally
directed not toward this project but rather toward the use of LED technology more generally, for
any application. The City is aware that Soft Lights Foundation has raised concerns regarding the use
of LED technology with several federal agencies, including but not necessarily limited to the FDA,
the U.S. Department of Energy, the Federal Highway Administration (FHWA), the Environmental
Protection Agency (EPA), the U.S. Department of Labor, the Occupational Safety and Health
Administration, and the Consumer Product Safety Commission, including as well various legislators
and political candidates. To the extent these efforts result in any new legal requirements, the City
would fully comply.

Human Health

With respect to other human health impacts (i.e., those other than the alleged impacts from use of
LED technology), the IS/MND evaluated these in Section 4.3 Air Quality, Section 4.8 Greenhouse Gas
Emissions, and Section 4.9 Hazards and Hazardous Materials. As documented on pages 64 through
66 of the IS/MND, project construction and operational criteria pollutant emissions would be below
the Bay Area Air Quality Management District’s (BAAQMD) significance thresholds. A construction
health risk assessment was prepared per BAAQMD guidance to address construction impacts on
nearby sensitive receptors within 1,000 feet of the sign locations. The project would result in less
than significant health risk impacts to off-site sensitive receptors (as shown in Table 4.3-5 in the
IS/MND). The proposed project does not propose to use natural gas and would use mostly carbon-
free electricity during operation.

As discussed in Section 4.9.1.2 of the IS/MND, past uses at the Center for Performing Arts site
include auto repair uses, a gasoline station, and a used car dealership. As a result, ground
disturbance associated with sign footings at the Center for Performing Arts locations could
potentially expose construction workers to hazardous materials from these previous uses if any are
present in the soil. Construction workers, however, are trained in the handling of such materials
and will follow all applicable rules and regulations, including those from the California Department
of Industrial Relations and the Division of Occupational Safety and Health. Impacts of the
environment on project workers are not typically considered CEQA impacts, as they do not concern
the impact of the project on the environment in general. In addition, even though accidents by
workers handling hazardous materials are unlikely and would not exacerbate existing
environmental conditions, the implementation of Mitigation Measure HAZ-1.1 would serve to
further reduce the already low risk even more. Further, courts have rejected the “contention that
‘the existence of toxic soil contamination at a project site,” without any accompanying disturbance
or other physical change, ‘is, in itself, a significant impact requiring CEQA review and mitigation.””*?
Here, there is no evidence that the project will disturb contaminated soils.

11 parker Shattuck Neighbors v. Berkeley City Council (2013) 222 Cal.App.4th 768, 781
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TOPIC RESPONSE C: LIGHTING IMPACTS ON BIOLOGICAL RESOURCES

Comments were received expressing concern that lighting from the project would impact wildlife,
including several comments stating there are studies that indicate a “modest increase in ambient
light at night significantly impacts wildlife.” Other comments regarding lighting impacts on wildlife
pertain to the effects of existing ambient light conditions (including a contrary comment to
disregard the existing conditions when evaluating the project’s effect), express concern regarding
impacts to wildlife utilizing the Guadalupe River and Plaza de Cesar Chavez, and express concern
regarding general effects of nighttime lighting or “skyglow” on migratory birds.

Potential impacts to biological resources, including wildlife, are addressed in Section 4.4 Biological
Resources of the IS/MND and supported by a technical Biological Resources Report prepared by the
City’s consulting biologist expert, H.T. Harvey & Associates (which is included in Appendix C of the
IS/MND). As documented in pages 77 through 84 of the IS/MND, the proposed project would result
in less than significant impacts to biological resources with the implementation of mitigation
measures MM BIO-1.1 through 1.2 for nesting birds, based on site-specific and project-specific
analysis completed by the City and City’s consulting experts. None of the comments received
provided substantial evidence, such as site-specific and project-specific information or analysis and
relevant expertise, to support a fair argument that the project would result in any new significant
impact to biological resources, as documented below.

Impacts to Wildlife

Regarding impacts to wildlife, generally, several comments stated that any modest increases in
ambient light at night would significantly impact wildlife. It should generally be noted, however,
that the proposed sign locations are not dark environments; they are all in developed, urbanized,
downtown San José, where there is already an abundance of nighttime lighting. These existing
ambient nighttime lighting conditions at the sign locations are described on pages 47, 48 and 75 of
the IS/MND, based on measurements taken as part of the site-specific Lighting Analysis completed
for the project by the City’s technical lighting expert (and included in Appendix A of the IS/MND). It
should also be noted that the signs would not be operating (and, thus, not illuminated) between
midnight through 6:00 a.m.

Impacts to wildlife from the project are addressed on pages 79 to 82 of the IS/MND, which focuses
on the McEnery Convention Center site (i.e., the location of Sign 4). This is due to the fact that Sign
4 would face the Guadalupe River and there are no buildings or other structures present between
Sign 4 and the Guadalupe River that would directly block or obstruct light between the sign and the
river. Other than Sign 4, none of the proposed signs are expected to increase illuminance within
sensitive agquatic and riparian habitats along the Guadalupe River. The other signs are not proximate
to sensitive habitat, are proposed in areas surrounded by urban development, and would not
substantially alter existing light conditions in a manner that would adversely affect the urban-
adapted wildlife in those areas. For purposes of the analysis in the IS/MND, based on the existing
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site-specific conditions and the professional judgment of the City’s consulting biologist expert!? who
visited each of the proposed sign locations, an increase in illuminance of more than 0.1 foot candle
was considered to be potentially harmful to terrestrial wildlife utilizing the Guadalupe River.

The Biological Resources Report (included in Appendix C of the IS/MND) includes a detailed
description of existing conditions at the Sign 4 location, describing the existing light sources in the
immediate vicinity of Sign 4 (McEnery Convention Center site) and the nearby reach of the
Guadalupe River. In the vicinity of Sign 4, light from numerous downward-facing streetlights, as well
as several stoplights, already is present along Almaden Boulevard, and numerous downward-facing
parking lot fixtures are also present throughout the Almaden/Woz Way parking lot. Smaller lights
and illuminated directional signs are also present on the adjacent buildings. Along the Guadalupe
River Trail there is a row of unshielded, spherical pedestrian lights that shine light directly onto the
riparian trees. Other existing ambient light sources near the Sign 4 location include various lights
from vehicular traffic. Because the existing environment in the vicinity of Sign 4 already is relatively
illuminated (including the presence of the unshielded lights along the Guadalupe River Trail that
shine light directly onto the riparian trees) from existing light sources, the wildlife using the riparian
habitat along the Guadalupe River already are adapted to the presence of artificial light in the area.

In addition, the City’s consulting biology expert conducted a site visit to observe qualitatively the
existing ambient lighting at the proposed sign locations. The biologist remained on-site until after
sunrise, at which time the biologist inspected habitat conditions in areas immediately surrounding
the sign locations and adjacent areas, particularly along the Guadalupe River near the Center for
Performing Arts (Signs 3A and 3B) and McEnery Convention Center (Sign 4) project sites. To assess
how light dissipation from the proposed signs may affect wildlife in the nearby riparian corridor, the
biologist viewed the proposed project area from the banks of the Guadalupe River where light from
the proposed signs may be directed, according to the proposed site plan and renderings. Using the

2 The City’s consulting biologist expert is H.T. Harvey & Associates. H.T. Harvey & Associates is a local firm with
biological expertise in the South Bay and, specifically, San José environs including the Guadalupe River. H.T. Harvey
& Associates has provided the technical biological assessment for several electronic sign projects including the San
José Earthquakes Stadium Signs (File No. PD14-18) and the US 101 Airport Electronic Signs (File No. ER21-015). In
addition, H.T. Harvey & Associates previously observed birds under existing and increased levels of illuminance
opposite an electronic billboard near the edge of McNabney Marsh in Martinez, California. At that location, H.T.
Harvey & Associates monitored the responses of birds using the marsh opposite the billboard to an increase in
ambient lighting conditions. Pre- and post-illumination measurements were taken at two separate monitoring
stations by turning the billboard lighting on and off as necessary. Pre-illumination readings were 0.0 foot candles,
with the exception of one area where 0.04 foot candle was recorded (likely due to the presence of a California
Department of Transportation message board located nearby). An increase in illuminance of 0.02 footcandle in the
marsh was recorded when the billboard was turned on, and H.T. Harvey & Associates observed no behavioral
change by birds using the marsh. While the observations in Martinez are not directly comparable to the location
along the Guadalupe River at Sign 4, H.T. Harvey & Associates extrapolated that wildlife inhabiting urban areas
have some tolerance for artificial lighting. In particular, this information indicates that birds using a marsh in an
urban area in the San Francisco Bay Area did not change their behavior when illuminance increased from 0 to 0.02
foot candle. Wildlife on the project site (which is in an urban area that is already subjected to much higher levels of
existing lighting compared to the site in Martinez) must already have even greater tolerance for artificial lighting,
given the quantity of lighting from the unshielded lights that line the Guadalupe River Trail.
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viewpoint of the riverbank from multiple locations where feasible, the biologist observed the
density of the riparian cover in these areas, the potential for light to dissipate into the channel, and
the existing level of light-disturbance in the channel. The biologist also assessed the potential
visibility of light from the proposed 60-foot-tall signs to aquatic species in the Guadalupe River by
crouching immediately adjacent to the channel and assessing the direct visibility of the sign
locations from the river’s surface.

This site visit confirmed that light from a 60-foot-tall sign would not directly shine on the surface of
the Guadalupe River because the steep bank and vegetation between the sign and the water’s
surface would block any direct light from the signs from shining on the aquatic habitat, and would
prevent fish, turtles, or other aquatic organisms from seeing the sign. A comment was provided
guestioning whether the site visit needed to be conducted during the wet season and when the
water level would be at its highest. This is not necessary because the site visit was conducted at the
end of the dry season when the water level in the Guadalupe River was at its typical height for most
of the year. The water level in the river rises following rain events and then returns to baseline
levels.®® The biologist also considered the high-water mark on the edge of the channel when
assessing the visibility of light from the surface of the river; therefore, those observations are valid
for the majority of water level conditions throughout the year. Further, when water levels in the
Guadalupe River are high due to runoff events, water turbidity is also higher than during the dry
season, so light does not penetrate the water column as readily as it does during the dry season
when water is clearer.

Based on existing conditions, the site-specific, project-specific Lighting Analysis completed by the
City’s consulting lighting expert (which is included in Appendix A of the IS/MND), and the site-
specific observations and professional judgement of the City’s qualified biologist, the IS/MND
analysis (see pages 80 to 82 of the IS/MND) concluded the increase in illumination from the project
would be no more than a 0.1 foot candle and, therefore, would not substantially disturb wildlife
currently using riparian habitats along the Guadalupe River. The commenters have not otherwise
provided substantial evidence supporting a fair argument that any such impacts would result.

A comment from the Sierra Club claims that the IS/MND “underestimates the potential impact to
Guadalupe River and its aquatic and riparian ecosystem,” and suggests the 0.1 foot candle
threshold established in the IS/MND is not supported by substantial evidence. Lead agencies have
discretion to formulate their own significance thresholds (CEQA Guidelines §15054.7(b)). Lead
agencies can set thresholds on a project-by-project basis, or they can adopt thresholds to be
consistently applied to all projects. The determination by a lead agency (the City of San José in this
case) of whether a project may have a significant effect on the environment calls for careful
judgment, based to the extent possible on scientific and factual data (CEQA Guidelines §15064).

13 USGS. “Water Data and Tools.” https://waterdata.usgs.gov/monitoring-
location/11169025/#dataTypeld=continuous-00065-0&showMedian=false&startDT=2023-11-01&endDT=2024-10-
31
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Compliance with a chosen threshold does not excuse an agency of its obligation to consider
information presented to it regarding a project’s impacts. The lead agency must evaluate any
substantial evidence supporting a fair argument that, despite compliance with a threshold, the
project’s impacts are nevertheless significant. However, the Sierra Club and other commenters fail
to provide substantial evidence to support a fair argument that 0.1 foot candle threshold is not
sufficient for analyzing impacts to the Guadalupe River or that there is a new significant impact that
would occur as a result of the project.

Migratory Bird Impacts (Generally)

Several comments raised concerns regarding potential impacts to migratory birds, generally,
including potential impacts to birds at Plaza de Cesar Chavez.} As set forth in the IS/MND,
however, impacts to migratory birds were found to be less than significant.

The project’s impacts on migratory birds, including birds at Plaza de Cesar Chavez, are addressed on
pages 82 to 84 of the IS/MND. As documented in the IS/MND, the areas surrounding Signs 1 and 5
(Market & San Pedro Garage and Second & San Carlos Garage) are primarily developed urban
habitats that do not support sensitive species that might be significantly impacted by illuminance
from the project. The IS/MND concluded that Signs 3 and 4 would not substantially disturb wildlife
(including birds) currently using riparian habitats along the Guadalupe River (as explained above).
Regarding Sign 2, the IS/MND found that the proportional increase in illuminance of 0.1 to 0.3 foot
candle within Plaza de Cesar Chavez (which has an existing horizontal illuminance of 0.81 foot
candle) from the operation of Sign 2 would be negligible to the bird community present at this park,
which are acclimated to higher levels of ambient lighting. The IS/MND also evaluated the visibility of
the proposed electronic signs to birds in flight, and thus the risk they pose to migratory birds.

The IS/MND concluded that the proposed signs would result in less than significant lighting impacts
on migratory birds given that all signs: would be no taller than 60 feet, similar to (and sometimes
shorter than) existing structures downtown; would be surrounded by an abundance of existing lit
structures such as buildings and street lights; would not be operated between midnight through
6:00 a.m.; and would be tilted downward, rimmed, and/or fitted with other equivalent measures to
attenuate up-lighting such that migratory birds would be well above the viewing angles of the signs.
Refer to pages 82 to 84 of the IS/MND, as well as Appendix A of the IS/MND, for a more detailed
discussion. The commenters have not otherwise provided substantial evidence supporting a fair
argument that impacts to migratory birds would result.

14 Plaza de Cesar Chavez is an urban, infill public park located in downtown San José surrounded by development
on all sides. Plaza de Cesar Chavez does not contain any sensitive habitats and does not support sensitive species.
For this reason, as explained on page 82 of the IS/MND, the project’s impact on biological resources at Plaza de
Cesar Chavez in the IS/MND focuses on birds that may be present at this park.
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Skyglow Impacts on Migratory Birds

A comment by the Sierra Club claimed that the IS/MND “is flawed because the analysis fails to
consider light pollution in the form of sky glow on migratory birds, which can disorient migratory
birds, alter their behavior, and attract them to urban areas where resources are scarce and hazards
are common.” The comment letter goes on to claim that this attraction to the urban core in turn
results in increased bird collisions with buildings. These claims are unsupported and do not
constitute substantial evidence supporting a fair argument of an impact.

“Skyglow” is the illumination of the night sky due to artificial lighting. Lighting can result in skyglow
if it is pointed upwards (i.e., above the horizontal plane) or directed elsewhere and then reflected
upwards. Existing sources of lighting in San José include streetlights, commercial lights, residential
lights, and vehicular lights, among others. Such lighting is abundant, widespread, and intense
throughout the City, particularly in the downtown areas where the proposed signs would be
located. As a result, the existing light pollution intensity in San José is extremely high such that stars
are weak and washed out and the sky is bright and discolored.*® Since 1980, the City has worked in
cooperation with Lick Observatory to reduce light pollution by adjusting its lighting policy to use
low-pressure sodium lighting where feasible and minimize high-pressure sodium lighting.® Low-
pressure sodium lighting is relatively monochromatic and allows astronomers at Lick Observatory to
use filters to eliminate that portion of the spectrum and facilitate visibility of the night sky.’
Measurements of skyglow at Lick Observatory estimate that low pressure sodium light sources,
such as City street lights, contribute most significantly (46 percent) to skyglow in San José. However,
these measurements also indicate that light-emitting diodes (LEDs)—as would be used in the
proposed projects—appear to have fewer glare consequences.*® It is anticipated that if LEDs were
used to replace low-pressure sodium lighting throughout San José, a 6.8 percent reduction in
skyglow would result.'® Because the proposed electronic signs would use LEDs, therefore, they
would not contribute as much to skyglow as other non-LED sources of lighting in the City.

The three primary characteristics of fixtures that influence skyglow are: (i) spectral power
distribution (skyglow can be reduced by reducing short-wavelength content); (ii) total lumen output
(lower lumen output decreases skyglow); and (iii) luminaire light distribution (especially the amount
of distribution emitted above the horizontal plane as up-light).?° The wavelengths produced by the
proposed electronic signs would vary based on the content projected. In any event, however, the

15 Lorenz, David. Light Pollution Map. 2022.
https://www.cleardarksky.com/maps/Ip/large_light_pollution_map.html.

16 Santa Clara Valley Lighting and Lick Observatory. Lick Observatory and San Jose: A Model of Cooperation. 2024,
https://mthamilton.ucolick.org/public/lighting/Cooperation2.html.

17 Clanton & Associates. Advanced Street Lighting Technologies Assessment Project — City of San Jose. Sponsored by
the City of San Jose. 2020. Page 135.

18 |bid.

2 |bid.

20 pacific Northwest National Laboratory. An Investigation of LED Street Lighting’s Impact on Sky Glow. Prepared for
the U.S. Department of Energy. 2017. Page 53.
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proposed signs would be tilted downwards, rimmed, and/or fitted with equivalent measures to
attenuate any unwanted up-lighting. In addition, the brightness of the signs would be limited to
ensure they do not exceed a maximum illumination of 0.3 foot candle (3 luminous flux per unit
area) over ambient conditions. Because the proposed signs use LEDs, would be shielded and
directed to avoid up-lighting (such that only reflected lighting from the signs would potentially be
projected upwards), and would have limited maximum brightness, and because the signs would be
turned off between midnight and 6:00 a.m., any resulting contribution to existing skyglow from the
signs would be very minimal in both intensity and duration. Relative to existing high levels of light
pollution in the City of San José, the contribution of any reflected lighting from the proposed LED
signs to skyglow would be negligible. As a result, the project would not result in a significant impact
on migratory birds due to increased skyglow, and the comments do not otherwise contain
substantial evidence supporting a fair argument that an impact would result. Refer also to Topic
Response G: Tiering and Cumulative Lighting Impacts for an additional response related to skyglow.

Evaluation of Additional Mitigation Requested by the Sierra Club

The comment letter from Sierra Club suggests that the IS/MND should have included the following
additional mitigation measures to reduce impacts to migratory birds:

e “The IS/MND proposes that the electronic signs should be turned on at 6AM. Please correct
this so that the electronic signs can be turned on at 6AM or an hour after Sunrise, whichever
is later.

e Real time data from BirdCast should be used to trigger a turn-off of the billboards at sunset
when migration is listed as “high” for Santa Clara County (see Figure 1 for an example). High
migration volumes usually occur between March 1 and June 15 during spring migration and
from August 1 to November 15 during fall migration. Most nights, however, do not
experience “high” migration volumes and so the impact to advertising should not be
substantial.”

Numerous bird species migrate nocturnally to avoid diurnal predators and minimize energy
expenditures. Bird migration over land typically occurs at altitudes of up to 5,000 feet, but is highly
variable by species, region, and weather conditions.?%?? In general, night-migrating birds optimize
their altitude based on local conditions, and most songbird and soaring bird migration over land
occurs at altitudes below 2,000 feet, while waterfowl and shorebirds typically migrate at higher
altitudes.

It is unknown what light levels adversely affect migrating birds, and at what distances birds respond
to lights.?* In general, vertical beams are known to capture higher numbers of birds flying at lower
altitudes. A study of bird responses to up-lighting from 250-watt (equivalent to 3,750-lumen)

21 Kerlinger, Paul. How Birds Migrate. 1995. Page 228.

22 Newton, lan. The Migration Ecology of Birds. 2008. Page 976.
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24 Sheppard, C. and G. Phillips. Bird-Friendly Building Design, 2nd Ed. 2015.
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spotlights placed on the roof of a 533-foot tall building and directed upwards at a company logo
documented behavioral changes in more than 90 percent of the birds that were visually observed
flying over the building at night.?> One study of vertical lights projecting up to 3,280 feet found that
higher numbers of birds were captured at altitudes below 650 feet, but this effect was influenced
by wind direction and the birds’ flight speed.?® These studies have not analyzed the capacity for
vertical lights to attract migrating birds flying beyond their altitudinal range, and the potential for
up-lights to affect birds flying at various altitudes is unknown due to lack of available data. Thus,
birds that encounter beams from up-lights are likely to respond to the lights, and may become
disoriented or attracted to the lights to the point that they collide with buildings or other nearby
structures, but the range of the effect of the lights is unknown because these effects have not been
sufficiently studied.

Observations of bird behavioral responses to up-lights indicate that their behaviors return to
normal quickly once up-lights are completely switched off.?” In general, up-lights within very dark
areas are more likely to “capture” and disorient migrating birds, whereas up-lights in brightly lit
areas (e.g., highly urban areas, such as San José) are less likely to capture birds.?8 Birds are also
known to be more susceptible to capture by artificial light when they are descending from night
migration flights in the early mornings compared to when they ascend in the evenings; as a result,
switching off up-lights after midnight can minimize adverse effects on migrating birds.?® However,
more powerful up-lights (e.g., 3,000 lumen spotlights) may create issues for migrating birds
regardless of the time of night they are used.3° The project does not propose powerful up-lights (as
stated on page 79 of the Initial Study).

Based on the timing of migration in the San José area, switching on the signs at 6:00 a.m. would
result in light being emitted for approximately 0—-1.25 hours in the early mornings during local bird
migration periods (approximately mid-March to mid-May and mid-August to mid-October).
However, no up-lighting is proposed by the project, and the signs will be tilted downwards, rimmed,
and/or fitted with equivalent measures to attenuate any unwanted up-lighting. Thus, these signs
are not expected to attract or capture migrating birds. As discussed above, any contribution to
skyglow by the signs in the early mornings would be negligible because they will be shielded and
directed to attenuate any unwanted up-lighting, LEDs will be used, the brightness of the signs will

25 Haupt, H. and U. Schillemeit, 2011. Skybeamer und Gebiudeanstrahlungen bringen Zugvégel vom Kurs ab: Neue
Untersuchungen und eine rechtliche Bewertung dieser Lichtanlagen. NuL 43 (6), 2011. Pages 165—-170.

26 Bolshakov, C.V., V.N. Bulyuk, A.Y. Sinelschikova, and M.V. Vorotkov. Influence of the vertical light beam on
numbers and flight trajectories of night-migrating songbirds. Avian Ecology and Behavior 24: Pages 35—49.

27 Van Doren, B.M., K.G. Horton, A.M. Dokter, H. Klinck, S.B. Elbin, and A. Farnsworth. High-intensity urban light
installation dramatically alters nocturnal bird migration. Proceedings of the National Academy of Sciences of the
United States of America: 114 (42): 11175-11180. 2017.

28 Sheppard, C. Personal Communication with Robin Carle of H. T. Harvey & Associates regarding the potential for
different types and intensities of up-lighting to affect migrating birds. October 26, 2017.

29 Sheppard, C. Personal Communication with Robin Carle of H. T. Harvey & Associates regarding the potential for
different types and intensities of up-lighting to affect migrating birds. October 26, 2017.
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be limited, and the signs are located in San José where existing light pollution is extremely high (i.e.,
there are numerous existing sources of light including streetlights, car head lights, and traffic lights).
Further, as discussed above, lights in highly urban areas (such as the proposed sign locations in
downtown San José) are less likely to capture birds compared to lights in very dark areas.3! Due to
these combined factors, the proposed signs are not expected to attract or capture migrating birds;
thus, the recommendations made by the Sierra Club are do not need to be implemented to avoid a
significant impact. The comments do not otherwise provide substantial evidence supporting a fair
argument that impacts would result. None of the impacts or conclusions in the IS/MND would
change because of the comments provided.

Impacts to Trees, Insects, and Bats

Other comments regarding the project’s impact on wildlife include general, unsubstantiated claims
that the project would result in significant impacts under CEQA to trees, insects, and bats. The
comment letters from the University of California Observatories/Lick Observatory by Dr. Paul D.
Lynam suggested that “Light pollution changes not only our perception of where we live, but
contributes to the physical alteration of natural processes around us ... Leaf fall becomes decoupled
from the season. Trees in our neighborhoods never fully mature.” The comment letter goes on to
claim that "Disturbances in the natural oscillation between light and dark is therefore a threat to
the night insects’ very existence.” Further, “As insects decline, so does pollination, so does
agricultural productivity. Half of all insect species are nocturnal. Much of a bat’s diet consists of
predation on insects considered agricultural pests. 52% of bat species are at risk of severe
population decline over the next 15 years. As bats decline, so does pest control, so does agricultural
productivity.”

As discussed above, the proposed sign locations are not dark environments; they are all in
developed, urbanized, downtown San José, where existing trees are subject an abundance of
nighttime lighting. It should also be noted that the signs would not be operating (and, thus, not
illuminated) between midnight through 6:00 a.m. With the exception of Sign 4, as noted above,
none of the proposed signs are expected to increase illuminance within riparian habitats that
include trees along the Guadalupe River. As stated above, the IS/MND analysis (see pages 80 to 82
of the IS/MND) concluded the increase in illumination from the project would be no more than a
0.1 foot candle and, therefore, would not substantially disturb riparian habitats (including trees)
along the Guadalupe River.

New sources of lighting can potentially attract invertebrates, causing them to fly towards a light
source. This in turn can affect the foraging patterns of bats that prey upon these species. However,
such effects would primarily be expected in relatively dark areas with abundant nocturnal
invertebrate prey and few existing light sources. The sign locations in downtown San José are

31 Sheppard, C. Personal Communication with Robin Carle of H. T. Harvey & Associates regarding the potential for
different types and intensities of up-lighting to affect migrating birds. October 26, 2017.
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extremely well-lit at night with numerous light sources. In addition, the sign locations support
limited populations of nocturnal invertebrates compared to more natural areas located farther
from human habitation and agricultural areas. Further, as previously mentioned, the signs would
not be operating between midnight through 6:00 a.m. As a result, few, if any, nocturnal
invertebrates are expected to be attracted to the proposed signs. If invertebrates inhabiting nearby
natural areas (e.g., riparian habitat along the Guadalupe River) are attracted to lighting, the
expectation is that they would be attracted to the bright, unshielded lights located immediately
adjacent to the riparian habitat along the Guadalupe River Trail, rather than to a sign located 295
from the river. Due to these combined factors, significant impacts on bats and invertebrates as a
result of lighting from the project are not anticipated.

Therefore, given the existing urban setting and ambient nighttime lighting conditions, significant
impacts to trees, insects, and bats would not occur.

TOPIC RESPONSE D: DRIVER SAFETY

Several commenters raised unsubstantiated claims that electronic signs proposed by the project
could pose a distraction to drivers, resulting in increased vehicle conflicts (including conflicts with
bicyclists and pedestrians). Some of these comments (including those submitted on behalf of No
Digital Billboards in San José) included references to various hyperlinked articles on digital billboard
safety generally, without any accompanying specific comments on the proposed project itself. The
issue of driver safety was evaluated in the IS/MND (as discussed below) and, lacking any specificity,
the provided comments are not substantial evidence supporting a fair argument that the project
itself would result in driver safety impacts.

Based on the City’s review, the referenced articles and websites have marginal to no relevance to
the proposed project. As an example, the No Digital Billboards in San José comment letter
references an article on the “Examination of Driver Visual and Cognitive Responses to Billboard
Elicited Passive Distraction Using Eye-Fixation Related Potential.” The study compares the driver’s
cognitive responses to fixations on billboards with fixations on the vehicle dashboard utilizing an
eye tracking system. While the study suggests that “cognitive level of engagement to the billboard
is likely to be a precursor to driver distraction,” the article does not provide any data on increased
driver crashes from digital signs, nor does it provide any comments on the project’s potential to
result in driver distraction. A second article linked by the commenter is more broadly on driver
distraction in general, and not specific to electronic signs such as the project. Further, the article
doesn’t specifically link driver distraction to increased crashes, nor does the commenter provide
substantial evidence linking the information in the article to the proposed project, thereby resulting
in a new significant impact. Many of the studies submitted by the commenter also concern digital
billboards adjacent to freeways, where drivers are traveling at highway speeds. The proposed
electronic signs are not adjacent to any freeways. and drivers driving by the project signs on local
streets would be traveling at slower speeds (compared to freeway speeds), allowing more time to
react to information in the visual field.
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A 2023 article referenced in the same comment letter discusses the impact of roadside
advertisements near traffic signs in China. The article concludes that it is important to develop
regulations for the size, standards, and placement of large billboards. As discussed in Topic
Response B: Human Health Impacts from Lighting, and throughout the IS/MND, the project would
comply with applicable requirements, including the City Municipal Code regulations (Title 23,
Section 23.02.905) and Council Policy 6-4 (refer to pages 33 to 35 of the IS/MND). These
requirements include limitations on the location, design, and operational criteria for electronic
signs. As such, the City is already implementing similar types of regulations referenced in the article
for the purpose of reducing impacts from driver distraction in compliance with existing laws and
regulations.

The Federal Highway Administration (FHWA) also has closely monitored the issue of driver
distraction and has released reports on the agency’s view of the issues and research.3233 The FHWA
reports address the basic research question of whether operation of a changeable electronic
variable message sign “CEVMS” along the roadway is associated with a reduction of driving safety
for the public. The reports identify three fundamental methods for answering this question: (1)
whether there is an increase in crash rates in the vicinity of CEVMS, (2) whether there is an increase
in near-crashes, sudden braking, sharp swerving and other such behaviors in the vicinity of CEVMS,
and (3) whether there are excessive eye glances away from the roadway in the vicinity of CEVMS.
The reports confirms that there have been no definitive conclusions about the presence or strength
of adverse safety impacts from CEVMS.

A subsequent FWHA report confirmed through a study using an eye-tracking system that the
percentage of time that drivers dedicated to the road ahead was not significantly affected by the
presence of CEVMS.34 The comment letter by No Digital Billboards in San José includes a reference
to a peer review critique of a 2013 FHWA report titled “Driver Visual Behavior in the Presence of
Commercial Electronic Variable Message Signs (CEVMS).” There is no known regulatory guidance or
update resulting from the peer review and there is no driver safety/distraction regulation with
which the project does not comply.

The issue of driver safety related to the proposed project is discussed on page 178 of the IS/MND.
The proposed electronic signs would comply with Caltrans regulations (specifically those of the
Outdoor Advertising Act) and the requirements of Section 23.02.905 of the City’s Municipal Code
and Council Policy 6-4 as they relate to programmable electronic signs. While the regulations in the
Caltrans Outdoor Advertising Act are applicable to signs within 660 feet of a highway right-of-way

32 U.S. Department of Transportation Federal Highway Administration. The Effects of Commercial Electronic
Variable Message Signs (CEVMS) on Driver Attention and Distraction: An Update, Publication no. FHWA-HRT-09-
018. February 2009. https://highways.dot.gov/research/publications/safety/FHWA-HRT-09-018.

33 U.S. Department of Transportation Federal Highway Administration. Driver Visual Behavior in the Presence of
Commercial Electronic Variable Message Signs (CEVMS), Publication no. FHWA-HEP-16-036. September 2012.
https://www.fhwa.dot.gov/real_estate/oac/visual_behavior_report/final/.
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(which the proposed signs are not), these regulations have been conservatively applied by the City
of San José to ensure driver safety on more local, lower speed roadways. The City’s Municipal Code
regulations for programmable electronic signs include additional restrictions that further minimize
driver distraction.

As stated on page 178 of the IS/MND, these regulations include required design measures to ensure
signs do not increase hazards on adjacent roadways, including use of automated dimming
technology to adjust the brightness of the sign relative to ambient light and limiting the display of
sign messages to a minimum of four seconds. Section 3.2.2.1 on pages 33 to 35 of the IS/MND
includes a more detailed discussion of the project’s programming and lighting controls. Further,
each programmable sign would be equipped with sensors that modify the brightness of the sign in
response to ambient lighting conditions and would be required to occur gradually over time to
prevent a sudden change in perceivable brightness levels by pedestrians and motorists, and to
eliminate the possibility of disability glare (contrary to several commenters that suggested the
proposed signs would result in adverse effects to drivers due to dramatic changes in light levels).
Each signage display would include sensors that would minimize sudden changes in brightness and
luminance. In addition, the proposed signs would not include illumination or message changes that
are in motion or appear in motion and the signs would not display animated messages. As
documented on pages 33, 40, 50-51, and 175 of the IS/MND, the proposed signs are designed in
compliance with the Outdoor Advertising Act and applicable portions of Section 23.02.905 of the
City’s Municipal Code (which, as explained above, are regulations in place to ensure driver safety
and minimize driver distraction). Therefore, the IS/MND concluded the project would not increase
hazards along local roadways.

Additionally, as discussed above in Topic Response B: Human Health Impacts from Lighting, the
effects of the project on individual drivers or pedestrians with light sensitivities (as opposed to the
general public) are not evaluated, nor are they required to be evaluated, in the IS/MND.3 Further,
Topic Response B: Human Health Impacts from Lighting clarifies that general responses are
appropriate where comments fail to explain the relevancy of evidence submitted as part of the
comment, as is the case with regards to the various links provided on the topic of driver distraction.
The issue of driver safety was adequately evaluated in the IS/MND, and the comments referenced
above are not substantial evidence supporting a fair argument that the project itself would result in
driver safety impacts.

TOPIC RESPONSE E: IMPACTS TO LICK OBSERVATORY

Comments were received regarding the potential light impacts to the Lick Observatory, generally
pertaining to the impacts of ambient light conditions, light pollution, methodology of the light
impact analysis (including suggestions to evaluate skyglow and scattered light), and cumulative light

35 Topanga Beach Renters Assn. v. Department of General Services (1976) 58 Cal.App.3d 188, 195 (“The issue is not
whether [the project] will adversely affect particular persons but whether [the project] will adversely affect the
environment of persons in general.”)
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impacts. Refer to Topic Response G: Tiering and Cumulative Lighting Impacts, for a response
regarding cumulative light impacts.

The potential for light impacts to Lick Observatory from the project were taken into consideration
and evaluated in the IS/MND. As part of the IS/MND, a project-specific and site-specific Lighting
Analysis was completed by the City’s technical lighting experts (which was included in Appendix A of
the IS/MND) and summarized on pages 51 to 52 of the IS/MND. As described in Section 3.2 Project
Description on pages 33 to 35 of the IS/MND and reiterated in Section 4.1 Aesthetics on page 51 of
the IS/MND, the proposed signs would operate pursuant to the City’s Municipal Code regulations
(Title 23, Section 23.02.905), Council Policy 6-4, and California Department of Transportation
(Caltrans) regulations to minimize adverse lighting effects. For example, to minimize impacts to the
observatory, the proposed signs would not be illuminated between the hours of 12:00 a.m. and
6:00 a.m., consistent with Council Policy 6-4. In addition, the proposed signs would be tilted
downward to attenuate upward illumination. Specifically, the proposed signs shall be tilted
downward toward the ground by at least 15 degrees and provide a rimmed edge along the top of
the sign, or shall utilize other alternatives which the City determines would provide equivalent
attenuation of upward illumination, pursuant to Council Policy 6-4. In addition, consistent with the
City’s Municipal Code regulations, the proposed signs would utilize automatic dimming technology
to adjust the brightness of the sign relative to ambient light so that at no time would any of the
proposed signs exceed a brightness level of 0.3 foot candle above ambient light conditions at the
required distances nor exceed the nighttime maximum brightness of 300 nits. This would result in a
lower brightness level at farther distances, such as at the Lick Observatory. As explained on page 52
of the IS/MND, lighting calculations were made to determine the amount of light the proposed
signs would generate at the Lick Observatory. The lighting calculation contained in the Lighting
Analysis in Appendix A of the IS/MND found the project would generate a maximum light level of
0.000002 foot candles at a distance of 13 miles (which is the approximate distance of the signs from
Lick Observatory), which is comparable to the light levels at the Lick Observatory that are generated
by the existing street lights in the project area. Therefore, the IS/MND concluded that the project
would have a negligible contribution to light levels at Lick Observatory.

One commenter has asserted that the light impacts on the Lick Observatory would be higher than
stated in the Lighting Analysis in Appendix A of the IS/MND because LED light does not dissipate as
rapidly with distance as point light sources. The intensity of radiation of point light sources dissipate
according to the inverse square law, i.e., intensity is inversely proportional to the square of the
distance. The commenter pointed to a video that shows that LED grow lights do not strictly obey
the inverse square law at a distance of eight inches and 16 inches away from the lights and criticism
of a lighting study performed for a project in Baldwin Park to support his claim. Neither the video
nor the Baldwin Park study concerns the project or the project’s Lighting Analysis. As related to Lick
Observatory, the closest billboard is 13 miles away (far greater than 16 inches) and thus would be
perceived as a point source, making the inverse square rule a reasonable tool to apply to estimate
light impacts on the Lick Observatory.

Other comments received suggested evaluating the project’s impact to the Lick Observatory in
terms of “scattered light” and contribution to “skyglow.” Assertions in comment letters, including
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cited studies, were not specific to the proposed project or existing environs in which the project is
proposed. For example, the comment letter from the University of California Observatories/Lick
Observatory by Dr. Paul D. Lynam comments: “However, observations from Lick Observatory are
already being impeded by scattered light, primarily emanating from San José. Regardless of the
technology or originating fixture, any and all light sources which interact with the atmosphere
contribute to an additive effect to scattered light, elevating the intensity of the diffuse sky
background.” Dr. Lyman’s comment letter also cites studies or lists where the Lick Observatory was
identified as already being affected by existing light sources. As explained in more detail in Topic
Response A: Basis for a CEQA Impact , however, the CEQA analysis of a project’s impact considers
existing conditions as the baseline for analysis and the existing condition itself is not an impact
(rather, it is a project’s impact on that existing condition that matters under CEQA).

In addition, no substantial evidence was provided to support assertions made in comment letters,
including the comment letter from the University of California Observatories/Lick Observatory by
Dr. Paul D. Lynam, that the project, in combination with the existing light conditions, would
substantially affect the operations at the Lick Observatory. As noted in Dr. Lyman’s letter, “Apply
the physics of aerosol scattering to model sky brightness arising from use of lighting can be
enormously complex.” The City does not disagree that it is complex to accurately model scattered
light and, due to their complexity, such models are unavailable to professional lighting consultants
unaffiliated with universities or research facilities. Given the existing substantial sources of light in
the City and the lack of substantial evidence documenting that the project would result in a new
significant impact based on a scattered light analysis, however, none of the impacts or conclusions
in the IS/MND need to be revised, nor do new analyses (such as a scattered light analysis) need to
be completed. None of the comments identified any specific statutory or regulatory standard
related to lighting with which the proposed project would not comply. There is not otherwise any
substantial evidence supporting a fair argument that impacts would result.

TOPIC RESPONSE F: AESTHETICS AND VISUAL IMPACTS

In adopting the amendments to General Plan Land Use Policy CD 10.4 and Title 23 of the San José
Municipal Code, and adopting City Council Policy 6-4 to allow new Programmable Electronic Signs
and Signs Displaying Off-Site Commercial Speech on identified City-owned parcels, the City
established selection criteria for City-owned land on which signs may be allowed and established
limitations on the location, number, type, size, and height of signs that may be allowed under this
policy. An Initial Study/Negative Declaration (IS/ND) was adopted (File No. PP18-058) by the City in
2018 that evaluated the program-level environmental impacts of the amendments to the General
Plan, Municipal Code, and Council Policy that would allow the City Council to consider approving
use of designated City-owned sites for electronic signs. For aesthetics impacts, the adopted 2018
IS/ND concluded that signs on City-owned properties operating pursuant to Title 23, Section
23.02.905 of the Municipal Code and Council Policy 6-4 would result in less than significant
aesthetics impacts. Also, refer to Topic Response G: Tiering and Cumulative Lighting Impacts, which
includes an explanation of how the project is the implementation of the aforementioned approved
policies and regulations and as well an explanation of the tiering of environmental review.
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Several comments were received regarding the project’s aesthetic impact. Consistent with the
CEQA Guidelines Appendix G and the adopted 2018 IS/ND, the project would result in a significant
aesthetic impact if it conflicts with applicable zoning regulations or regulations governing scenic
quality or in new sources of substantial light or glare.3® The project’s IS/MND discusses aesthetics
and visual impacts in detail on pages 40 through 53. As stated on page 50 of the IS/MND, the
proposed project would comply with applicable regulations governing scenic quality contained in
Title 23 of the San José Municipal Code, Council Policy 6-4, and also voluntarily comply with the
California Department of Transportation (Caltrans) Outdoor Advertising Act. The proposed signs
would have a maximum height of 60 feet, in conformance with the provisions of Title 23 of the San
José Municipal Code. In addition, the signs would not exceed 1,200 square feet. Further, the signs
would be subject to design review consistent with General Plan Policies CD-1.28 and CD-1.29 to
ensure the signs are designed to be integrated with their supporting architecture or complementary
to it for visual consistency and well-constructed and maintained to prevent blight. Refer to Topic
Response H: Blight for a response to comments that the project would result in blight. As discussed
in more detail on pages 50 to 51 of the IS/MND, the project would also comply with applicable
regulations related to scenic quality contained in the Downtown Design Guidelines, namely
Guidelines 4.4.9a Lighting-Podium Level and 5.3.5 Signage — Podium Level and Pedestrian Level, by
orienting the signs to be visible to both pedestrians and vehicles and attaching the signs to the
buildings in a manner that would not cover or obscure the buildings architectural features.

A comment letter by No Digital Billboards in San José included citation and summaries of the
findings of studies completed regarding the aesthetic impacts of billboards. These referenced
studies include studies completed in Indonesia and New Cairo. It is inappropriate to apply the
summarized findings of the referenced studies to the project as they do not account for the
specifics of the proposed signs (including their design) or their location and context (i.e., existing
conditions) in which the project is proposed.

Another comment suggests that the IS/MND’s evaluation of aesthetic impacts is flawed because it
failed to “clarify that the take-down requirement in Council Policy 6-4 does not apply...”. To the
contrary, page 14 of the IS/MND explicitly states that the “project does not include the removal any
existing billboards, consistent with the City’s requirements for new signs in the downtown.” It is the
decision of the San José City Council to determine when a project is subject to the take-down
requirement. Within the sign approval process the City may solicit proposals for any or some of the
following purposes (paraphrased): to generate revenue for the City, to generate revenue for specific
City facilities, and/or to reduce visual clutter and blight. The reduction of visual clutter and blight
was not one of the reasons cited for the downtown electronic signs; thus, no take-down

36 The project would also be found to result in a significant aesthetic impact if it would substantially effect a scenic
vista or damage scenic resources within a state scenic highway. These impacts discussed on pages 49 to 50 of the
Initial Study and were determined to be less than significant. Comments were not received on these less than
significant aesthetic impacts, therefore, they are not discussed in this topic response.

Electronic Signs on City-Owned Property Project 34 Responses to Comments
City of San José February 2025



requirements apply. Whether the project involved the exchange of existing static billboards does
not change the conclusions in the IS/MND.

Furthermore, as stated above, the CEQA aesthetic analysis focuses mainly on whether a project
meets City requirements designed to protect scenic quality, and it is not concerned with subjective
aesthetic judgments, such as whether a person finds a project aesthetically pleasing. City
requirements are objective and provide a solid basis for decisionmakers to understand impacts.
Conversely, personal aesthetic judgments are subjective and variable, and thus do not provide a
good foundation for evaluating a project’s CEQA impacts. The IS/MND appropriately focuses the
aesthetics analysis on City-adopted policies, regulations, and related requirements.

Refer to Topic Response B: Human Health Impacts from Lighting, Topic Response C: Lighting
Impacts on Biological Resources, Topic Response E: Impacts to Lick Observatory, and Topic
Response D: Driver Safety for responses to comments received pertaining to the project’s light and
glare impacts.

TOPIC RESPONSE G: TIERING AND CUMULATIVE LIGHTING IMPACTS

The project as proposed is a result of the implementation of previously approved policies and
regulations. As explained in Section 3.1 Background on page 14 of the IS/MND, in 2018 the City
adopted an Initial Study/Negative Declaration (IS/ND) and approved amendments to the General
Plan and Municipal Code and adopted Council Policy 6-4 to allow new programmable electronic
signs and signs displaying off-site commercial speech on specific City-owned parcels. City Council
Policy 6-4 established selection criteria for City-owned land on which signs may be allowed and
established limitations on the location, number, type, size, and height of signs that may be allowed
under this policy. The adopted 2018 IS/ND (File No. PP18-058) prepared for the aforementioned
amendments to the General Plan and Municipal Code and Council Policy 6-4 evaluated the
program-level impacts (including lighting) of up to 22 new signs on 17 City-owned sites (including
the five project sites evaluated in this IS/MND).

As explained on pages 5 to 6 of the IS/MND, the analysis tiers from the adopted 2018 IS/ND. Tiering
refers to using the analysis of general matters contained in a prior environmental review document
with later, narrower projects. CEQA encourages tiering environmental analyses to streamline the
environmental review and avoid repetitive analyses (Public Resources Code Section 21093 and
CEQA Guidelines §15152). The adopted 2018 IS/ND concluded that the lighting impacts (including
cumulative lighting impacts) of future signs on City-owned properties would be less than significant
with compliance to Title 23, Section 23.02.905 of the Municipal Code and Council Policy 6-4.%”

37 City of San José. Initial Study/Negative Declaration (IS/ND) to allow new Programmable Electronic Signs and
Signs Displaying Off-site Commercial Speech on identified City-owned parcels (File No. PP18- 058). June 2018.
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As explained on page 14 of the IS/MND, the City released a Request for Proposal (RFP) for private
entities to lease, install, operate, and manage signs in accordance with the amended Municipal
Code and Council Policy 6-4 on the previously identified and evaluated City-owned properties.
Orange Barrel Media was awarded the RFP and is proposing the project as a result.

While cumulative aesthetic (which includes lighting) impacts were previously analyzed in the 2018
IS/ND, an analysis of cumulative aesthetic (including lighting) impacts also was provided on pages
193 through 194 of the IS/MND to confirm the there were no changes to the project, the
circumstances in which the project is being undertaken, or new information that would result in a
new or substantially more severe impact than previously disclosed in the adopted 2018 IS/ND. As
explained on page 193 of the IS/MND, the geographic area for cumulative aesthetic impacts for the
project is the immediate surrounding area. All cumulative projects would be subject to the design
and height standards of the City (including those in the Municipal Code and Council Policy 6-4) to
minimize cumulative light and glare impacts to a less than significant level. Text has been added to
page 193 of the IS/MND to clarify that given the existing ambient light conditions (including
illumination from existing development throughout downtown and citywide), the project’s
contribution to cumulative nighttime light conditions (also referred to as “skyglow” in comment
letters) within the City (including at the Lick Observatory, as exemplified in the discussion on page
193 of the IS/MND) would not be cumulatively considerable (refer to Section 3.0 Draft IS/MND Text
Revisions). For these reasons, the project (which is consistent with the assumptions in the 2018
IS/ND) would not result in a cumulatively considerable contribution to a significant cumulative light
impact.

TOPIC RESPONSE H: BLIGHT

Several comments raised issues related to blight. Economic and social impacts of proposed projects
are outside CEQA’s purview except when there is evidence that such economic and social effects
could result in a reasonably foreseeable indirect environmental impact, such as urban decay or
deterioration. An impact that is speculative or unlikely to occur is not reasonably foreseeable.3®

CEQA does not define urban decay or blight. Those terms usually are defined as, among other
characteristics, visible symptoms of physical deterioration and a downward spiral of business
closures and multiple long-term vacancies that invite vandalism, loitering, and graffiti. To constitute
urban decay or blight, this physical deterioration to properties or structures must be so prevalent,
substantial, and lasting that it impairs the proper use of the decayed properties and structures, or
the health, safety, and welfare of the surrounding community. As one court put it, “The
manifestations of urban decay include such visible conditions as plywood-boarded doors and
windows, parked trucks and long term unauthorized use of the properties and parking lots,
extensive gang and other graffiti and offensive words painted on buildings, dumping of refuse on
site, overturned dumpsters, broken parking barriers, broken glass littering the site, dead trees and

38 Joshua Tree Downtown Business Alliance v. County of San Bernardino (2016) 1 Cal.App.5th 677, 684.
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shrubbery together with weeds, lack of building maintenance, abandonment of multiple buildings,
homeless encampments, and unsightly and dilapidated fencing.”*

There is no substantial evidence supporting the claim that the addition of the electronic signs
proposed by the project will result in urban decay or blight. For example, the comment letter from
Scenic America states that billboards will cost the City money. However, the proposed project
involves the installation of electronic signs on five City-owned sites. Therefore, the City would
collect rent from the applicant and maintenance is paid by the applicant.

There also is no evidence that the project would reduce property values, let alone to the point that
it creates blight. The commenter points to a 2011 article that examines the impact of billboards on
Philadelphia, which was picked in part because Philadelphia, unlike San José, had a lower median
income compared to the national average and relatively lax billboard regulation. The study found
that there is a small correlation between billboard distance and density and home prices, with
home prices decreasing from average when within 500-feet of a billboard and decreasing minimally
when located in a census tract with greater billboard density. But the study does not indicate that
the decrease in home value resulted in decayed properties, let alone prevalent, substantial, and
lasting blight that impairs the proper use of properties and harms the health, safety, and welfare of
the surrounding community. Moreover, the study does not examine a location like San José, with
high median incomes, high real estate prices, and substantial sign regulations.

A commenter also notes that banning billboards can be good for local economics. The commenter
cites a webpage that states Vermont banned billboards in 1997 and decades later enjoys a thriving
tourism industry. The commenter fails to provide a nexus between banning billboards and creating
a thriving tourism industry, however, much less connecting whether a similar ban in San José would
create a similar outcome. Such speculative information is not substantial evidence to show the
project would reduce economic activity or tourism so severely as to cause blight.

In conclusion, the non-project specific comments related to the potential decrease in City revenue
is not substantial evidence that the project would have any negative economic impacts, let alone
severe impacts that could lead to the physical deterioration of the City.

TOPIC RESPONSE I: ENERGY DEMAND AND CLIMATE CHANGE

Comments were received regarding the project’s effect on climate change and greenhouse gas
(including whether it is consistent with Climate Smart San José and the City’s Greenhouse Gas
Reduction Strategy) and energy impacts. Pursuant to CEQA Guidelines Appendix G (and identified
on page 109 of the IS/MND), a significant energy impact would occur if a project were to result in
the wasteful, inefficient, or unnecessary consumption of energy resources or conflict with or
obstruct a local plan for renewable energy or energy efficiency. Energy consumption alone does not

3 /d. at 685.

Electronic Signs on City-Owned Property Project 37 Responses to Comments
City of San José February 2025



constitute a significant impact under CEQA. As stated on page 127 of the IS/MND, pursuant to the
latest Bay Area Air Quality Management District (BAAQMD) CEQA Air Quality Guidelines, if a project
is consistent with a local qualified greenhouse gas reduction strategy (GHGRS) meeting the
requirements of CEQA Guidelines Section 15183.5(b), it can be presumed that the project would
not have significant GHG emissions under CEQA.

The operational energy demand associated with the proposed programmable signs is disclosed on
page 110 of the IS/MND. Operation of the six signs would use approximately 1,728 megawatt hours
(MWHSs) of electricity per year. The signs would be required to comply with California’s Title 24
requirements for energy efficiency and would be dimmable to reflect ambient conditions.
Furthermore, the signs would utilize light-emitting diode (LED) lights, which are more energy
efficient than standard incandescent light bulbs. Therefore, although the proposed project would
increase energy use compared to existing conditions, this increase would not be considered
wasteful or inefficient given the compliance with energy and lighting efficiency standards in Title 24.

The construction phase of the project would not result in wasteful or inefficient energy use. As
described on pages 109 to 110 of the IS/MND, the proposed project would implement several
measures that would improve the efficiency of the construction process such as restricting
equipment idle times to two minutes or less and requiring the applicant to post signs on-site
reminding workers to shut off idle equipment (refer Standard Permit Conditions identified in
Section 4.3 Air Quality on page 66 of the IS/MND). Additionally, the project would comply with the
City’s Construction and Demolition Diversion Program. As explained on page 110 of the IS/MND, the
project would not conflict with or obstruct state or local plans for renewable energy or energy
efficiency because the project would not be precluded from future enrollment in San José Clean
Energy’s TotalGreen program and would be built in accordance with CALGreen requirements and
Title 24 of the City’s Municipal Code.

The project’s consistency with Climate Smart San José, the City’s GHGRS, and the goal to protect
climate by reducing greenhouse gas emissions is discussed in Section 4.8 Greenhouse Gas Emissions
on page 127 of the IS/MND and found to be less than significant. As explained on page 127 of the
IS/MND, the City’s GHGRS includes seven strategies for emissions reductions: use of San José Clean
Energy, achieving zero net carbon for residential construction, renewable energy development,
retrofits of existing buildings to remove natural gas demands, achieving a zero-waste goal,
modernization of Caltrain, and water conservation. These measures are not, however, applicable to
the proposed project since the project is limited to the installation of electronic signs on existing
buildings and does not propose to construct new buildings. Nonetheless, the project would be
consistent with Climate Smart San José and the GHGRS because it would be energy-efficient, would
not utilize natural gas, and would use power from San José Clean Energy. In 2023, the carbon
emissions from the energy provider’s base power was 50 pounds of CO,e per MWh compared to
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the average for California utilities of 373 pounds of CO,e per MWh.*? San José Clean Energy is
projected to provide 100 percent carbon-free base power in the near future. For these reasons, the
project would not conflict with an applicable plan, policy, or regulation adopted for the purpose of
reducing the emissions of greenhouse gas emissions.

TOPIC RESPONSE J: HISTORIC RESOURCES

Several comments were received regarding the project’s impact to historic resources, including the
historic character of the San José Center for the Performing Arts building, historic context of The
Tech Interactive building, and operations at Lick Observatory. The IS/MND evaluated the project’s
effect on historic resources based on a site-specific, project-specific Historic Resource Evaluation
completed by the City’s consulting historical expert, TreanorHL. This Historic Resource Evaluation is
included in Appendix D of the IS/MND. To document existing/baseline conditions, the IS/MND
discloses that the Center for the Performing Arts is listed in the City’s Historic Resource Inventory
(HRI) as a Candidate City Landmark. The Historic Resource Report also acknowledges the Center for
Performing Arts structure is likely eligible for individual listing on the National Register of Historic
Place and the California Register of Historic Resources. None of the other sign locations (including
The Tech Interactive) are listed on the San José HRI, National Register of Historic Places, or
California Register of Historic Resources, or otherwise are considered eligible for such listing. Lick
Observatory is considered a historic resource pursuant to CEQA Guidelines Section 15064.5.
However, contrary to suggestions from a commenter, the night sky is not considered a cultural
resource under CEQA.

With regard to potential impacts to the Center for the Performing Arts building, one comment
suggests that the IS/MND failed to identify the Center for Performing Arts plaza itself (where signs
would be located) as a character-defining feature of the resource. As stated above, the Center for
Performing Arts is listed on the City’s HRI. It was previously evaluated for eligibility in 2000 (refer to
Appendix D of the IS/MND). The California Department of Parks and Recreation (DPR) 523 form
completed in 2000 did not call out the plaza as a specific character-defining feature. Further, the
Center for Performing Arts’ landscape and its plaza have changed since the initial construction. The
fountain was added around 1998, while the three planters near the steps were added in the early
2000s. City staff reviewed previous permits for the subject parcel (APN: 259-43-064) and did not
find any historic evaluations related to development of the planters or the fountain. However, the
current Historic Preservation Officer notes that these past projects would not likely have had a
significant impact to historic resources since development work on the site for installation of
planters and a fountain would not have any physical effect to the historic integrity of the building.
The commenter did not provide any new information or data to support the claim that the plaza
itself is a character defining feature of the Center for Performing Arts.

40 San José Clean Energy. “Power Content Label 2023.” https://sanjosecleanenergy.org/wp-
content/uploads/2024/11/2023-PCL-Postcard-ENG-ADA. pdf
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Impacts to the Center for Performing Arts from the project were assessed for conformance with the
Secretary of Interior’s Standards for the Treatment of Historic Properties (refer to page 95 of the
IS/MND and Appendix D). The City of San José also utilizes its local design guidelines to inform CEQA
impacts, including the San José Downtown Design Guidelines and Standards and San José
Downtown Historic Guidelines. Additionally, the support structures for the signs at this location
were designed to be compatible with the Performing Arts Center in shape and materials. The
analysis on pages 95 to 102 of the IS/MND concluded that the project would not cause a substantial
adverse change in the significance of a historical resource (specifically the Center for the Performing
Arts building and any historic resources located within 200 feet of any sign location) pursuant to
CEQA Guidelines Section 15064.5 because it would comply with Standards 1-10 of the Secretary of
Interior Standards for the Treatment of Historic Properties with incorporation of standard permit
conditions and mitigation measure MM CUL-1.1 to reduce impacts to archaeological resources
(described under checklist question b), conform with the rationale of the applicable City of San José
Downtown Design Guidelines and Downtown Historic Design Guidelines, and not adversely impact a
historic district. The comments did not otherwise provide substantial evidence supporting a fair
argument that an impact would occur.

One comment stated that The Tech Interactive building qualifies as a Candidate City Landmark
under the City’s Criteria 6 and 7. However, no information or data were provided to support this
statement. Although there is no defined age threshold for a City Landmark, the building was
constructed in 1998, making it only 26 years old. Given its age, the Tech Interactive building was not
evaluated for its eligibility as a Landmark in the Historic Resources Report prepared for the project
(refer to Appendix D of the IS/MND) did not evaluate the building’s eligibility as a Landmark. Even if
the building were treated as a Landmark, however, the findings of the IS/MND would be the same.
Under existing conditions, there are signs already located at the building; therefore, the new signs
would not impact the understanding of the building as it presently exists.

With regard to potential impacts on Lick Observatory, the comment letter from the University of
California Observatories/Lick Observatory by Dr. Paul D. Lynam encouraged “the City to reconsider
the Scientific and Cultural Impact of this project ... on perhaps one of the region’s most significant
built marvels of the tech revolution of Silicon Valley that was to come.” However, as acknowledged
by the commenter, the project does not propose any physical modifications to or adjacent to Lick
Observatory. Further, the distance between the nearest sign location and the Lick Observatory is
about 13 miles. Given the distance of the project from Lick Observatory and the fact that the
project does not propose any physical modifications to or adjacent to the observatory, the project
would not result in a substantial adverse change to the historic significance of the observatory
building under CEQA. Refer to Topic Response E: Impacts to Lick Observatory for an explanation as
to why the project would not significantly impact the operations at Lick Observatory.

To summarize, no substantial evidence was provided in the comment letters to support a fair
argument that the project would result in a new significant impact. None of the impacts or
conclusions in the IS/MND need to be revised based on the comments received.
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TOPIC RESPONSE K: AIRPORT COMPATIBILITY

While several commenters raised concerns about the distance between the proposed signs and San
José Mineta International Airport (SJC), none of the comments raised a fair argument supported by
substantial evidence that the proposed project could create a potentially significant environmental
impact with respect to airport operations.

Due to the proximity of the project sites to SIC, a distance of approximately two miles, the IS/MND
evaluated the potential for the proposed signs to result in an airport safety hazard based on a
technical analysis (included in Appendix A of the IS/MND) undertaken to determine if the proposed
signs would interfere with the nighttime vision of air traffic controllers and/or pilots. The analysis
accounted for the proposed height of the signs, heights of the buildings adjacent to the proposed
signs, the 2.5-mile distance from the signs to the air traffic control tower at SJC, and height of
aircraft passing over the project site as they approach the runways at SJIC (refer to Figure 4.9-1 in
the IS/MND). The IS/MND concluded a) the proposed signs would not be visible to, or interfere
with, controllers in SJC’s air traffic control tower and b) the proposed signs would also not be visible
to, or interfere with, pilots in aircraft on final approach for landing at SJC as the aircraft overfly
Downtown San José. For these reasons, the IS/MND concluded that the project would not result in
a safety hazard for aviation. The commenters have not otherwise provided substantial evidence
supporting a fair argument that impacts would result.

The project’s compliance with Part 77 of the Federal Aviation Administration’s Federal Aviation
Regulation, which deals with hazards to aviation, is presented on page 142 of the IS/MND. None of
the proposed signs would be required to submit filing pursuant to Part 77.

As discussed on pages 156 to 157 of the IS/MND, the project sites are located within the Airport
Influence Area of the Comprehensive Land Use Plan (CLUP) for SIC and are subject to review by the
Airport Land Use Commission. The CLUP focuses on the three areas of ALUC’s responsibility: 1)
aircraft noise, 2) the safety of persons on the ground and in aircraft, and 3) the control of objects in
navigable airspace. As discussed in Section 4.13 Noise, the sites are located within the 60 to 65 dBa
CNEL aircraft noise contour identified in the CLUP; however, the project proposes to construct six
electronic signs and would not expose people to excessive noise levels as no people would be living
at the site. As discussed above, the project would not result in a safety hazard for aviation. And
lastly, as stated above, none of the proposed signs would be required to submit filing pursuant to
Part 77. For these reasons, the IS/MND concluded that the project would be compatible with the
CLUP.

TOPIC RESPONSE L: CONSISTENCY WITH EXISTING POLICIES

The IS/MND discusses the project’s consistency with applicable plans and policies that have been
adopted for the purposes of avoiding or mitigating an environmental effect. The City determines a
project’s consistency with a City-adopted plan or policy because the City, as the author of its plans
and policies, is in the best position to interpret them. “Because policies in a general plan reflect a
range of competing interests, the [City] must be allowed to weigh and balance the plan's policies
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when applying them, and it has broad discretion to construe its policies in light of the plan's
purposes.”*! Additionally, the City made the overarching policy decision that digital signs on City
property are consistent with City plans and policies in 2018 when it approved amendments to the
General Plan and Municipal Code and adopted Council Policy 6-4 to allow new programmable
electronic signs and signs displaying off-site commercial speech on specific City-owned parcels. The
project merely implements the City’s previously made policy decision.

As discussed throughout the IS/MND, the City has determined the project is consistent with
applicable plans and policies, including Title 23 of the San José Municipal Code, Council Policy 6-4,
General Plan policies (e.g., CD-1.28 and CD-1.29), Downtown Design Guidelines (which are
applicable regulations governing scenic quality), Vision Zero initiative, and Climate Smart San Jose.

Comment letters suggesting the project is inconsistent with City plans and policies were not
supported by substantial evidence of a purported inconsistency or that the purported inconsistency
would result in a new significant impact. For example, the comment letter from the University of
California Observatories/Lick Observatory by Dr. Paul D. Lynam asserted the project was not
consistent with City Policy 4-2 Public Streetlights and Policy 4-3 Outdoor Lighting on Private
Developments (policies that protect dark skies or require referral to the Lick Observatory).
However, Policy 4-2 Public Streetlights is not applicable to the project as the project does not
propose, include, or affect streetlights. City Council Policy 4-3 Outdoor Lighting on Private
Developments is not applicable to the project as the project is not part of a private development.
The project involves electronic signs on public (i.e., City-owned) property and is City-initiated.

A comment suggested the project was inconsistent with General Plan Policy VN-1.9, which states:
“Cluster parking, make use of shared parking facilities, and minimize the visual impact of surface
parking lots to the degree possible to promote pedestrian and bicycle activity and to improve the
City’s aesthetic environment.” The comment letter from the University of California
Observatories/Lick Observatory by Dr. Paul D. Lynam states: “The MND is in direct conflict with this
requirement for the proposed locations on the Northeast corner of the Market & San Pedro Garage
(intersections of W. St. John Street and Market Street) and the Southwest corner of the Second &
San Carlos Garage.” General Plan Policy VN-1.9 is not applicable to this project. It is applicable to
projects that include parking facilities. No parking facilities are proposed as part of the project.

Other comments raised concerns about the project’s consistency with the following General Plan
goals and policies, which either do not apply or with which the project is consistent:

e Policy CD-1.28 states, “To maintain and protect the integrity, character, and aesthetic
environment of the streetscape in industrial, commercial, and residential neighborhoods,
new billboards should be permitted only through a discretionary review process and only
where they do not create visual clutter and blight. The relocation of existing billboards from

41 Friends of Lagoon Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 816.
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impacted areas to locations where they would have a less visually blighting effect should be
encouraged.”

The City is performing a discretionary review process for the project and will consider Policy
CD-1.28 when making its decision whether to approve, conditionally approve, or deny the
project. As discussed above in Topic Response F: Aesthetics and Visual Impacts and Topic
Response H: Blight, the IS/MND concluded that the project would not create visual clutter
or blight.

e Policy CD-1.8 states, “Create an attractive street presence with pedestrian-scaled building
and landscaping elements that provide an engaging, safe, and diverse walking environment.
Encourage compact, urban design, including use of smaller building footprints, to promote
pedestrian activity throughout the City.”

CD-1.8 applies to new buildings and landscape elements, and not explicitly to signs.
Nevertheless, the City can decide that on balance, the project provides an engaging
environment. As discussed above, under Topic Response D: Driver Safety, there is no
evidence that the project would be unsafe to drivers and increased illumination can
increase pedestrian safety.*?

e Policy CD-1.9 states, “Give the greatest priority to developing high-quality pedestrian
facilities in areas that will most promote transit use and bicycle and pedestrian activity. In
pedestrian-oriented areas such as Downtown, Urban Villages, or along Main Streets, place
commercial and mixed-use building frontages at or near the street-facing property line with
entrances directly to the public sidewalk, provide high-quality pedestrian facilities that
promote pedestrian activity, including adequate sidewalk dimensions for both circulation
and outdoor activities related to adjacent land uses, a continuous tree canopy, and other
pedestrian amenities. In these areas, strongly discourage parking areas located between the
front of buildings and the street to promote a safe and attractive street facade and
pedestrian access to buildings.”

This policy does not apply to the project, which is not proposing building frontages,
landscaping, or new sidewalks. The project would not impede the development of high-
quality pedestrian facilities and the illumination from the project could make pedestrians
feel safer.

e Policy CD-1.11 states, “To create a more pleasing pedestrian-oriented environment, for new
building frontages, include design elements with a human scale, varied and articulated
facades using a variety of materials, and entries oriented to public sidewalks or pedestrian

42 See Federal Highway Administration handout on lighting for pedestrian safety, available at
https://safety.fhwa.dot.gov/roadway_dept/night_visib/docs/Lighting_for_Pedestrian_Safety 2pager.pdf.
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pathways. Provide windows or entries along sidewalks and pathways; avoid blank walls that
do not enhance the pedestrian experience. Encourage inviting, transparent facades for
ground-floor commercial spaces that attract customers by revealing active uses and
merchandise displays.”

The project does not propose any new building frontages, making CD-1.11 inapplicable. The
project could enliven some existing blank walls that currently do not enhance the
pedestrian experience.

e Policy CD-1.17 states, “Minimize the footprint and visibility of parking areas. Where parking
areas are necessary, provide aesthetically pleasing and visually interesting parking garages
with clearly identified pedestrian entrances and walkways. Encourage designs that
encapsulate parking facilities behind active building space or screen parked vehicles from
view from the public realm. Ensure that garage lighting does not impact adjacent uses, and
to the extent feasible, avoid impacts of headlights on adjacent land uses.”

The project does not propose any parking areas and therefore this policy is not directly
applicable to the project. One project sign would be attached to a parking garage and could
make that garage more visually interesting than it currently is.

e Policy CD-1.23 states, “Further the Community Forest Goals and Policies in this Plan by
requiring new development to plant and maintain trees at appropriate locations on private
property and along public street frontages. Use trees to help soften the appearance of the
built environment, help provide transitions between land uses, and shade pedestrian and
bicycle areas.”

The project is not on private property and would not affect any public street frontage, and
therefore does not implicate this policy. The project would not impede the City’s ability to
plant trees. See Topic Response C: Lighting Impacts on Biological Resources regarding why
the project’s lighting would not adversely impact trees.

e Policy CD-1.24 states, “Within new development projects, include preservation of
ordinance-sized and other significant trees, particularly natives. Avoid any adverse effect on
the health and longevity of such trees through design measures, construction, and best
maintenance practices. When tree preservation is not feasible, include replacements or
alternative mitigation measures in the project to maintain and enhance our Community
Forest.”

The project does not propose to remove any on-site trees or street trees, as stated on page
84 of the Initial Study. See Topic Response C: Lighting Impacts on Biological Resources
regarding why the project’s lighting would not adversely impact trees.
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e Policy CD-1.25 states, “Apply Riparian Corridor Goals and Policies of this Plan when
reviewing development adjacent to creeks.
* Development adjacent to creekside areas should incorporate compatible design and
landscaping, including appropriate setbacks and plant species that are native to the area or
are compatible with native species.
¢ Development should maximize visual and physical access to creeks from the public right-
of-way while protecting the natural ecosystem. Consider whether designs could incorporate
linear parks along creeks or accommodate them in the future.”

The project is not “adjacent” to a creek. Furthermore, even though not adjacent, the
IS/MND analyzed how the project could affect the Guadalupe River and concluded that the
project’s impacts would be less than significant (see page 78 of the IS/MND and Topic
Response C: Lighting Impacts on Biological Resources.)

e Goal CD-4 states, “Provide aesthetically pleasing streetscapes and new development that
preserves and builds on the unique characteristics of the local area and contributes to a
distinctive neighborhood or community identity.”

The City’s decision to permit signs in certain areas indicates its desire to create certain
characteristics in that area. (See Topic Response G: Tiering and Cumulative Lighting
Impacts.) The project is consistent with the City’s applicable sign policies and the City
decision makers could reasonably determine that the project will contribute to a distinctive
neighborhood identity.

e Policy CD-5.6 states, “Design lighting locations and levels to enhance the public realm,
promote safety and comfort, and create engaging public spaces. Seek to balance minimum
energy use of outdoor lighting with goal of providing safe and pleasing well-lit spaces.
Consider the City’s outdoor lighting policies in development review processes.”

The project complies with applicable City policies related to energy use and outdoor
illuminated signs. See Topic Response I: Energy Demand and Climate Change for more
information on energy use and Topic Response D: Driver Safety for more information on the
project’s compliance with applicable sign lighting requirements.

e Goal CD-9 states, “Preserve and enhance the visual access to scenic resources of San José
and its environs through a system of scenic routes.”

The IS/MND analyzed the project’s impacts on visual access to scenic resources and
concluded that impacts would be less than significant (see pages 49-50 of the IS/MND). The
General Plan does not identify “dark skies” as a scenic resource, but given its importance to
the Lick Observatory, the IS/MND did analyze the project’s impact on the observatory, as
discussed in more detail in Topic Response E: Impacts to Lick Observatory, concluding that
impacts would be less than significant.
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e Policy ER-6.3 states, “Employ low-glare lighting in areas developed adjacent to natural
areas, including riparian woodlands. Any high-intensity lighting used near natural areas will
be placed as close to the ground as possible and directed downward or away from natural
areas.”

The project is not adjacent to any natural areas. Furthermore, even though not adjacent,
the IS/MND analyzed how the project could affect the Guadalupe River and its associated
riparian habitat and concluded that the project’s impacts would be less than significant (see
page 78 of the IS/MND and Topic Response C: Lighting Impacts on Biological Resources.)

Another comment stated General Plan Policies MS-2.3 and MS-2.11 were applicable to the project.
General Plan Policy MS-2.3 states: “Utilize solar orientation (i.e., building placement), landscaping,
design, and construction techniques for new construction to minimize energy consumption.” This
policy is applicable to new developments with buildings. The project does not include a new
building. While the City does not find this policy applicable to the project, the project is required to
implement construction best management practices to minimize energy consumption during
construction (see the Standard Permit Conditions on page 66 of the IS/MND that requires
minimizing the idling time of construction equipment to no more than 2 minutes).

General Plan Policy MS-2.11 states: “Require new development to incorporate green building
practices, including those required by the Green Building Ordinance. Specifically, target reduced
energy use through construction techniques (e.g., design of building envelopes and systems to
maximize energy performance), through architectural design (e.g., design to maximize cross
ventilation and interior daylight) and through site design techniques (e.g., orienting buildings on
sites to maximize the effectiveness of passive solar design).” As with General Plan Policy MS-2.3, the
City applies this policy to new developments with buildings. In addition, the Green Building
Ordinance does not include measures for electronic sign construction or design.

Another example of a policy a commenter claimed is applicable to the project is the City’s Riparian
Corridor Protection and Bird-Safe Design Policy (Council Policy 6-34). The commenter acknowledges
that the project is over 100 feet from the Guadalupe River and its riparian corridor but suggests the
project be subject to the policy regardless since lighting from the project may spillover into the
riparian corridor. The project’s impact on the Guadalupe River and its riparian corridor are
evaluated in Section 4.4 Biological Resources of the IS/MND. Appendix C of the IS/MND specifically
addresses how the project does not conflict with Council Policy 6-34. Clarifying text has also been
added into Section 3.0 of the IS/MND. Also refer Topic Response C: Lighting Impacts on Biological
Resources, which includes a response to comments received on the project’s lighting impact on
wildlife.

Several commenters suggested that the project would conflict with the City’s Vision Zero policy,
which aims to reduce and eliminate traffic deaths. However, the comments did not provide any
supporting data or information to support such claims. Refer to Topic Response D: Driver Safety, for
a discussion on the project’s safety as it relates to driver distraction.
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For those comments raising concern over the project’s consistency with the City’s Climate Smart
and Greenhouse Gas Reduction Strategy, refer to Topic Response |: Energy Demand and Climate
Change. As it pertains to the alleged inconsistency with meeting the goal for carbon neutrality by
2030, the project would not impede that goal. SICE is working to provide carbon neutral electricity
to the City, including providing carbon neutral electricity to the project.

None of the discussions in the IS/MND on the project’s consistency with applicable plans and
policies (or impact discussions or conclusions) need to be revised based on the comments received.

TOPIC RESPONSE M: GENERAL CEQA PROCESS

Several commenters suggested the City should have provided a longer public review period for the
IS/MND. The City of San José published the IS/MND for the project for a period of 20 days, from
October 25, 2024, to November 15, 2024, in accordance with CEQA Guidelines §15105 and §15073.
The City, as the Lead Agency, determined the installation and operation of six programmable
electronic signs on five-City owned properties in the downtown did not constitute a project of
statewide, regional, or areawide environmental significance as defined by CEQA. In addition, no
state agencies would be a responsible or trustee agency or would exercise jurisdiction by law over
natural resources affected by the project. For these reasons, pursuant to CEQA, a 20-day public
circulation period for the IS/MND was appropriate.

The comment letter from No Digital Billboards in San José claimed that the City “released the
IS/MND prematurely before clearly defining the approval process.” Circulation of the IS/MND does
not commit the City to approving the project or adopting the IS/MND. As noted by the commenter,
page 6 of the IS/MND states that, following the conclusion of the public review period, the City
would consider adoption of the IS/MND for the project at a regularly scheduled meeting. CEQA
does not require the IS/MND to identify the decision-making body for adopting the IS/MND or
approving the project. Pursuant to CEQA Guidelines §15073(e), the City (as the lead agency) shall
notify in writing any public agency which comments on the IS/MND of any public hearing to be held
for the project. Once the City has determined the date of the public hearing, the City shall comply
with CEQA Guidelines §15073(e), as well as City practice, regarding the CEQA and project approval
process. In this upcoming notice, the City will identify the San José City Council hearing date in
which the IS/MND and project will be considered. Section 2.6 of the IS/MND identifies the project-
related approvals, agreements, and permits needed for the project. None of these approvals are
required to be heard first by the Planning Commission for recommendation prior to being heard by
the City Council in accordance with Municipal Code Section 23.02.870, which provides that signs
proposed on public property pursuant to Council Policy 6-4 require City Council authorization.

Related to this concern of a flawed process, the comment letter from No Digital Billboards in San
José appears to suggest that “the project was shrouded in secrecy” and the “City only recently
released information on the exact installation locations.” As stated previously in this document and
throughout the IS/MND, the City adopted an IS/ND in 2018 that allows programmable electronic
signs (such as the project) on City-owned sites (including the five parcels evaluated in this current
IS/MND). Therefore, it has been known since 2018 that electronic signs (such as the project) could
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be proposed on the specific project sites. Also, refer to Topic Response G: Tiering and Cumulative
Lighting Impacts, for an explanation of how the project is the implementation of previously
approved City policies and regulations.

Another comment suggested that the project’s State Clearinghouse (SCH) filing was flawed because
the City submitted a single Notice of Completion & Environmental Document Transmittal. The SCH
transmittal was completed correctly. The purpose of the Notice of Completion (NOC) is to inform
the SCH that an Environmental Impact Report or Initial Study is complete and to provide
information to the SCH on whether any state agencies should receive the environmental document.
The City of San José prepared one IS/MND to evaluate the effects of the project (i.e., six
programmable electronic signs on five City-owned properties). The term “project” refers to the
whole of an action and to the underlying physical activity being approved (CEQA Guidelines
§15378(c)). The applicant submitted one application for one project that consists of six different
signs at five locations. For this reason, the City correctly completed the SCH transmittal form by
including all six sign locations. In addition, processing and evaluating all six signs together as one
project provides a comprehensive analysis of the project and its effects.

TOPIC RESONSE N: PROJECT DESCRIPTION

The comment letter from No Digital Billboards in San José suggested that the IS/MND somehow is
“misleading” because it supposedly fails to distinguish between “on-premise signs, off-premise
signs, and billboards.” A comprehensive description of the project is provided in Section 3.0 of the
IS/MND (pages 14 to 38), which is consistent with the project as previously described in the 2018
IS/ND. As described, the project involves the installation of programmable electronic signs (not
“billboards”*3), which are defined on page 5 of the IS/MND and in Section 23.02.410 of the City’s
Municipal Code. Council Policy 6-4 allows for off-site advertising on City-owned properties (such as
the proposed project). Section 23.02.104 of the Municipal Code defines “off-site commercial
speech” as commercial speech that identifies or promotes any commercial activity, product, good
or service that is conducted, manufactured or offered on a site that is not the site on which the
commercial speech is displayed and that is not conducted, manufactured or offered on the same
parcel of land on which the commercial speech is displayed. Section 23.02.106 of the Municipal
Code defines “on-site commercial speech” as commercial speech that identifies and promotes the
commercial activities, products, goods or services conducted, manufactured or offered: (a) on the
same parcel of land on which the Commercial Speech is displayed; or (b) on the same Business
Center Site on which the Commercial Speech is displayed. The City’s municipal code does not define
the terms “off-premise signs” and “on-premise signs.” Use of these terms does not change what is
proposed by the project or the conclusions made in the IS/MND. The IS/MND evaluated the signs in
their proposed locations.

III

43 “Bjllboard” means any sign that is either a poster panel or a painted bulletin. A “poster panel” is a sign whose
