SIDEWALK SEATING
IN THE PUBLIC RIGHT-OF-WAY REGULATIONS

PURPOSE

These regulations (“Sidewalk Seating in the Public Right-of-Way Regulations”)
are adopted by the Director of Public Works (“Director”) pursuant to San Jose
Municipal Code Chapter 13.37, (“Chapter 13.37”). Sidewalk Seating shall be
designed and installed to comply with the requirements set forth in these Sidewalk
Seating in the Public Right-of-Way Regulations.

MINOR ENCROACHMENT PERMITS

Installation and operation of Sidewalk Seating shall require the execution of a Minor
Encroachment Permit pursuant to Chapter 13.37. The Permittee will be responsible
for all requirements contained in the Minor Encroachment Permit.

CALIFORNIA ALCOHOLIC BEVERAGE CONTROL (ABC)

Applicants shall comply with all applicable ABC regulations regarding alcohol use for
their establishment within the Sidewalk Seating area. The issuance of a Minor
Encroachment Permit does not constitute any ABC approval or zoning approval for
alcohol use by the City. Applicants are solely responsible for securing a valid ABC
license to allow/extend business operations within the encroachment area.

PERMIT RENEWAL
The Minor Encroachment Permit expires annually on July 15t. However, the City may
grant, at its sole discretion, permit extensions between one (1) and five (5) years.

The Permittee is responsible for renewing the permit, if so desired, prior to its
expiration. The following is required to renew the permit:

e Encroachment Permit Application (Renewal)

e Payment of annual renewal fee

e Updated insurance

The application will be reviewed by City staff and approved/denied based on the
following criteria:
e Existing Sidewalk Seating is in compliance with original Permit conditions
e Existing Sidewalk Seating is well maintained
e Fronting business is in good standing without significant community complaints,
violations, or citations

Based on the findings of the above review, the City may renew, renew with revised
conditions, or deny the permit.

TRANSFER OF PERMITS
Permits for Sidewalk Seating are unique to each Permittee and may not be transferred
or assigned. A Permittee will remain liable for the Sidewalk Seating regardless of
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changes to property ownership or tenancy. If a Permittee desires to be released from
the requirements of its Permit, the Permittee shall notify the City of its intent to remove
the Sidewalk Seating and restore the public right-of-way. Alternatively, a new Applicant
may apply for a Minor Encroachment Permit to obtain a new permit for the existing
Sidewalk Seating.

REVOCATION AND REMOVAL
The City may revoke a Minor Encroachment Permit pursuant to Chapter 13.37 of the
San Jose Municipal Code if:

1) The City determines to use the public property for a public purpose

2) The City determines that the encroachment conflicts with the public’s current or

prospective use of the public property

3) The City determines that the encroachment constitutes a public nuisance

4) The encroachment is declared unlawful by court of competent jurisdiction

5) The Permittee is in violation of the permit conditions or program regulations

Additionally, the permit may be revoked upon cessation of use of the Sidewalk Seating
area for more than 90 days, Permittee’s failure to maintain the Sidewalk Seating, or
determination that it poses a dangerous condition to life or property. Permittees will be
provided written notification of violations and given five (5) working days to address
them and provide written response of actions taken. Failure to address the violations
will result in the revocation of the permit.

Upon revocation of the Minor Encroachment Permit, the Permittee, at its sole expense
and within thirty (30) calendar days, shall remove the encroachment and restore the
public right-of-way to its original condition. Furthermore, the City, at the sole expense of
the Permittee, may pay to remove the encroachment and restore the public right-of- way
upon determining that it is in the best interest of the public to do so. The City may also
remove the encroachment without notice in the event of an emergency.

REGULATION CHANGES

The City may amend the Sidewalk Seating in the Public Right-of-Way Regulations at
any time and such amendments shall be applicable to any subsequent Permits, even
if an application had been submitted prior to the amendments. Applicants may
withdraw their application if they do not agree with the amendments made to the
regulations.

DEFINITIONS
The definitions set forth in this Sidewalk Seating in the Public Right-of-Way Regulations
have the following meanings:

A. “Sidewalk Seating” means tables, chairs, and all related appurtenances placed
within the Frontage and Furnishing Zones of a public sidewalk and intended for
the purposes of customer seating and/or consumption of food or beverage by
patrons when such is located adjacent to an eating establishment having the
same operator.
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. “Incidental Sidewalk Seating” means a small sidewalk seating area which
features a maximum of two (2) tables and four (4) chairs in a single row placed
within the Frontage or Furnishing Zones of a public sidewalk and intended for the
purposes of customer seating and/or consumption of food or beverage by
patrons when such is located adjacent to an eating establishment having the
same operator.

. “Table Service” means prepared food or drinks brought to a customer for
consumption at a table or counter maintained by an eating/drinking
establishment.

. “Through Zone” means the unobstructed area of sidewalk where primary
pedestrian circulation occurs. The Through Zone shall remain free and clear of
physical obstructions at all times.

. “Frontage Zone” means the sidewalk area between the Through Zone and the
front of the adjacent property/building which may accommodate pedestrian
oriented activities.

. “Furnishing Zone” means the area between the Through Zone and the Curb
Zone where streetscape amenities are typically located.

. “Curb Zone” means the area located between the Furnishing Zone and the road
and defines the boundary between the pedestrian realm and the roadway.
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Figure 1. Sidewalk Zones
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SIDEWALK SEATING REGULATIONS

Eligible The owner/operator of a fronting ground floor business establishment
Applicants or fronting property owner is eligible to submit an application for a
Minor Encroachment Permit for Sidewalk Seating.
Eligible Sidewalk Seating shall be limited to the Downtown Core, Neighborhood
Locations Business Districts, Urban Villages, Specific Plan Areas, and Historic
Districts as identified in the Envision San Jose 2040 General Plan.
Allowed e Outdoor dining, with or without table service
Uses e Private (customer) seating
e Public seating
Prohibited e Advertising
Uses e Amplified sound

o Consumption of alcohol except in conjunction with a valid ABC
license

e Smoking

e Storage of materials including storage of movable furniture and
equipment outside of business hours. Exceptions may be granted
on a case-by-case basis

Hours of The hours of operation for a permitted Sidewalk Seating area shall be
Operation the same as the operating hours of the business establishment but
shall not operate past 12:00 a.m.
Location 1. Sidewalk Seating shall not extend beyond the business frontage
Criteria unless written consent from the neighboring business owner is
provided.

2. Sidewalk Seating shall be set back a minimum of five feet (5°)
from building corners.

3. Sidewalk Seating within the Furnishing Zone shall be set back a
minimum of 2 feet (2’) from the curb. Loading zones, bus stops,
adjacent travel lanes or other conditions may prohibit Sidewalk
Seating.

Design Sidewalks less than ten feet (10’) wide shall maintain a minimum
Parameters clear pedestrian Through Zone of five feet (5).

Sidewalks greater than ten feet (10’) wide shall maintain a minimum
clear pedestrian Through Zone of fifty percent (50%) of the total
sidewalk width.

Sidewalk Seating shall not obstruct doorways, fire
equipment/connections, or interfere with ingress/egress into or out
of a building.

4. Sidewalk Seating elements shall not be permanently connected to
the sidewalk, except as required by a valid ABC license.
Exceptions may be granted on a case-by-case basis.
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5. The pedestrian Through Zone shall maintain a minimum five feet
(5’) clearance and remain free of obstructions both permanent and
temporary, including but not limited to street lights, fire hydrants,
poles, signs, bicycle racks, vegetation, trees (including tree-wells),
planters, news racks, parking meters, bus shelters, benches,
tables, chairs, umbrellas, heaters, waste receptacles, enclosures,
and any other feature included as part of the sidewalk seating
application.

6. Sidewalk Seating elements which extend into the Through Zone
(i.e. umbrellas) shall be a minimum of seven feet (7’) above the
sidewalk surface within the Through Zone.

Incidental
Sidewalk
Seating

The application process for Incidental Sidewalk Seating is shorter than
the full review required for Sidewalk Seating and is intended for
business establishments that would like to place minimal seating in
front of their properties. Incidental Sidewalk Seating refers to outdoor
seating consisting of up to two sets of one (1) table and two (2) chairs
OR two (2) benches aligned in a single row. Incidental Sidewalk
Seating may be placed in the Frontage Zone or Furnishing Zone.

Option 1: Two tables and four chairs maximum

Option 2: Two benches maximum
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Figure 3. Incidental Sidewalk Seating Table and Chair Configuration

Minor Encroachment Permits for Incidental Sidewalk Seating do not expire.
However, it is the responsibility of the permittee to ensure Sidewalk Seating
regulations are met at all times. Failure to do so may lead to revocation of the
permit. All outdoor furniture is required to be removed from the sidewalk and
stored inside at the end of the business day. Drinking establishments are
ineligible for Incidental Sidewalk Seating.
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Maintenance ¢ Movable furniture (i.e. tables, chairs, umbrellas, etc.) and equipment

and shall be removed from the seating area or any other portion of the

Operations public right-of-way during non-business hours. Exceptions may be
granted on a case-by-case basis.

e The Sidewalk Seating area shall be maintained in good condition
and all landscaping shall be kept in good health. Any dead or dying
plants should be promptly removed and replaced.

o Permittee is required to submit a maintenance plan for keeping the
space free of litter and graffiti.

Accessibility Sidewalk Seating elements shall comply with the current Building
Compliance Code adopted by the City of San Jose and applicable Americans
with Disabilities Act (ADA) accessibility standards.

SIDEWALK SEATING APPLICATION PROCESS

1. SUBMIT APPLICATION

Applicant submits a complete application package that includes the following
items:

a. Application Form. All Applicants shall complete the Encroachment Permit
Application form. Applications may be denied for the following reasons:
(1) The application is incomplete.
(2) The applicant has not resubmitted all required plans and/or documents
as requested by City staff within ninety (90) days of request.
(3) Regulation requirements are not met.
(4) Applications may be denied at the discretion of the Director.

b. Site Plan. The site plan, drawn to scale, shall provide the following
information:

1) Name of project and description of proposed use.

2) Location map and Assessor’s Parcel Number(s).

3) The proposed location of the Sidewalk Seating area, including
dimensions (length and width) and area (square footage).

4) Show and list all elements proposed within the Sidewalk Seating area
including number of tables, chairs, planter boxes, enclosures/railings,
etc.

5) Show and label:

(i) property lines, existing building(s) including doorway location(s)

(ii) width of business frontage

(iif) name and address of business

(iv) name and address of adjacent businesses

(v) sidewalk width between building and face of curb

(vi) street name(s) and color of any painted curbs

(vii) all surface structures within 20 feet of the proposed Sidewalk
Seating area (e.g., fire hydrants, parking meters, poles, signs, street
trees, manholes, utility covers, storm drain inlets,
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streetlights, bike racks, newspaper racks, etc.)
6) Show dimensions of proposed pedestrian Through Zone. As much as
possible, a straight path should be provided for the Through Zone.
7) Provide as much detail as possible to aid in the City’s review of the
application.
Accessibility Plan
Statement of Purpose. Provide a statement of purpose describing in detail
how the Sidewalk Seating area will used and hours of operation (particularly
the hours that the area will be occupied for Sidewalk Seating).
e. Application Fee. An Encroachment Permit application fee is due at the time
of submittal. See Public Works Permit Fees schedule.

f. Insurance. Submit Certificate of Insurance for $1,000,000 General Liability
naming the City of San Jose Risk Management as additional insured.

oo

Incidental Sidewalk Seating applicants will be required to submit an application
form, fees, and insurance.

2. APPLICATION REVIEW

The Department of Public Works will coordinate review of the application to ensure
that the proposed Sidewalk Seating meets regulation requirements. A committee
of staff from various City departments (Transportation, Public Works, Economic
Development, Police, and Fire) will review each complete application package on a
first-come-first-served basis. Applicants may receive comments which will need to
be incorporated into the site plan prior to permit approval. Revisions and
resubmittals may be required. Incidental Sidewalk Seating applications will only be
reviewed for insurance requirements.

3. PUBLIC WORKS ISSUES PERMIT

When it has been determined by the Director/Department that the application
satisfies all requirements of these Sidewalk Seating Regulations and Chapter
13.37 of the San Jose Municipal Code, and the Applicant has paid all
necessary fees, the Department of Public Works will grant final approval and
issue a Minor Encroachment Permit for Sidewalk Seating.

A Minor Encroachment Permit for Incidental Sidewalk Seating will be issued
and will include additional conditions requiring the Permittee to ensure that the
business establishment is in conformance with Incidental Sidewalk Seating
requirements at all times.
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