RIGHT OF ENTRY AND RELEASE OF ARTISTS’ RIGHTS

This Right of Entry Agreement and Release of Artist’s Rights (“Agreement”) is

entered into by and between the City of San José, a California municipal corporation
(“City”) and [ENTRANT], (“Sponsor”, “Project Coordinator” or “Artist”). Sponsor, Project
Coordinator, and Artist are together referred to as “Project Team.”

RECITALS

City is the owner of the Property in the following location: [Insert Street
Address], San José, California; and

[Entrant] has received funds from [Insert Funding Source] in an amount
needed to work with Artist, and has entered into a separate agreement in
which Artist has developed a mural concept design proposal (“Artwork”) to
be installed on City Property; and

Project Team submitted the Artwork through the City’s Community Mural
and Utility Box Mural Program, which is administered by the City’s Public Art
Program, and in coordination with other relevant City departments, and
which have been presented to and approved by City’s Public Art Committee
at their meeting on [Insert Date]; and

Artist has the necessary skill and expertise to install aesthetic treatment on
City property and Artist shall execute the Artwork in substantial conformity

with the approved mural design at the Property described pursuant to this

Agreement; and

Project Team desires to enter upon a portion of the Property as depicted in
Exhibit A attached hereto and incorporated herein (“Access Area”), in order
to install Artwork; and

City is willing to permit Artist to access the Access Area proposed by Artist
for the purposes described herein;

NOW THEREFORE in consideration of the mutual covenants herein contained, the
parties agree as follows:

1.

Right of Entry. City hereby grants to Artist a temporary, non-exclusive right of

entry (“Right of Entry”) for the purpose of and upon the terms and conditions
hereinafter described, subject to all licenses, easements, leases,
encumbrances and claims of title affecting the Property.

Purpose. Subject to the terms and conditions of this Agreement, City grants
Project Team a temporary right to enter upon and use the Property
commencing upon full execution of this Agreement and continuing until
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completion of the installation of the Artwork for the purpose of installing the
Artwork. Upon completion of the installation of the Artwork, Project Team’s right
of entry shall automatically terminate. Notwithstanding the foregoing, the
maintenance obligation described in this Agreement shall survive completion of
installation and may be exercised during the Maintenance Period defined
below, subject to City's prior written authorization.

. Terms and Conditions. The Right of Entry is given subject to the following
terms and conditions.

A. Term. Subject to the termination provision set forth in Section 5 below, the
term of the Right of Entry (“Term”) shall begin upon execution of this
Agreement by City (“Effective Date”) and shall terminate on [Insert Date], at
11:59 PM.

B. Compensation. Project Team shall pay City no fee in return for the rights
granted under this Agreement.

C. Compliance with Laws. Project Team shall obtain and maintain all necessary
permits, licenses, and approvals, from the relevant agencies having
jurisdiction and comply with all current laws, ordinances, orders, rules,
regulations and permits with respect to its use of the Property pursuant to this
Agreement. No entry shall be made until City has received and approved a
schedule for the proposed work including details of the work to be performed,
and the estimated hours of operations, and a list of the names of all
contractors of Project Team authorized by Project Team to enter the Property.

In no event shall Project Team’s use of the Property involve any alteration
thereto, other than the installation of the Artwork as described above, all of
which shall be undertaken by Project Team at no cost to the City. No stand-by
backup electrical power generation facility is allowed to be installed or
constructed on the Property. At all times during the term of the Right of Entry,
Project Team shall maintain the Property in a safe, clean and orderly
condition.

D. As-Is Condition and Assumption of Risk. Project Team accepts the condition
of the Property as-is and with all faults and acknowledges that:

i) City is under no obligation to provide any additional preparations,
improvements, utilities, or equipment to the Property prior to use by
Project Team, and

ii) Project Team’s use of the Property is entirely at their own risk.

Without limiting the generality of the foregoing, Artist acknowledges that it
shall be solely responsible for instituting and carrying out security
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measures on the Property to prevent vandalism or theft (which measures,
if any, shall be subject to the prior written approval of City), and that City
shall not be responsible for providing any security at the Property and
shall not be liable for any vandalism or theft that may occur on the
Property. Artist shall be responsible for all costs, risk or liability that occurs
or arises during or as a result of its use or occupancy of the Property.

E. Release and Waiver. To the maximum extent permitted by law, Sponsor,
Project Coordinator, and Artist, on behalf of itself and its employees, owners,
members, officers, agents, contractors and invitees (collectively, the “Parties”
and each a “Party”), waives and releases City and its officers, employees and
agents from any and all liability that occurs on the Property that is suffered by
Sponsor, Project Coordinator, and/or Artist or any Party for any injury suit,
action, claim, demand, loss, damage, liability, or liability for damages of any
kind or nature, whether for loss of or damage to property, or injury to or death
of persons, and whether or not known or suspected (collectively “Claims”),
which may arise out of use of the Property by Sponsor, Project Coordinator,
and/or Artist or any Party except such loss or damage as is caused by or
arises out of the sole active negligence or willful misconduct of City, its
officers, employees or agents acting in their official capacities and acting
within the scope of their official duties.

The foregoing shall include any loss, damage, claim, or liability for damages
or injury caused by or resulting from Sponsor and/or Artist’ or any Party’s
introduction or generation of Hazardous Materials, as defined in Exhibit B, on
the Property, or the creation of increased hazard to the public from existing
materials arising from the use of the Property by Sponsor and/or Artist or any
Party. However, Artist shall not be responsible for any cleanup of Hazardous
Materials not caused, generated, or disturbed by Sponsor and/or Artist or any
Party.

i) No Admission of Liability. Nothing herein shall be construed as an
admission of liability by City of its responsibility as to any Hazardous
Materials that may be found on the Property, nor, except as expressly
provided herein, as an admission of liability by Sponsor and/or Artist as
to any Hazardous Materials which may be found on the Property.

F. Indemnification. To the maximum extent permitted by law, Sponsor,
Project Coordinator, and Artist shall indemnify, defend, and hold harmless
City and its officers, employees and agents against any and all Claims,
resulting from or arising out of Project Team’s or any Party’s use of the
Property, or the installation of the Artwork, including, but not limited to,
entries of Project Team or any Party, claims of copyright infringement, or
any other claim that the Artwork violates intellectual property rights, except
such loss or damage as is caused by or arises out of the sole active
negligence or willful misconduct of City, its officers, employees or agents
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acting in their official capacities and acting within the scope of their official
duties.

Survival. The provisions of subsections 4.3 through 4.5 and 4.10 shall
survive expiration or termination of the Right of Entry as to liabilities and
other Claims arising out of events that occur prior to the later of: (i)
expiration or termination of the Right of Entry or (ii) the date Artist vacates
the Property and restores it to its original condition and free of hazards.

Insurance. During the term of this Right of Entry, [ENTRANT] shall have
and maintain the minimum insurance requirements as set forth in the
attached Exhibit C. Such coverage shall include the Artist as an additional
insured or covered participant with respect to activities performed under
this Agreement.

No Grant; Limited to Access Area. The Right of Entry constitutes a
revocable license; nothing herein shall be construed as a grant of title or
any interest in the Property. Project Team’s use of the Property shall only
include the Access Area.

i) City Access to Property. City shall continue to have the right to use
and access the Property in its entirety and grant such use and
access rights to third parties.

Restoration of Property. In the event the Artwork can no longer be
reasonably maintained in a safe and presentable condition, as determined
by the City in consultation with the Sponsor, Project Coordinator, and/or
Artist, the Parties shall, at the Parties’ sole cost and expense, restore,
repair, or remove the mural and restore the Property to its pre-existing
condition or better. If the Parties fails to perform such restoration, repair, or
removal within thirty (30) days following written notice from the City, the
City shall have the right, but not the obligation, to undertake the necessary
work. Upon receipt of notice of the City's costs, the Parties shall reimburse
the City for all costs incurred, plus an additional twenty percent (20%) for
administrative overhead, within thirty (30) days. This obligation shall
survive expiration or termination of this Agreement.

Maintenance Period. Following completion of the Artwork, [ENTRANT] shall be

responsible for routine maintenance and touch-up work for a period of 3 years
from final notice of completion of the Artwork ("Maintenance Period"). During the
Maintenance Period, Artist may access the Property upon reasonable advance
notice to and written authorization from City solely for purposes of inspection,
maintenance, conservation, repair, or graffiti abatement.

i) Graffiti Abatement. In consideration for permission to enter City’s
Property and install Artwork, [ENTRANT] agrees to monitor for
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graffiti that occurs in the Access Area, and abate the same during
the term of this Agreement.

E

If Artist fails to abate any graffiti in a prompt manner, Artist
acknowledges that City may undertake such repairs and submit an
invoice for the reasonable costs thereof to Sponsor and/or Artist for
reimbursement, and Sponsor and/or Artist shall reimburse City
within fifteen (15) days after its receipt of an invoice therefore and
reasonable supporting documentation of the work completed.

5. Terms and Conditions related to Artwork. The following terms and conditions

relate to the Artwork.

5.1

Reproduction and Distribution.

5.1.1. Artist retains all copyrights in any and all documents, studies,
drawings and the like which were developed by Artist in the course of
development of the Artwork Design (“Artist’'s Submittals”). Artist agrees
that City may use Artist’'s Submittals for the purposes related to the
development and consideration of the Artwork Design, including without
limitation, obtaining any and all approvals of the Artwork Design and the
Artwork. Artist authorizes City to make, and to authorize the making of,
photographs and other two-dimensional reproductions of the Artwork for
educational, public relations, arts promotional and other noncommercial
purposes.

5.1.2. For purposes of this Agreement, the following are deemed to be
reproductions for noncommercial purposes: reproduction of the site, where
the Artwork is incidental; in catalogues, books, slides, photographs,
postcards, posters and calendars; in news sections of newspapers; in
general books and magazines not primarily devoted to art but of an
educational, architectural, historical or critical nature; slides and film strips
not intended for a mass audience; and television from stations operated for
educational purposes or on programs for educational purposes from all
stations; and in electronic newspapers, websites, blogs and other
electronic formats for news, review or commentary. Artist shall also allow
City to publish reproductions to provide information to the public on the
City’s public art or to otherwise promote the City’s public art program, even
if the publication occurs within art publications, on commercial television
stations, in other commercial publications or on the internet.

5.1.3. On any and all such reproductions, City shall place a copyright
notice (if the Artist has the work copyrighted) in the form and manner
required to protect the copyrights in the works under the United States
copyright law.

Page 5



5.2

5.3

5.1.4. Public Records Requests. Any documents provided by Artist to City
are public records and City may authorize third parties to review and
reproduce such documents pursuant to public records laws and policies,
including the San José Sunshine policies and California Public Records
Act.

Artist’'s Waivers.

5.2.1. Without limitation of any other provision hereof, Artist expressly
agrees to waive any and all rights Artist, including any moral rights, may
have pursuant to title 17 U.S.C. Section 106A, (commonly known as the
"Visual Artists Rights Act of 1990") as Artist’s rights under the Act apply, if
at all, to the Artwork. In addition: (i). City shall have the right to reproduce
Artwork as provided in this Agreement; and (ii). City shall have the right to
move, relocate, remove, and maintain the Artwork in its sole discretion and
without notice to the Artist.

5.2.2. Without limitation of any other provision hereof, Artist expressly
agrees to waive any and all rights Artist may have, including, without
limitation, any moral or other rights pursuant to the California Art
Preservation Act, California Civil Code Section 987, and California Civil
Code Section 989, to the extent that such provisions have any force or
effect with respect to Artist’ rights to the Artwork.

Artist's Warranty.

5.3.1. Artist represents and warrants that:

5.3.2. Artist is the sole and absolute owner of the Artwork and the Artwork
Design, and the copyrights pertaining to the Artwork, and all the rights
associated or relating to it.

5.3.2 Artist has not previously sold, assigned, licensed, granted,
encumbered, or utilized the Artwork Design or any element thereof, in any
manner which may affect or impair the rights granted pursuant to this
Agreement including without limited to, inhibiting the City’s ability to show
the work, reproduce the Artwork, or maintain/conserve the work into the
future.

5.3.3. All Artwork created or performed by Artist under this Agreement,
whether created by Artist alone or in collaboration with others, shall be
wholly original with Artist and shall not infringe upon or violate the rights of
any third party.
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5.3.4. Artist has acquired all rights to any third party software or other
component of the Artwork necessary for the operation of Artwork.

5.3.5. Artist has the full power to enter into and perform this Agreement
and to make the grant of rights contained in this Agreement.

5.3.6. Artist warrants that the Artwork is the result of the artistic efforts of
Artist and that it will be delivered full and clear of any liens, claims and
encumbrances of any type.

5.3.7. These representations and warranties shall survive the termination
or other extinction of this Agreement.

5.3.8. Artist warrants that the design of the Artwork is an edition of one,
and that neither Sponsor, Project Coordinator, and/or Artist nor Artist’s
agent will execute or authorize another to execute another work of the
same or substantially similar image, design, dimensions and materials as
the Artwork. Nothing however, shall prevent Artist from making future
works in his or her style and manner of expression. This warranty shall
continue in effect for the duration of the Artwork’s copyright protected
status and shall be binding on Artist and Artist’ heirs and assigns.

5.3.9. In the case where Artist is comprised of two or more individual
persons or a group of people, the measuring life shall be the life of the last
surviving individual person comprising Artist team. Recognizing that City
has no adequate remedy at law for Artist’ violation of this warranty, Artist
agrees that, in the event Artist breaches this warranty, City shall be
entitled to enjoin Artist’ breach.

5.4. Deviations from Approved Design

5.4.1. The Artwork shall be executed in substantial conformity with the
mural design approved by City’s Public Art Committee (“Approved
Design”). Artist may make minor adjustments as necessary during
execution; provided, however, that such adjustments do not materially
alter the Approved Design.

5.4.2. Material Deviations. Any Material Deviation from the Approved
Design must be approved by City in writing before Artist proceeds with
that deviation. For purposes of this Agreement, a “Material Deviation”

means a change that:

i.  materially alters the approved artistic concept, overall

composition, principal visual elements, scale, or appearance
of the Approved Design;
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10.

i.  materially affects structural integrity, public safety, code
compliance, engineering assumptions, utility requirements,
support requirements, or site footprint;

iii. materially affects approved site improvements, delivery
logistics, or installation methodology;

iv.  materially affects the schedule for delivery or installation; or

v. materially affects maintenance, conservation, or operations.

Termination of Right of Entry. City shall have the right to terminate the Right of
Entry, without cause, by giving not less than seven (7) days prior written notice of
termination to Project Team. City’s Director of Economic Development is
authorized to terminate the Right of Entry on behalf of City. Notwithstanding
anything to the contrary in this Agreement, Artist shall vacate the Property and
restore it as provided in Section 4.10 by 11:59 p.m. on the date of termination.

Assignment. Project Team not assign this Agreement or its rights and obligations
hereunder without obtaining City’s prior written consent. Any assignment without
such written consent shall be void. Any assignment by Project Team shall not
relieve Sponsor, Project Coordinator, and/or Artist of its indemnification
obligations set forth in this Agreement.

Entire Agreement; Amendment. This Agreement constitutes the entire
understanding between the parties hereto with respect to the subject matter
hereof, superseding all negotiations, prior discussions and preliminary
agreements made prior to the date hereof. This Agreement may not be amended
or revised except by a writing executed by both parties hereto.

Execution in Counterparts. This Agreement may be executed in counterparts
such that the signatures may appear on separate signature pages. A copy,
facsimile, or an original, with all signatures appended together, shall be deemed
a fully executed agreement.

Notices. All notices given in conjunction with this Agreement shall be written, and
shall be effective upon personal delivery to the other party or, if by mail, three (3)
days after deposit in the U.S. Mail, first class postage prepaid to the applicable
address stated below, or to such other address as the party may designate by
written notice:

ARTIST: [Entrant Name]
[Entrant Address]
[Entrant Email Address]

PROJECT [Entrant Name]
COORDINATOR [Entrant Address]
[Entrant Email Address]
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11.

12.

13.

SPONSOR [Entrant Name]
[Entrant Address]
[Entrant Email Address]

City: City of San Joseé, Office of Cultural Affairs
200 E. Santa Clara Street, 121" Floor
San José, CA 95113
publicart@sanjoseca.gov

Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California.

Venue. In the event that suit shall be brought by either party hereunder, the
parties hereto agree that venue shall be exclusively vested in the state courts of
California in the County of Santa Clara or if federal jurisdiction is appropriate,
exclusively in the United States District Court in the Northern District of California,
San José, California.

Use of Electronic Signatures. Unless otherwise prohibited by law or City policy,

the parties agree that an electronic copy of a signed contract, or an electronically
signed contract, has the same force and legal effect as a contract executed with
an original ink signature. The term “electronic copy of a signed contract” refers to
a writing as set forth in Evidence Code Section 1550. The term “electronically
signed contract” means a contract that is executed by applying an electronic
signature using technology approved by the City.
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IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and

year written below.

City of San José

By {{__signer4}}

Name: Emily Lam
Title: Director of Administration, Policy &
Intergovernmental Relations

ARTIST

By {{__signer1}}

Name: Name
Title: Artist

PROJECT COORDINATOR

By {{__signer2}}

Name: Name
Title: Title, Organization

SPONSOR

By {{__signer3}}

Name: Name
Title: Title, Organization

Approval as to Form (City Attorney):
X Form Approved by the Office of the City
Attorney

(Maximum Total Compensation is $100,000 or less, and
standard provisions of the form are not altered.)

[ ] Approved as to Form:
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EXHIBIT A
PROPERTY DESCRIPTION AND ACCESS AREA

[Insert Location Map]



[Approved mural design mock-up]



EXHIBIT B

Definition of Hazardous Materials

For the purpose of this Agreement, “Hazardous Materials” shall mean any and all:
(a) substances, products, by-products, waste, or other materials of any nature or kind
whatsoever which is or becomes listed, regulated or addressed under any
Environmental Laws; (b) materials, substances, products, by-products, waste, or
other materials of any nature or kind whatsoever whose presence in and of itself or in
combination with other materials, substances, products, by-products, or waste may
give rise to liability under any Environmental Law or any statutory or common law
theory based on negligence, trespass, intentional tort, nuisance, strict or absolute
liability or under any reported decisions of any state or federal court; and, (c)
substances, products, by-products, wastes or other materials which may be
hazardous or harmful to the air, water, soil, environment or affect industrial hygiene,
occupational, health, safety and/or general welfare conditions, including without
limitation, petroleum and/or asbestos materials, products, by-products, or waste.

For the purposes of this Agreement, “Environmental Laws” shall mean and include
all federal, state, and local laws, statutes, ordinances, regulations, resolutions,
decrees, and/or rules now or hereinafter in effect, as may be amended from time to
time, and all implementing regulations, directives, orders, guidelines, and federal or
state court decisions, interpreting, relating to, regulating or imposing liability
(including, but not limited to, response, removal, remediation and damage costs) or
standards of conduct or performance relating to industrial hygiene, occupational,
health, and/or safety conditions, environmental conditions, or exposure to,
contamination by, or clean-up of, any and all Hazardous Materials, including without
limitation, all federal or state super-lien or environmental clean-up.
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EXHIBIT C
INSURANCE REQUIREMENTS

[Entrant], at [Entrant]'s sole cost and expense, shall procure and maintain
insurance for the duration of this Agreement against claims for injuries to persons
or damages to property which may arise from, or in connection with, the
performance of the services hereunder by [Entrant], its agents, representatives,
employees or subcontractors.

A. Minimum Scope of Insurance

Coverage shall be at least as broad as:

1.

The coverage provided by Insurance Services Office Commercial
General Liability coverage (“occurrence”) Form Number CG 0001; and

The coverage provided by Insurance Services Office Form Number CA
0001 covering Automobile Liability. Coverage shall be included for all
owned, non-owned and hired automobiles; and

Workers' Compensation insurance as required by the California Labor
Code and Employers Liability insurance.

There shall be no endorsement reducing the scope of coverage required
above unless approved by the City’s Risk Manager.

B. Minimum Limits of Insurance

[Entrant] shall maintain limits no less than:

1.

Commercial General Liability: $1,000,000 per occurrence for bodily
injury, personal injury and property damage. If Commercial Liability
Insurance or other form with a general aggregate limit is used, either the
general aggregate limit shall apply separately to this project/location or
the general aggregate limit shall be twice the required occurrence limit;
and

Automobile Liability: $1,000,000 combined single limit per accident for
bodily injury and property damage; and
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3. Workers' Compensation and Employers Liability: Workers'
Compensation limits as required by the California Labor Code and
Employers Liability limits of $1,000,000 per accident.

Any limits requirement may be met with any combination of primary and excess

coverage so long as the excess coverage is written on a "follow form" or umbrella
basis.

C. Deductibles and Self-Insured Retentions

Any deductibles or self-insured retentions must be declared to, and approved by
City's Risk Manager.

D. Other Insurance Provisions

The policies are to contain, or be endorsed to contain, the following provisions:
1. Commercial General Liability and Automobile Liability Coverages

a. The City of San Jose, its officers, employees and agents are to be
covered as additional insureds as respects: Liability arising out of activities
performed by or on behalf of, [Entrant]; products and completed operations
of [Entrant]; premises owned, leased or used by [Entrant]; and automobiles
owned, leased, hired or borrowed by [Entrant]. The coverage shall contain
no special limitations on the scope of protection afforded to City, its officers,
employees.

b. [Entrant]’'s insurance coverage shall be primary insurance as
respects City, its officers, employees, agents and contractors. Any
insurance or self-insurance maintained by City, its officers, employees, or
agents shall be excess of [Entrant]'s insurance and shall not contribute with
it.

C. Any failure to comply with reporting provisions of the policies by
[Entrant] shall not affect coverage provided City, its officers, employees, or
agents.

d. Coverage shall state that [Entrant]’s insurance shall apply separately
to each insured against whom claim is made or suit is brought, except with
respect to the limits of the insurer’s liability.

e. Coverage shall contain a waiver of subrogation in favor of the City,
its officers, employees, and agents.
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2.  Workers’ Compensation and Employers’ Liability

Coverage shall contain waiver of subrogation in favor of the City, its officers,
employees, and agents.

3. Claims Made Coverages

If coverage is obtained on a “claims made” policy form, the retroactive date
shall precede the date services were initiated with the City and the coverage
shall be maintained for a period of three (3) years after termination of services
under this Agreement.

4.  All Coverages

Each insurance policy required by this Agreement shall be endorsed to
state that coverage shall not be suspended, voided, cancelled, or
reduced in coverage or in limits except after thirty (30) days' prior
written notice has been given to City, except that ten (10) days’
prior written notice shall apply in the event of cancellation for
nonpayment of premium.

E. Acceptability of Insurers

Insurance is to be placed with insurers acceptable to City's Risk Manager.
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F. Verification of Coverage

[Entrant] shall furnish City with certificates of insurance and endorsements
affecting coverage required by this Agreement. The certificates and endorsements
for each insurance policy are to be signed by a person authorized by that insurer
to bind coverage on its behalf.

Proof of insurance shall be emailed in pdf format to: Riskmgmt@sanjoseca.gov:

Certificate Holder

City of San José—Finance

Risk Management & Insurance

200 East Santa Clara Street, 14th Floor Tower
San Jose, CA 95113-1905

G. Subcontractors

[Entrant] shall include all subcontractors or subconsultants as insureds under its
policies or shall obtain separate certificates and endorsements for each
subcontractor.
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