CITY OF

SAN JOSE

CAPITAL OF SILICON VALLEY

City of San José
Ethics Commission

MEETING MINUTES
December 10, 2014

L Call to Order & Orders of the Day
Roll Call

PRESENT:  Chair Michael Smith, Vice Chair Rolanda Pierre Dixon, Commission Members
Linda Edgeworth and Chris Peacock (till 7 p.m.)

ABSENT: All Present.

STAFF: Deputy City Attorney Arlene Silva, City Clerk Toni Taber, Assistant City Clerk
Tom Graves, Investigator/Evaluator Steven Miller and Deputy City Clerk Ruth
Krantz.

OTHER: Noctlia Espinota , Court Reporter with Advantage Reporting Services

Call to Order

The members of the San José Ethics Commission convened at 5:31 p.m. in Room W-262 of City
Hall, 200 E. Santa Clara Street, CA 95113.

Orders of the Day

Action: Upon motion by Vice Chair Rolanda Pierre Dixon, seconded by Commissioner Linda
Edgeworth and carried unanimously, the Commission approved the adoption of the December
10, 2014 agenda. (4-0.)

II. Closed Session - None

III.  Hearings

A. Hearing on Complainf filed by Bui Dinh against Dave Cortese and Dave Cortese for
Mayor 2014 filed October 14, 2014, alleging violations of Title 12 of the San Jose
Municipal Code (Independent Investigator/Evaluator)

Document Filed: (1) Report from Hanson Bridgett LLP dated December 3, 2014
regarding Bui Dinh against Dave Cortese and Dave Cortese for Mayor 2014 Committee
(Complaint Number One) addressing the alleged violation of Title 12.06.910 of the San
José Municipal Code — Coordination and Failure to Report Expenditure Made at Behest
of Candidate. (2) Letter from Complainant Bui Dinh, dated December 9, 2014 regarding
Complaint Number 1 and 2 filed October 14, 2014. (3) CD: September 21, 2014 Musical
Event Campaign, 24-minute version, provided by Bui Dinh.
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Discussion: Chair Michael Smith summarized the hearing procedures and opened the
public hearing. All members of the Commission were present. This complaint alleges
a violation by Dave Cortese and Dave Cortese for Mayor 2014 Committee;
Complainant Bui Dinh alleges that the Respondent coordinated in the planning of a
campaign event on September 21, 2014 (the Event) such that the expenditures made
by those planning the Event were in fact made at Respondent’s behest and should
therefore have been reported as contributions by the Respondent.

Complainant Bui Dingh was present for this hearing.

The Evaluator Steve Miller presented his report, addressing his conclusion that
sufficient facts exist that a contribution was made at the behest of the Respondent and
not reported in violation of the Municipal Code. The Evaluator advised that given the
expense that would be incurred in further investigation, given that Respondent did not
actively participate in the planning of the Event, and given that the likely dollar value
of any unreported contribution discovered through further investigation will be small,
the recommendation was that the Commission take no further action and close the file
on the matter.

The Commission discussed the details of the complaint and the report. Staff
responded to Commission questions.

Chair Michael Smith swore in Complainant Bui Dingh. The Complainant provided
testimony regarding the alleged violation and asked that this investigation be based on
the uncut 24-minute video of the Event rather than the 16-minute video to clarify the
nature of the event as a campaign event.

Chair Michael Smith swore in Witness Duc Lam. The Witness provided testimony
and responded to questions from the Commission.

Motion: Chair Michael Smith moved that, based upon a preponderence of the
evidence, a violation has occurred with regard to coordination between the candidate
and the organizer for the Event resulting in a contribution that was not reported.
Commissioner Edgeworth seconded the motion.

Action: On a call for the question, the motion failed. (0-4. Noes: Smith, Edgeworth,
Pierre Dixon, Peacock.) ‘

Motion: Chair Michael Smith moved that further investigation be conducted to (a)
ascertain communications between the organizers of the Event and Dave Cortese’s
staff; (b) obtain more information concerning expenditures associated with the Event;
and (c) name Tam Nguyen as an additional Respondent to the Complaint, to the same
extent as Dave Cortese. Vice Chair Rolanda Pierre Dixon seconded the motion.
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Action: On a call for the question, the motion carried unanimously, with the hearing
to be continued to allow for further investigation. (4-0.)

Vice Chair Rolanda Pierre Dixon stressed the importance that everyone be aware of
not crossing the line by engaging in express campagn advocacy when conducting
GOTYV events, so any such future violations may be prevented.

B. Hearing on Complaint filed by Bui Dinh against Barry H. Do, Thien L. Huynh, Tho T.
Nguyen, and Thu M. Hoang filed October 14, 2014, alleging violations of Title 12 of the
San Jose Municipal Code (Independent Investigator/Evaluator)

Document Filed: (1) Report from Hanson Bridgett LLP dated December 3, 2014
regarding Bui Dinh against Barry H. Do, Thien L. Huynh, Tho T. Nguyen, and Thu M.
Hoang (Complaint Number Two) addressing the alleged violation of Title 12.06.910 of
the San José Municipal Code — Failure of Independent Committee to Report
Expenditures. (2) Letter from Complainant Bui Dinh, dated December 9, 2014 regarding
Complaint Number 1 and 2 filed October 14, 2014.

Commissioner Chris Peacock left the hearing at 7:00 p.m.

Discussion: The Evaluator Steve Miller presented his report, addressing his conclusion
that, as in the first case presented, the organizers blurred the distinction between a Get
Out the Vote (GOTV) effort and a campaign advocacy event, yet the requirement to form
a Committee is triggered by making either $1,000 in independent expenditures or
$10,000 in contributions, and the Evaluator finds no evidence to suggest that either of
these two instances have occurred.

Chair Michael Smith swore in Respondent Barry H. Do. The Respondent provided
testimony. He acknowledged his cooperation with the investigation and testified that all
candidates were invited via public television to take part in the GOTV effort.

Vice Chair Rolanda Pierre Dixon stressed that the same manner of invitation must be
extended to all candidates in a GOTV event with no exceptions and there should be no
indication that one candidate is being promoted over another. The Respondent answered
questions posed by the Commission.

Chair Michael Smith swore in Respondent Tho Nguyen Tan. The Respondent provided
testimony and responded to questions from the Commission. Motion: Commissioner
Linda Edgeworth moved that based on the evidence provided it should be concluded that
there is no violation of the Municipal Code, that the Commission dismiss the complaint
and close the case file. Vice Chair Rolanda Pierre Dixon seconded the motion.

Action: On a call for the question, the Evaluator’s report was adopted, finding that based
on the evidence provided no violation of the Mumicipal Code occurred, that the
complaint be dismissed and that the file be closed. (3-0-1. Absent: Comumnissioner
Peacock)
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Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record. '

Chair Smith So certified
Vice Chair Pierre Dixon ' So certified
Commissioner Edgeworth So certified
Commissioner Peacock Absent

Action: Upon motion by Vice Chair Rolanda Pierre Dixon, seconded by
Commissioner Linda Edgeworth and carried, the Commission moved to direct the
City Attorney to draft a Resolution on the Commission’s Findings; and further, that
the Commission authorize the Chair to approve and sign the resolution. (3-0-1.
Absent: Commisstoner Chris Peacock)

C. Hearing on Complaint filed by Carol Garvey filed October 29, 2014, alleging violations
of Title 12 of the San Jose Municipal Code by Neighbors for Sam Liccardo for Mayor
2014. (Independent Investigator/Evaluator)

Document Filed: Report from Hanson Bridgett LLP dated December 3, 2014 regarding
Carol Garvey versus Neighbors for Sam Liccardo for Mayor 2014 addressing the alleged
violation of Title 12.06.910 of the San José¢ Municipal Code — Disclosure of Campaign
Contribution.

Discussion: The Evaluator Steve Miller presented his report, addressing his conclusion
that no violation of the Municipal Code has occurred.

Ragan Henniger, representing Sam Liccardo for Mayor 2014 was present but offered no
testimony. The Complainant was not present.

Motion: Vice Chair Rolanda Pierre Dixon moved that based on the evidence provided it
should be concluded that there is no violation of the Municipal Code and that the
Commission dismiss the complaint and close the case file. Commissioner Linda
Edgeworth seconded the motion.

Action: On a call for the question, the Evaluator’s report was adopted, finding that based
on the evidence provided, no violation of the Municipal Code occurred, the complaint be
dismissed and the file closed. (3-0-1. Absent: Commissioner Chris Peacock)
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Each Commissioner certified that he or she personally heard the testimony at the hearing
and reviewed the entire evidence in the record.

Chair Smith So certified
Vice Chair Pierre Dixon So certified
Commissioner Edgeworth : So certified
Commissioner Peacock Absent

Action: Upon motion by Chair Michael Smith, seconded by Commissioner Linda
Edgeworth and carried, the Commission moved to direct the City Attorney to draft a
Resolution on the Commissions’ Findings, and further, that the Commission
authorizes the Chair to approve and sign the resolution. (3-0-1. Absent:
Commissioner Chris Peacock)

V. Consent Calendar

A.

Approve the Minutes of September 10, 2014 — Regular Meeting
Deferred to December 10, 2014

Approve the Minutes of November 12, 2014 — Regular Meeting

Documents Filed: Draft Ethics Commission minutes for the November 12, 2014
meeting,

Action: Upon a motion by Vice Chair Rolanda Pierre Dixon , and seconded by
Commissioner Linda Edgeworth and carried, the Commission approved the meeting
minutes of November 12, 2014. (3-0-1. Absent: Chris Peacock.)

V. Reports

A.

B.

Chair —Chair Smith reported on the resignation of Commissioner Leon Louie and the
pending resignation of Commissioner Linda Edgeworth.

City Attorney — None

1. Legislative update

City Clerk — City Clerk Toni Taber reported on the New Law Seminar she attended

and announced that the recruitment for the vacancies on the Ethics Commission has

been posted.

1. Legislative update — None

2. Status of compliance with Commission resolutions — None

3. Status report on filings (Form 700, Campaign Statements, Lobbyists) -
City Clerk Toni Taber offered that filing deadline is in January, and she will offer
a full report in February.

4. Elections update — City Clerk Toni Taber announced that a Special Election will
be held in April for the District 4 Council Seat, and the nomination period opens
on Monday, December 15, 2014,

. Investigator/Evaluator — None.
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VI

Old Business
A. Status, review and possible action on Gift Ordinance and Frequently Asked Questions

Sheet (City Attorney)

Action: Item deferred to next meeting scheduled for January 14, 2014.

. Discussion, review and possible action on Open Government Legislation and the

effects it will have on the Ethics Commission (City Attorney)

Documents Filed: Ordinances 29460 and 29461.

Action: Item deferred to next meeting scheduled for January 14, 2014,

. Status, discussion and possible action on extension of current contract for

Independent Evaluator/Investigator and RFQ for new contract commencing July 1,
2015 (City Clerk/City Attorney)

Discussion: Extension of the contract to June 30 for Hanson Bridgett went to Council
on December 9, 2014 and has been approved and signed.

Chair Michael Smith has provided editorial changes for the RFQ to Deputy City
Attorney Arlene Silva, and she outlined additional changes provided by
Commissioner Linda Edgeworth; once finalized, City Clerk Toni Taber, will continue
the process with Purchasing. Interviews should be conducted no later than June 2015,
since the contract starts July 1, 2015.

Motion: Chair Michael Smith moved approval of the RFQ including any additional
editorial changes as determined by City Staff. Commissioner Linda Edgeworth
seconded the motion.

Action: On a call for the question, the Evaluator/Investigator RFQ was approved as
corrected, authorizing the City Attorney and City Clerk to make editorial corrections
as required, was approved. (3-0-1. Absent: Commissioner Chris Peacock)

. Discussion, review and possible action on Form 500 language to ensure timely

submittal

Documents Filed: Blank Form 500 and San Jos¢ Municipal Code (SIMC) section
12.06.500 et seq.

Discussion: City Clerk Toni Taber indicated that Municipal Code language
addressing the 14-day deadline for Form 500’s for the special election will need to be
addressed, since it now states they must be completed within 14 days of primary for
candidates to be included in the run-off . The election is to be held on April 7™ and
April 10 is the deadline for new ballot designations and candidate statements to be
received by the Registrar of Voters.
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VIL

VIIL

IX.

Action: Item deferred to next meeting scheduled for January 14, 2014.

New Business

Ad hoc subcommittee

Discussion: City Clerk Toni Taber discussed the possibility of working with City
Clerk staff on a translation project to create outreach for Vietnamese community,
although a certified translator would be required to comply with existing
requirements.

Action: ITtem deferred to next meeting scheduled for January 14, 2014,

Public Comment — None.

Future Agenda Items and Adjournment

The next regular meeting is Wednesday, January 14, 2015 at 5:30 p.m. in City Hall, Wing
Room 262.

The following agenda items will be discussed at the January 14, 2015 Ethics Commission
meeting:

Continuation of discussion regarding Bui Dinh complaint against Dave Cortese
filed on October 14, 2014.

Continuation of discussion regarding establishment of an Ethics,Commission ad
hoc Subcommittee to explore opportunities for outreach to ethnic and specialized
media regarding campaign and ethics regulations and policies per the
Commission's FY2015 work plan

Gift Ordinance and FAQs

Open Government Legislation

Approval of September 2014 Meeting Minutes

Update on RFQ for Evaluator/Investigator

Changes to Form 500 form/instructions and possible changes to SIMC
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The meeting was adjourned at approximately 8:31 p.m.

e -7 Py
/r" . =

MICHAEL SMITH, CHAIR

ATTEST:
ELECTIONS COMMISSION SECRETARY
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TONI J. TABER, CMC
CITY CLERK

Attachment: Transcript of Hearings dated December 10, 2014, Reported by
Noelia Espinola, CSR, License Number 8060, Advantage Reporting Services,
No. 48766, pages 1 through 121.















REPORTER'S TRANSCRIPT OF PROCEEDINGS

MS. SILVA: Can |, at this time, direct that

[av]
w

Page 101 Page 103
1 aton abroader scope because it does involve more than 1 the Evaluator show me the Resolution -- the recent
2 just City of San Jose elections. If it appears obvious 2 Resolution that we have from March 2014 relating to
3 thatit's not going to exceed $10,000, then it's not 3 referral to other enforcement agencies?
4 worth doing, | guess. But | just -- it doesn't feel 4 And let me read this, and maybe this could
5 right to me to just totally drop it. 5 focus the decision on your part. "At any time the
6 COMMISSIONER EDGEWORTH: | agree with you, 6 Evaluator or the Commission may refer the matter to
7 Mr. Chairman, that the use of a loose sort of group 7 another government agency or official if the Commission
8 with consistent membership in that group, as informal 8 determines that the agency or official may more
9 as they want to be, repeat and come to the borderline 9 appropriately resolve all allegations in the complaint
10 of violations more than on one occasion, have been 10 orenforce applicable provisions of law. A copy of all
11 before this Commission more than once. And the story 11 information gathered must be sent by the City Clerk's
12 sort of stays the same. And especially when it's the 12 office or City Attorney's office to the agency or
13 same coordinators of the group. 13 official, together with the referral."
14 It's time to become a committee, become a 14 CHAIRMAN SMITH: So | think with regard to
15 lobbying group, do what you want to do. But formalize 15 the complaint that's filed, that's clearly within our
16 it, because this is not acceptable. It's not 16 scope. Because the complaint only discussed one of the
17 acceptable. 17 two San Jose elections that were involved.
18 CHAIRMAN SMITH: So is there any interest at 18 But the reason | bring up the idea of FPPC is
19 allin forwarding this thing? Or are we -- just let it 19 because there was also others. And, as indicated, we
20 go, with a recommendation to the group that if you're 20 bundle everything we've got and send it out with a
21 going to do this in the future, that you organize a 21 letter, if we were to do that.
22 committee and keep good records, and we don't want to 22 1 guess I'm thinking as | kind of -- thinking
23 see you again in this context? 23 outloud. I'm thinking we probably don't need to do
24 I'm not hearing anybody jumping up and down, 24 that here. | think we've made our point. And we move
25 solguess -- | guess we will pass on the idea of any 25 on. Unless somebody wants to jump up and make a
Page 102 Page 104
1 referral. 1 motion.
2 COMMISSIONER EDGEWORTH: | guess -- I'm not 2 COMMISSIONER PIERRE-DIXON: No, | -- we made
3 sure what the nature of the referral would be. I'm a 3 our point.
4 little unclear as to what -- 4 I also want to be clear -- and it was even
5 CHAIRMAN SMITH: The nature of the referral S stated in here by Mr. Miller -- that we had a concern
6 would be, you know, we looked at something. The 6 that all parts of the community be involved in the
7 amount -- you know, there were contributions not 7 process and understand the rules. And | think we still
8 reported. The amount related to San Jose elections — 8 have to push ourselves, as a Committee, to put
9 City of San Jose elections did not exceed the threshold 9 something together for this community.
10 for having to declare a committee. But the event in 10 It's not being clear. You're hot sure what
11 question also included people from other jurisdictions, 11 the rules are, and | want them to be clear. Because
12 and so maybe FPPC wants to look at it in a more global 12 you're going to get into serious trouble if this is not
13 sense and see if there's a violation. 13 straightened out.
14 COMMISSIONER EDGEWORTH: Are you recommending | 14 | think we may have come to a meeting of the
15 that we write a letter? 15 minds tonight. But | would still like to have some
16 CHAIRMAN SMITH: If we would do it, we would 16 kind of forum where these issues are gone over again
17 basically - | think we've done this before. We bundle 17 and these members of the community are invited. So
18 up everything we've got -- the reports and, | guess, 18 that's what | would like to see, much more than a
19 maybe other information from the Evaluator, but 19 referral to the FPPC --
20 basically the reports -- with a letter to the FPPC. 20 CHAIRMAN SMITH: And we do have an item later
21 And, again, I'm not necessarily saying we need to do 21 onthe agenda dealing with that.
22 this, but I just think it's something we ought to think 22 COMMISSIONER PIERRE-DIXON: Right.
23 about. 23 CHAIRMAN SMITH: Okay. So, if that is the
24 Yes. 24 case, | will declare this hearing closed.

Yes.

26 (Pages 101 to 104
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Page 105 Page 107
1 MS. SILVA: Direct the City Attorney to do 1 2014. The independent Evaluator's Report and
2 the-—- 2 Recommendations were submitted to the City Clerk on
3 CHAIRMAN SMITH; Oh, yes. I'm sorry. | will 3 December 3rd, 2014, and copies were then providedto - |
4 not declare this closed. Back off on that. | should 4 the complainant, respondent and commission members and |
5 have looked at my script. Resolution, yes. 5 posted to city web site with the agenda for tonight's
6 Under the Commission's regulations and 6 meeting. :
7 procedures, the Commission shall issue a decisionby | 7 ] am going to skip over the boilerplate
8 Resolution. At this time | would entertain a motion 8 because we've done it already tonight.
9 directing the City Attorney to draft a Resolution of 9 And then at this time | would like to have
10 the Committee's findings and authorizing the Chairto | 10 the complainant, Carol Garvey, and the respondent,
11 approve and sign the Resolution. 11 Neighbors for Sam Liccardo for Mayor 2014, or their
12 COMMISSIONER PIERRE-DIXON: Somoved. | 12 representatives, identify themselves for the record.
13 CHAIRMAN SMITH: Thank you. 13 Is anyone here representing -- yes. i
14 COMMISSIONER EDGEWORTH: Second. 14 MS. HENNINGER: My name is Ragan. I'm with 3
15 CHAIRMAN SMITH: Okay. All in favor? 15 the respondent, Sam Liccardo. ,
16 (All Commissioners responded Aye.) 16 CHAIRMAN SMITH: Thank you. What's your full i
17 CHAIRMAN SMITH: Opposed? 17 name? é
18 (No response.) 18 MS: HENNINGER: Ragan Henninger. |
19 CHAIRMAN SMITH: Okay. It's unanimous. 19 CHAIRMAN SMITH: Oh, okay. Thank you. |
20 Thank you. 20 recognize the name.
21 And now the next thing in my script is this 21 Okay. So, under the Commission's regulations
22 hearing is closed. 22 and procedures -- oh, I'm not -- I'm not going to go
23 Thank you all. We have another hearing not 23 through the identification of staff because we've done
24 involving anybody in this room, | don't think. Thank 24 that earlier tonight.
25 you all for being here. 25 Under the Commission’s regulations and
Page 106 , Page 108
1 MR. DO: Thank you. 1 procedures, the respondent may submit a written
2 MR. THO NGUYEN: Thank you so much. 2 response to the Report and Recommendations. The
3 CHAIRMAN SMITH: Okay. Dowe need abreak, | 3 response may contain legal arguments, a summary of
4 or can we move on? 4 evidence and any mitigating or exculpatory information.
5 Is there anybody here involved in this third 5 We have not received any written response
6 one? Complaint filed by Carol Garvey. So we're ready 6 from the respondent; is that correct?
7 togo. 7 MS. TABER: Correct.
8 It is Wednesday, December 10th, 2014, and 8 CHAIRMAN SMITH: And the complainant or any
9 this hearing of the City of San Jose Ethics Commission 9 interested person may also submit a brief or written
10 is being held in Room W-262 at San Jose City Hall. All | 10 argument.
11 members of the Commission are present except for 11 And we have not received anything from the
12 Commissioner Peacock. 12 complainants or anyone else that | know of. Also
13 The Commission will conduct a hearing on a 13 correct? '
14 complaint filed with the City Clerk on October 29, 14 MS. TABER: (Nods head up and down.)
15 2014, by Carol Garvey alleging that Neighbors for Sam | 15 CHAIRMAN SMITH: Okay. Thank you.
16 Liccardo for Mayor 2014 violated Sections 12.06.1910 16 MS. TABER: Yes.
17 and 12.06.210 of the San Jose Municipal Code. 17 CHAIRMAN SMITH: Okay. At this time | will
18 Specifically, the allegation is that Neighbors for Sam 18 recognize Steve Miller from the Hanson Bridgett law
19 Liccardo for Mayor 2014 failed to report the receipt of 19 firm to present the Independent Evaluator's Report and
20 anonmonetary in-kind contribution and accepted a 20 Recommendations.
21 campaign contribution in excess of the applicable 21 MR. MILLER: Okay. Thank you.
22 limit. The City Clerk notified and provided a copy of 22 For the record, I'll present a relatively
23 the complaint to the Independent Evaluator on 23 shortreport. The facts here are undisputed. The
24 October 28th, 2014, and the Evaluator notified and 24 respondent's campaign and Vice-Mayor Nguyen, acting
25 provided a copy to the respondent on October 30th, 25 through her former campaign manager, collaborated and

27 (Pages 105 to 108)
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e-mail list was made up of friends, family, college

Page 109 Page 111
1 coordinated in the development of an e-mail that was 1 buddies, some supporters. She thought less than half
2 sent to approximately 500 people on Vice-Mayor Nguyen's 2 of the members of the list lived in San Jose. There
3 personal Gmail contacts e-mail list. The e-mail read 3 was no effort to categorize or target the list in any
4 asifit came from Sam Liccardo, and Sam Liccardo's 4 kind of way. She's never commercialized it before. In
5 e-mail address was listed as the "from" and the "reply 5 herview, it has zero value. And itis certainly
6 to" address. And the text of the e-mail was reviewed 6 ordinarily the case with nonmonetary contributions that
7 and approved by Ms. Henninger, who is here, and by 7 the person making the contribution reports to the
8 Vice-Mayor Nguyen and was sent using a web-based e-mail | 8 candidates the value. And so her interpretation of the
9 service called MailChimp, by which you upioad an e-mail 9 value of her e-mail list, | think, deserves some
10 -address list and you upload an e-mail and you hit one 10 weight.
11 button and it sends it to everybody. 11 Her campaign manager as well as
12 And this question -- these facts raised 12 Vice-Mayor Nguyen - he's also an expert in this field.
13 through the application of campaign laws to 21st 13 He's purchased e-malil lists before. He told me he
14 century technologies in that ordinarily the provision 14 never -- he would never purchase an e-mail list like
15 of an e-mail list might be considered a nonmonetary 15 this, that is not targeted in any way by registration
16 contribution. 16 orzip code or area and that it would be worth less
17 There are two independent reasons why, under 17 even than the low end of the spectrum, if it had any
18 these facts, we think there is no violation of that -- 18 value.
19 of the Municipal Code and that that allegation is 19 And so even putting aside the FPPC
20 incorrect. The firstis that there is a recent -- and 20 regulation, | think there is a fair argument that this
21 by "recent" | mean two and a half years old - 21 e-mail had no value and, therefore, did not need to be
22 regulation from the FPPC that defines a term called 22 reported as a nonmonetary contribution. Of necessity,
23 'internet activities," which it exempts from the 23 therefore, there was no exceeding of the campaign
24 definition of a contribution or an expenditure. And 24 threshold of $1,100 because, to the extent there even
25 that definition is not a perfect fit. It was probably 25 was a contribution here, it was of zero dollars.
Page 110 Page 112
1 adopted before there was such a thing as this MailChimp | 1 And, therefore, our conclusion is we don't
2 software, so even it already is perhaps a little out of 2 think the facts amount to a violation of Title 12.
3 date. It's not a perfect fit, but it's a pretty close 3 CHAIRMAN SMITH: So say it was a situation
4 fit for the type of technology used here. In 4 where the mailing list that Council Member Nguyen had
5 particular, that regulation exempts the use -- the 5 was a targeted list that she had used for one of her
6 provision, even for a nominal fee, of access to a 6 campaigns. Either it was a particular zip code or it
7 person's blog or web site. And so | think it applies 7 was registered voters -- registered -- voters
8 pretty well here. 8 registered as Democratic or whatever. Say she had that
9 A member of my team spoke informally and 9 laying around from her own -- for her own usage, and
10 anonymously to the FPPC, who advised, also informally, | 10 she gave that e-mail distribution list to the Liccardo
11 that, if asked, it would likely opine that that 11 campaign. And that list would have some more value.
12 regulation does apply here. And that makes sense to 12 Would that -- in your mind, would that still be - not
13 me. 13 constitute a violation because of the internet --
14 And so our conclusion is that it is exempt 14 internet activities --
15 from the definition of a "contribution" because of that 15 MR. MILLER: No, | think that would be a very
16 regulation, which is imported into Title 12 by 16 different set of facts that were not considered. The
17 Title 12's definitional structure. 17 sharing of a valuable e-mail list and the transferring
18 But, second, even without that FPPC 18 of that -- of the contents of that e-mail list, |
19 exemption, it would only be an issue under Title 12 if 19 think, would be a very different set of facts.
20 there was a nonmonetary contribution of any value at 20 CHAIRMAN SMITH: | was wondering, because
21 all. And under the facts here, | think there is a 21 you--as | understood your argument about -- or your
22 reasonable conclusion that this e-mail, in fact, has no 22 discussion of the internet activities exclusion, it
23 fair market value. 23 sounded like anything you did on the internet was
24 Vice-Mayor Nguyen represented to me that the 24  exempt, almost.

MR. MILLER: 1 understand your question

28
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Page 113 Page 115

Liccardo. It actually iooks like that's his - using
his address. But, in fact, it was Madison Nguyen's
campaign aide doing that. Former campaign aide.

In fact, what | can say, even though I'm not
sure it's a Title 12 issue, I'm -- the facts, as |
discovered, would indicate that this is not an e-mail
list that was stored on a city server. The process
that | described did not happen at City Hall, using
city equipment, by someone on the city payroll. it was
a mistake but nothing more than a mistake.

CHAIRMAN SMITH: Where -- basically, that
comes to the question of using government resources for
private purposes or for campaign purposes. What is it
a violation of, if there was a violation? Is it

better now. Thank you.

| think the way | read that internet
activities exemption -- and there is a paucity of
guidance that has been -- most of the explanation and
guidance of it is actually from the proceedings that
led to its adoption, the memorandum discussing that
there's not been a lot of opportunity for the FPPC to
issue written guidance on it. But, first of all, it -
describes -- the access to a web site or a blog of
nominal value is emphasized in the regulation.

And, second of all, | think there's a
difference -~ a fundamental difference, as | read that
regulation, between accessing a personal e-mail list,
which - the regulation, as | said, is not a perfect
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15 fit. I'm analogizing access to a personal e-mail list 15 state-level stuff? Isit--
16 to accessing a personal blog, which is in the 16 MS. SILVA: it's actually both included in
17 regulation. But accessing a commercially valuable 17 the City Council policies and the -- it's in the City
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Council policies and, you know —

politically prepared e-mail list does not seem to be
COMMISSIONER EDGEWORTH: You can't use your

19 similarly analogous to letting you post something on my | 19
20 blog. 20 business address.
21 And so, just to be clear, the facts you're 21 MS. SILVA: And | believe it's actually
22 suggesting were not present here, but | don't think 22 listed in our -- in our Resolution, | believe.
23 they would meet either of the two tests that I'm 23 CHAIRMAN SMITH: 1 thought it was a law
24 suggesting. 24 somewhere that you can't use -- because people have
25 CHAIRMAN SMITH: | feel much better. Thank | 25 gone to jail for using -
Page 114 Page 116
1 you. 1 MR. MILLER: There are a number -- | mean,
2 MR. MILLER: I'm glad. 2 it's a gift of public funds, to use city resources for
3 CHAIRMAN SMITH: Any other questions of 3 a private campaign. There are probably a number of
4 Mr. Miller? 4 reasons why it's a bad idea.
5 COMMISSIONER PIERRE-DIXON: Well, | think 5 CONMMISSIONER EDGEWORTH: In this case,
6 we're pretty clear on what happened here. Butlam 6 though, there was no city resources used.
7 concerned about the use of the City Hall address. 7 CHAIRMAN SMITH: It's the appearance.
8 MR. MILLER: So I'll address that briefly. 8 COMMISSIONER EDGEWORTH: Yeah, it's the
9 First of all, I'm not sure that's a Title 12 issue. 9 appearance. Because all it is is an address and name

10 But just for the record, the issue you're raising is 10 on a printed page. There is no indication that it was

11 that at the bottom of the e-mail, it says to whoever it 11 stationery or that it was, you know, the office

12 was, from Sam Liccardo. And at the bottom it says -- | 12 computer or office staff.

13 can't remember if it said "Sam Liccardo," but it has 13 CHAIRMAN SMITH: Right. It's like --

14 "200 East Santa Clara." Has the City Hall address. 14 COMMISSIONER EDGEWORTH: On their time. |
15 And the explanation given to me for that was that the 15 CHAIRMAN SMITH: When | was working for G.E.,
16 MailChimp program requires -- yeah, that's right -- 16 they used to give us this thing every year about '

17 requires you to list a hard U.S. mailing address. 17 antitrust. Because G.E., 40 years ago, was -- had a

18 COMMISSIONER PIERRE-DIXON: Right. 18 big antitrust violation. And they would always say you

13 MR. MILLER: And Madison Nguyen's campaign 19 not only got to worry about actual violation, but you

20 manager wanted to avoid using her personal address and | 20 got to worry about the appearance of violations.

21 listed her work address. He acknowledged that was a 21 Because you can get in just as much trouble for that.

22 mistake. She admonished him not because this complaint | 22 COMMISSIONER PIERRE-DIXON: That's right.
23 was raised but actually, prior to this complaint even 23 CHAIRMAN SMITH: Anyway. Okay. So any other
24 being made, she admonished him about doing that. If - 24 questions of Mr. Miller before we --

N
w

because the e-mail-appears to have come from Sam 25 COMMISSIONER EDGEWORTH: | just think it's

T
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1 sort of unfortunate, in this day and age, that my 1 Okay. Allin favor?
2 information could be passed around to anybody and it 2 (All Commissioners responded Aye.)
3 has novalue. | just want to go on the record for 3 CHAIRMAN SMITH; Opposed?
4 that. And, believe me, in this last campaign | got 4 (No response.)
5 flooded with e-mails that | hated cluttering up my S CHAIRMAN SMITH: Okay. So that's unanimous.
6 address for campaign information. | resented it 6 And we need the certification. Ask each
7 terribly. To think that my name on any list has no 7 Commission member to certify that you have heard or
8 value whatsoever is a little insulting. 8 read the testimony at the hearing and have reviewed all
9 MR. MILLER: Well, | would say your name on a 9 the evidence on the record by affirming "so certified.”
10 list probably has great value. The insult is to 10 Commissioner Edgeworth?
11 Vice-Mayor Nguyen, that her personal list has no value. 11 COMMISSIONER EDGEWORTH: | so certify.
12 COMMISSIONER EDGEWORTH: You know what | | 12 CHAIRMAN SMITH: Commissioner Pierre-Dixon?
13 mean. 13 COMMISSIONER PIERRE-DIXON: | so certify.
14 CHAIRMAN SMITH: Okay. At this time | would 14 CHAIRMAN SMITH: And, me, Commissioner Smith,
15 call upon the respondent, Neighbors for Sam Liccardo 15 so certify.
16 for Mayor 2014, or their representatives to come 16 There are no orders or penalties because
17 forward and present any written or oral response. Do 17 there is no violation.
18 you wish to -- 18 And I'm not going to forget it this time,
19 MS. HENNINGER: We have no response. 19 even though it's getting late. Resolution. Under our
20 CHAIRMAN SMITH: Okay. Thank you. 20 regulations and procedures, the Commission shall issue
21 There is no one here representing the 21 adecision by Resolution. At this time | would
22 complainant, so we will skip over that. 22 entertain a motion directing the City Attorney to draft
23 There's no interested persons, | don't think, 23 a Resolution of the Commission's findings and
24 here who want to say anything, so we'll skip over that. 24 authorizing the Chair to approve and sign the
25 And we're back to Mr. Miller. You have -- | 25 Resolution,
Page 118 Page 120
1 don't think you have anything else because you just 1 So moved. Somebody want to second?
2 talked. 2 COMMISSIONER EDGEWORTH: Second.
3 MR. MILLER: | have nothing else to add. | 3 CHAIRMAN SMITH: Okay. Discussion?
4 think my recommendation was that you find no violation, 4 No. All in favor?
5 dismiss the complaint and ciose the file on the matter. 5 (All Commissioners responded Aye.)
6 CHAIRMAN SMITH: Okay. And so we have our 6 CHAIRMAN SMITH: Opposed?
7 same four options we talked about earlier: Further 7 (No response.)
8 investigation; sufficient evidence to establish that no 8 CHAIRMAN SMITH: Okay. If's unanimous.
9 violation has occurred, which is the one that is being 9 And this hearing is closed.
10 recommended; find that there is insufficient evidence 10 (Whereupon, the Ethics Commission hearing was
11 to establish that a violation has occurred; or that, 11 concluded at 8:09 p.m.)
12 based upon the preponderance of the evidence, a 12
13 violation has occurred. 13
14 So | would entertain a motion. 14
15 COMMISSIONER PIERRE-DIXON: | think | would 15
16 propose a motion that there was no violation of 16
17 Municipal Code and accordingly recommend the Commission | 17
18 dismiss the complaint and close the file on this 18
19 matter. 19
20 CHAIRMAN SMITH: Without further action. 20
21 COMMISSIONER PIERRE-DIXON: Without further 21
22 action. 22
23 COMMISSIONER EDGEWORTH: Second. 23
CHAIRMAN SMITH: Okay. Moved and seconded. 24
Any discussion?
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I, NOELIA ESPINOLA, do hereby certify:

That said hearing was taken down by me at the
time and place therein named, and thereafter reduced to
computerized transcription under my direction.

| further certify that | am not interested in
the outcome of this hearing.

W W e W NP

=
o

Dated:
11 NOELIA ESPINOLA, CSR #8060
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