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Section 1. Project Summary

This report describes the biological resources present in the area of the proposed Flea Market South of
Berryessa Project, as well as the potential biological impacts of the project and measures necessary to reduce
these impacts to less-than-significant levels under the California Environmental Quality Act (CEQA). Two
development alternatives are evaluated and compared coequally herein, the Applicant Proposed Project
(proposed project, or Option 1) and the City of San Jose’s (City’s) Preferred Alternative (alternative project, or
Option 2). This assessment is based upon the project plans provided to H. T. Harvey & Associates by David J.
Powers & Associates on March 10, 2020 and a conversation with HMH Engineers on April 28, 2020 regarding

stormwater outfalls.

1.1 Project Location and Description

The approximately 63-acte (ac) project site is located at the confluence of Coyote Creek and Upper Penitencia
Creck, north of the Bayshore Freeway (Highway 101) in San Jose, California (Figure 1). The property is located
southeast of Berryessa Road and northwest of Mabury Road, between Coyote Creek and the future
Berryessa/North San Jose BART station. It is currently the site of the San Jose Flea Market, a commercial
enterprise that accommodates up to four million visitors a year, and consists primarily of impervious surfaces
(e.g., parking lots). There is currently one pedestrian pathway crossing under Berryessa Road and over Upper
Penitencia Creek (via a culvert bridge) in the northwest corner of the property and two bridges that cross over
Upper Penitencia Creek and connect to Berryessa Road on the north side of the property. The downstream
bridge is a clearspan bridge. The upstream bridge has large concrete footings in the stream channel. The
confluence of Upper Penitencia Creek with Coyote Creek is located in the northwest corner of the property
immediately southeast of Berryessa Road. The areas of the project site not bounded by Coyote or Upper

Penitencia Creeks are adjacent to roads, residential communities, or industrial operations.

Under both Option 1 and Option 2, existing buildings on the project site would be demolished. In addition,
both options include an approximately 17-ac open space buffer along Upper Penitencia Creek and Coyote
Creck, including a proposed public park. Existing asphalt within this open space area would be removed and
the area revegetated. The two existing bridge crossings of Upper Penitencia Creek would be removed and two
new crossings (one vehicle bridge and one pedestrian bridge) would be constructed to provide access from
Berryessa Road. The proposed vehicle bridge would align with Sierra Road and extend through the project site
to connect with Mabury Road. The removal of the two existing bridges would require work below the ordinary
high water mark (OHWM) of Upper Penitencia Creek and may require dewatering and tree removal. The
proposed vehicle and pedestrian bridges would clear-span the active channel; however, structures may be placed
below top of bank on each side of the creek. A trail would be constructed adjacent to (but outside of) the

riparian corridors of Coyote and Upper Penitencia Creeks.
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Two “biocells” (bio-retention basins) would also be constructed on-site for the treatment and filtration of
stormwater before it exits the site. In addition, two stormwater outfalls (one to each of the two creeks) will be
needed. One outfall to each of these creeks currently exists, and the project would either tie into these outfalls
or, if necessary, modify or replace these outfalls. All stormwater facilities will be designed to comply with state
post-construction National Pollutant Discharge Elimination System (NPDES) permits and City requirements.
During and after project construction, the spillover of lighting into the adjacent riparian corridor would be
minimized by the use of low-intensity lighting or other appropriate low-dispersion lighting technology,
orientation of lights so that they are placed on the perimeter of the project site and directed inward (rather than
directing any lighting toward the riparian corridors adjacent to the site) and downward toward the ground, and
shielding of lights from behind. In addition, in-channel construction activities, including channel dewatering,

would be limited to the dry season (i.e., June 15 through October 15).

Under both Option 1 and Option 2, building height may be up to 270 feet. Retail development is proposed at

the ground level in some of the residential buildings and parking structures.

Although the limits of urban-suburban development and open space are the same under both alternatives, the
configuration of proposed residential and commercial buildings within the urban-suburban development area
differs. The proposed project includes up to 3,450 residential units and up to 2.2 million square feet of
commercial space. The alternative project includes up to 3,450 residential units and up to 3.4 million square
feet of commercial space. Parking spaces would number 9,965-10,615 under the applicant’s proposed project
and a lower number (approximately 7,000) under the City’s alternative project. Both projects are consistent
with the site’s General Plan designation and would require a Planned Development (PD) rezoning and other

related approvals by the City.

The project site is located within the Santa Clara Valley Habitat Plan (VHP) permit area, and the proposed
project is a “covered project” under the VHP (ICF International 2012). As a result, the project is required by
the City to pay VHP fees for land impacts in accordance with the types and acreage of habitat impacted (see
Section 4.2), and to implement conservation measures specified by VHP conditions. Thus, all applicable VHP

conditions (see Section 4.2), including payment of applicable fees, are considered part of the project description.
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Section 2. Methods

H. T. Harvey & Associates ecologists reviewed project plans and the project description provided by David ].
Powers & Associates, aerial photos (Google Earth 2020), the California Department of Fish and Wildlife’s
(CDFW’s) California Natural Diversity Database (CNDDB; 2020), and VHP information on special-status
species and sensitive habitats (ICF International 2012) to assess the potential distribution of special-status plants
and animals and sensitive habitats in the project vicinity!. In addition, for plants, we reviewed all species on
current California Native Plant Society (CNPS) California Rare Plant Rank (CRPR) 1A, 1B, 2A, and 2B lists
occurring in the San Jose West, California U.S. Geological Survey (USGS) 7.5-minute quadrangle and the
surrounding eight quadrangles (San Jose East, Calaveras Reservoir, Milpitas, Mountain 1 iew, Cupertino, Castle Rock
Ridge, Los Gatos, and Santa Teresa Hills) (CNPS 2020). Quadrangle-level results are not maintained for CRPR 3
and 4 species, so we also conducted a search of the CNPS records for these species occurring in Santa Clara
County (CNPS 2020).

A reconnaissance-level field survey of the project site was conducted by H. T. Harvey & Associates senior plant
ecologist Elan Alford, Ph.D., and wildlife ecologist Stephen L. Peterson, M.S., on February 26, 2018. The
purpose of this survey was to provide a project-specific impact assessment for the development of the site as
described above. Specifically, the survey was conducted to (1) assess existing biotic habitats and plant and
animal communities on the project site, (2) assess the site for its potential to support special-status species and
their habitats, and (3) identify potential jurisdictional and sensitive habitats (such as waters of the U.S./state),
although a formal wetland delineation was not conducted. In addition, Mr. Peterson conducted a focused survey
for (1) evidence of previous raptor nesting activity (i.e., large stick nests), (2) potential bat roosting habitat, and
(3) nests of the San Francisco dusky-footed woodrat (Neotoma fuscipes annectens). E. Alford and S. Peterson also
conducted a focused evaluation of the quality of the riparian habitat within and adjacent to the project site, and
E. Alford mapped the limits of the riparian corridor along Coyote Creek and Upper Penitencia Creek by

collecting GPS data along the landward extent of riparian vegetation associated with the waterways.

Because the proposed project is a “covered project” under the approved VHP (ICF International 2012), land
cover types were mapped based on VHP mapping with modifications based upon site conditions observed

during the field survey.

! For the purposes of this report, the project vicinity is defined as the atea within a 5-mile radius of the project site.
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Section 3. Regulatory Setting

Biological resources on the project site are regulated by a number of federal, state, and local laws and ordinances,

as described below.

3.1 Federal Regulations

3.1.1 Clean Water Act

Areas meeting the regulatory definition of waters of the U.S. are subject to the jurisdiction of the U.S. Army
Corps of Engineers (USACE) under provisions of Section 404 of the 1972 Clean Water Act (CWA). Waters of
the U.S. include other waters, such as intrastate lakes, rivers, streams, mudflats, sandflats, playa lakes, natural
ponds, territorial seas, and wetlands (33 CER, Part 328). Wetlands are generally identified using the Corps of
Engineers Wetlands Delineation Manual (Environmental Laboratory 1987) using an approach that relies on

identification of three parameters: hydrophytic vegetation, hydric soils, and wetland hydrology indicators.

Wetlands established solely due to the presence of irrigation water, irrigated fields, or irrigation ditches do not
qualify as Section 404 wetlands; however, the USACE has issued specific guidance stating that “where sufficient
information is not available to determine the hydrological contribution of irrigation waters to a particular
wetlands (i.e., whether the wetland existed at the location prior to the presence of irrigation activities), such

wetlands are not removed from consideration as wetlands or waters of the U.S.” (USACE 2007).

Drainage ditches may also be considered waters of the U.S. if they meet the definition of a tributary having a
bed and banks and OHWM, and contributing flow directly or indirectly through a traditional navigable water.
These include “ditches with perennial flow”; “ditches with intermittent flow that are a relocated tributary, or
are excavated in a tributary, or drain wetlands”; and “ditches, regardless of flow, that are excavated in or relocate
a tributary” (U.S. Army Corps of Engineers and U.S. Environmental Protection Agency 2015). A #ributary is
defined under Section 404 as “natural, undisturbed waters and those that have been man-altered or constructed,

but which science shows function as a tributary.”

Construction activities in regulated ditches and jurisdictional wetlands require a Section 404 permit from the
USACE. Construction as defined under Section 404 includes work that results in an extension or expansion of
an existing structure and includes, but is not limited to, activities such as ditch relocation, conversion of a ditch
into a pipe, lining ditches with placing impervious materials (e.g., concrete), and the placement of new control
structures (USACE 2007).

Project Applicability: The aquatic habitat (extending up to the OHWMs of the perennial streams) and in-

channel wetlands in Coyote Creek and Upper Penitencia Creek are considered wetlands and other waters of
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the U.S. under the CWA. Any placement of fill within waters of the U.S. would be considered a significant
impact under CEQA unless mitigated and would require a Section 404 permit from the USACE.

3.1.2 Federal Endangered Species Act

The Federal Endangered Species Act (FESA) protects federally listed wildlife species from harm or fake, which
is broadly defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to
engage in any such conduct.” Take can also include habitat modification or degradation that directly results in
death or injury of a listed wildlife species. An activity can be defined as Zzke even if it is unintentional or
accidental. Listed plant species are provided less protection than listed wildlife species. Listed plant species are

legally protected from take under the FESA only if they occur on federal lands.

The U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFES) have
jurisdiction over federally listed, threatened, and endangered species under FESA. The USFWS also maintains
lists of proposed and candidate species. Species on these lists are not legally protected under FESA, but may

become listed in the near future and are often included in their review of a project.

Project Applicability: No federally listed or candidate plant species occur on the project site or in adjacent areas

that could be substantially impacted by proposed activities under the project. The aquatic habitat within Coyote
Creek and Upper Penitencia Creek provides suitable habitat for the federally threatened Central California
Coast (CCC) steelhead (Oncorbynchus mykiss). The VHP maps Coyote and Upper Penitencia Creeks within the
project site as breeding habitat for the federally threatened California red-legged frog (Rana draytonii), but the
reaches of these channels on and near the site are unsuitable for use by this species, which is considered absent

from the project site.

3.1.3 Federal Migratory Bird Treaty Act

The federal Migratory Bird Treaty Act (MBTA), 16 U.S.C. Section 703, prohibits killing, possessing, or trading
of migratory birds except in accordance with regulations prescribed by the Secretary of the Interior. The MBTA
protects whole birds, parts of birds, and bird eggs and nests, and it prohibits the possession of all nests of
protected bird species whether they are active or inactive. An active nest is defined as having eggs or young, as
described by the USFWS in its June 14, 2018 memorandum “Destruction and Relocation of Migratory Bird
Nest Contents”. Nest starts (nests that are under construction and do not yet contain eggs) and inactive nests

are not protected from destruction.

Inits June 14, 2018 memorandum, the USFWS clarified that the destruction of an active nest “while conducting
any activity where the intent of the action is not to kill migratory birds or destroy their nests or contents” is not
prohibited by the MBTA. On February 3, 2020, the USFWS published a proposed rule to codify the scope of
the MBTA as it applies to activities resulting in the injury or death of migratory birds (85 FR 5915-5920); the

USFWS is currently considering comments on the proposed rule.
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Project Applicability: All native bird species that occur on the project site are protected under the MBTA.

3.2 State Regulations

3.2.1 Porter-Cologne Water Quality Control Act

The State Water Resources Control Board (SWRCB) works in coordination with the nine RWQCBs to preserve,
protect, enhance, and restore water quality. Each RWQCB makes decisions related to water quality for its
region, and may approve, with or without conditions, or deny projects that could affect waters of the state.
Their authority to regulate activities that could result in a discharge of dredged or fill material comes from the

CWA and the Porter-Cologne Water Quality Control Act (Porter-Cologne).

Porter-Cologne broadly defines waters of the state as “any surface water or groundwater, including saline
waters, within the boundaries of the state.” Because Porter-Cologne applies to any water, whereas the CWA
applies only to certain waters, California’s jurisdictional reach overlaps and may exceed the boundaries of waters
of the U.S. For example, Water Quality Order No. 2004-0004-DWQ states that “shallow” waters of the state
include headwaters, wetlands, and riparian areas. Moreover, the San Francisco Bay Region RWQCB’s Assistant
Executive Director has stated that, in practice, the RWQCBs claim jurisdiction over riparian areas. Where
riparian habitat is not present, such as may be the case at headwaters and urbanized areas, jurisdiction is taken

to the top of bank.

On April 2, 2019, the SWRCB adopted the State Wetland Definition and Procedures for Discharges of Dredged
or Fill Material to Waters of the State. In these new guidelines, riparian habitats are not specifically described
as waters of the state but instead as important buffer habitats to streams that do conform to the State Wetland
Definition. The Procedures describe riparian habitat buffers as important resources that may both be included
in required mitigation packages for permits for impacts to waters of the state, as well as areas requiring permit

authorization from the RWQCBs if impacts to riparian habitats will occur.

Pursuant to Section 401 of the CWA, projects that are regulated by the USACE must obtain a Water Quality
Certification from the RWQCB. This certification ensures that the proposed project will uphold state water
quality standards. Because California’s jurisdiction to regulate its water resources is much broader than that of
the federal government, proposed impacts on waters of the state require Water Quality Certification even if the
area occurs outside of USACE jurisdiction. Moreover, the RWQCB may impose mitigation requirements even
if the USACE does not. Under the Porter-Cologne Water Quality Act, the SWRCB and the nine regional boards
also have the responsibility of granting CWA NPDES permits and Waste Discharge Requirements for certain
point-source and non-point discharges to waters. These regulations limit impacts on aquatic and riparian

habitats from a variety of urban sources.

Project Applicability: On the project site, waters of the state include all potential waters of the U.S., including
aquatic, wetland, and riparian habitat (extending up to the top of bank or outer edge of riparian canopy)

associated with Coyote Creek and Upper Penitencia Creek.
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3.2.2 California Endangered Species Act

The California Endangered Species Act (CESA; California Fish and Game Code, Chapter 1.5, Sections 2050-
2116) prohibits the take of any plant or animal listed or proposed for listing as rare (plants only), threatened, or
endangered. In accordance with CESA, the CDFW has jurisdiction over state-listed species (Fish and Game
Code 2070). The CDFW regulates activities that may result in zake of individuals (i.e., “hunt, pursue, catch,
capture, or kill, or attempt to hunt, pursue, catch, capture, or kill”). Habitat degradation or modification is not
expressly included in the definition of Zzke¢ under the California Fish and Game Code. The CDFW, however,
has interpreted Zzk¢ to include the “killing of a member of a species which is the proximate result of habitat

modification.”

Project Applicability: No suitable habitat for any state-listed plant or animal species occurs on the project site,

and thus no state-listed plants or animals are reasonably expected to occur on the project site.

3.2.3 California Environmental Quality Act

CEQA is a state law that requires state and local agencies to document and consider the environmental
implications of their actions and to refrain from approving projects with significant environmental effects if
there are feasible alternatives or mitigation measures that can substantially lessen or avoid those effects. CEQA
requires the full disclosure of the environmental effects of agency actions, such as approval of a general plan
update or the projects covered by that plan, on resources such as air quality, water quality, cultural resources,
and biological resources. The State Resources Agency promulgated guidelines for implementing CEQA known
as the State CEQA Guidelines.

Section 15380(b) of the State CEQA Guidelines provides that a species not listed on the federal or state lists
of protected species may be considered rare if the species can be shown to meet certain specified criteria. These
criteria have been modeled after the definitions in the FESA and the CESA and the section of the California
Fish and Game Code dealing with rare or endangered plants and animals. This section was included in the
guidelines primarily to deal with situations in which a public agency is reviewing a project that may have a
significant effect on a species that has not yet been listed by either the USFWS or CDFW or species that are

locally or regionally rare.

The CDFW has produced three lists (amphibians and reptiles, birds, and mammals) of “species of special
concern” that serve as “watch lists”. Species on these lists are of limited distribution or the extent of their
habitats has been reduced substantially, such that threat to their populations may be imminent. Thus, their
populations should be monitored. They may receive special attention during environmental review as potential
rare species, but do not have specific statutory protection. All potentially rare or sensitive species, or habitats

capable of supporting rare species, are considered for environmental review per the CEQA Section 15380(b).
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The CNPS, a non-governmental conservation organization, has developed CRPRs for plant species of concern
in California in the CNPS Inventory of Rare and Endangered Plants. The CRPRs include lichens, vascular, and

non-vascular plants, and are defined as follows:

e CRPR 1A Plants considered extinct.

e CRPR 1B Plants rare, threatened, or endangered in California and elsewhere.

e CRPR 2A Plants considered extinct in California but more common elsewhere.

e CRPR 2B Plants rate, threatened, or endangered in California but more common elsewhere.

e CRPR3 Plants about which more information is needed - review list.

e CRPR4 Plants of limited distribution-watch list.

The CRPRs are further described by the following threat code extensions:

e .l—seriously endangered in California;
e .2—fairly endangered in California;

e .3—not very endangered in California.

Although the CNPS is not a regulatory agency and plants on these lists have no formal regulatory protection,
plants appearing as CRPR 1B or 2 are, in general, considered to meet CEQA’s Section 15380 criteria, and
adverse effects to these species may be considered significant. Impacts on plants that are listed by the CNPS
on CRPR 3 or 4 are also considered during CEQA review, although because these species are typically not as

rare as those of CRPR 1B or 2, impacts on them are less frequently considered significant.

Compliance with CEQA Guidelines Section 15065(a) requires consideration of natural communities of special
concern, in addition to plant and wildlife species. Vegetation types of “special concern” are tracked in Rarefind
(CNDDB 2016). Further, the CDFW ranks sensitive vegetation alliances based on their global (G) and state (S)
rankings analogous to those provided in the CNDDB. Global rankings (G1-G5) of natural communities reflect
the overall condition (rarity and endangerment) of a habitat throughout its range, whereas S rankings are a
reflection of the condition of a habitat within California. If an alliance is marked as a G1-G3, all of the
associations within it would also be of high priority. The CDFW provides the Vegetation Classification and
Mapping Program’s currently accepted list of vegetation alliances and associations (CDFW 2010).

Project Applicability: All potential impacts on biological resources will be considered during CEQA review of

the project in the context of this Biological Resources Report. Project impacts are discussed in Section 5 below.
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3.2.4 California Fish and Game Code

Ephemeral and intermittent streams, rivers, creeks, dry washes, sloughs, blue line streams on USGS maps, and
watercourses with subsurface flows fall under CDFW jurisdiction. Canals, aqueducts, irrigation ditches, and
other means of water conveyance may also be considered streams if they support aquatic life, riparian
vegetation, or stream-dependent terrestrial wildlife. A stream is defined in Title 14, California Code of
Regulations Section 1.72, as “a body of water that follows at least periodically or intermittently through a bed
or channel having banks and that supports fish and other aquatic life. This includes watercourses having surface
ot subsurface flow that supports or has supported riparian vegetation.” Using this definition, CDFW extends
its jurisdiction to encompass riparian habitats that function as a part of a watercourse. California Fish and Game
Code Section 2786 defines riparian habitat as “lands which contain habitat which grows close to and which
depends upon soil moisture from a nearby freshwater source.” The lateral extent of a stream and associated
riparian habitat that would fall under the jurisdiction of CDFW can be measured in several ways, depending on
the particular situation and the type of fish or wildlife at risk. At minimum, CDFW would claim jurisdiction
over a stream’s bed and bank. Where riparian habitat is present, the outer edge of riparian vegetation is generally

used as the line of demarcation between riparian and upland habitats.

Pursuant to California Fish and Game Code Section 1603, CDFW regulates any project proposed by any person
that will “substantially divert or obstruct the natural flow or substantially change the bed, channel, or bank of
any river, stream, or lake designated by the department, or use any material from the streambeds.” California
Fish and Game Code Section 1602 requires an entity to notify CDFW of any proposed activity that may modify
a river, stream, or lake. If CDFW determines that proposed activities may substantially adversely affect fish and
wildlife resources, a Lake and Streambed Alteration Agreement (LSAA) must be prepared. The LSAA sets
reasonable conditions necessary to protect fish and wildlife, and must comply with CEQA. The applicant may
then proceed with the activity in accordance with the final LSAA.

Certain sections of the California Fish and Game Code describe regulations pertaining to protection of certain
wildlife species. For example, Code Section 2000 prohibits take of any bird, mammal, fish, reptile, or amphibian

except as provided by other sections of the code.

The California Fish and Game Code Sections 3503, 3513, and 3800 (and other sections and subsections) protect
native birds, including their nests and eggs, from all forms of take. Disturbance that causes nest abandonment
and/or loss of reproductive effort is considered zzke by the CDFW. Raptors (i.e., eagles, hawks, and owls) and
their nests are specifically protected in California under Code Section 3503.5. Section 3503.5 states that it is
“unlawful to take, possess, or destroy any birds in the order Falconiformes or Strigiformes (birds of prey) or to
take, possess, or destroy the nest or eggs of any such bird except as otherwise provided by this code or any

regulation adopted pursuant thereto.”
gu pted p

Bats and other non-game mammals are protected by California Fish and Game Code Section 4150, which states
that all non-game mammals or parts thereof may not be taken or possessed except as provided otherwise in the

code or in accordance with regulations adopted by the commission. Activities resulting in mortality of non-

Flea Market South of Berryessa Project 10 H. T. Harvey & Associates
Biological Resources Report September 23, 2020



game mammals (e.g., destruction of an occupied nonbreeding bat roost, resulting in the death of bats), or
disturbance that causes the loss of a maternity colony of bats (resulting in the death of young), may be
considered zzke¢ by the CDFW.

Project Applicability: CDFW jurisdiction under Section 1602 of the California Fish and Game Code extend up
to the tops of bank of Coyote Creek and Upper Penitencia Creek. In areas where riparian tree canopies extend
above the top of bank, the landward canopy edge will demarcate the lateral limit of CDFW jurisdiction. Impacts
on these areas would require a LSAA. Most native bird, mammal, and other wildlife species that occur on the

project site area and in the immediate vicinity are protected by the California Fish and Game Code.

3.2.5 State Water Resources Control Board Stormwater Regulation

Construction Phase. Construction projects in California causing land disturbances that are equal to 1 ac or
greater must comply with State requirements to control the discharge of stormwater pollutants under the
NPDES General Permit for Storm Water Discharges Associated with Construction and Land Disturbance
Activities (Construction General Permit; Water Board Order No. 2009-0009-DWQ). Prior to the start of
construction/demolition, a Notice of Intent must be filed with the SWRCB describing the project. A Storm
Water Pollution Prevention Plan must be developed and maintained during the project and it must include the

use of Best Management Practices (BMPs) to protect water quality until the site is stabilized.

Standard permit conditions under the Construction General Permit requires that the applicant utilize various
measures including: on-site sediment control best management practices, damp street sweeping, temporary
cover of disturbed land surfaces to control erosion during construction, and utilization of stabilized
construction entrances and/or wash racks, among other factors. Additionally, the Construction General Permit
does not extend coverage to projects if stormwater discharge-related activities are likely to jeopardize the

continued existence, or result in take of any federally-listed endangered or threatened species.

Post Construction Phase. In many Bay Area counties, including Santa Clara County, projects must also
comply with the California RWQCB, San Francisco Bay Region, Municipal Regional Stormwater NPDES
Permit (MRP) (Water Board Order No. R2-2009-0074). This permit requires that all projects implement Best
Management Practices and incorporate Low Impact Development practices into the design that prevents
stormwater runoff pollution, promotes infiltration, and holds/slows down the volume of water coming from a
site. In order to meet these permit and policy requirements, projects must incorporate the use of green roofs,

impervious surfaces, tree planters, grassy swales, bioretention and/or detention basins, among other factors.

Project Applicability. The project will comply with the requirements of the NPDES permit thus, construction

phase activities would not result in detrimental water quality effects upon biological/regulated resources.
Additionally, the project must comply with the MRP for design of appropriate stormwater treatment facilities

and incorporate feasible Low Impact Development practices.

Flea Market South of Berryessa Project 11 H. T. Harvey & Associates
Biological Resources Report September 23, 2020



3.3 Local Regulations

3.3.1 Santa Clara Valley Habitat Conservation Plan

The VHP (ICF International 2012) provides a framework for promoting the protection and recovery of natural
resources, including endangered and threatened species, while streamlining the permitting process for planned
development, infrastructure, and maintenance activities. The VHP allows the County of Santa Clara, the Santa
Clara Valley Water District (Valley Water), the Santa Clara Valley Transportation Authority, and the cities of
Gilroy, Morgan Hill, and San Jose (collectively, the Local Partners or Permittees) to receive endangered species
permits for activities and projects they conduct and those under their jurisdiction. The Santa Clara Valley Open
Space Authority also contributed to VHP preparation. The VHP will protect, enhance, and restore natural
resources in specific areas of Santa Clara County and contribute to the recovery of endangered species. Rather
than separately permitting and mitigating individual projects, the VHP evaluates natural-resource impacts and
mitigation requirements comprehensively in a way that is more efficient and effective for at-risk species and

their essential habitats.

The VHP was developed in association with the USFWS and CDFW and in consultation with stakeholder
groups and the general public. The USFWS has issued the Permittees a 50-year permit that authorizes incidental
take of listed species under FESA, while CDFW has issued a 50-year permit that authorizes take of all covered
species under the Natural Community Conservation Planning Act. This approach allows the Permittees to
streamline future mitigation requirements into one comprehensive program. In addition to obtaining take
authorization for each participating agency’s respective activities, the cities and County will be able to extend

take authorization to project applicants under their jurisdiction.

USFWS and CDFW will also provide assurances to the Permittees that no further commitments of funds, land,
or water will be required to address impacts on covered species beyond that described in the Plan to address
changed circumstances. In addition to strengthening local control over land use and species protection, the
Plan provides a more efficient process for protecting natural resources by creating new habitat reserves that
will be larger in scale, more ecologically valuable, and easier to manage than the individual mitigation sites

created under the current approach.

The VHP and associated documents are approved and adopted by the six Local Partners (Cities of Gilroy,
Morgan Hill and San Jose, County of Santa Clara, Santa Clara Valley Transportation Authority, and Valley
Water).

Project Applicability. The project is a covered project under the VHP and would need to comply with VHP

conditions.
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3.3.2 City of San Jose Tree Ordinance

The City of San Jose promotes the health, safety, and welfare of the city by regulating the planting, removal,
and maintenance of trees in the city. The city provides tree protection under the Municipal Code Section 13.28
(street trees, hedges, and shrubs), 13.32 (tree removal controls), and 13.44.220 (damaging park property). The
Municipal Code details permit requirements for tree related work, including removal, pruning, and planting.
Removal of trees within the street right-of-way are subject to tree removal permitting by the City of San Jose.
Street trees are located in the public right-of-way between the curb and the sidewalk. Pruning or removal of
street trees is illegal without a permit issued by the City. Replacement trees are required for the removal of
ordinance-size street trees. A single trunk tree qualifies as an ordinance-size tree if it measures 38 inches or
more in circumference at 4.5 ft above ground. A multi-trunk tree qualifies as ordinance-size if the combined
measurement of each trunk circumference (at 4.5 ft above ground) adds up to 38 inches or more. As part of
the permit application it is required to contact the planning division with regard to the replacement of

ordinance-size trees.

Removal of trees on private property, commercial, and industrial properties are also subject to tree removal
permitting by the City of San Jose. A permit is required to remove a tree of “any size” from a commercial and
industrial property. A separate “permit adjustment application” is required to be filed for non ordinance-sized
trees that will be removed from commercial and industrial property. As part of the permit application it is
required to contact the City’s planning division with regard to the replacement of trees on private, commercial

and industrial properties.

Project Applicability: Ordinance-sized trees ate present on the project site. A permit from the City of San Jose

would be required for the proposed removal of trees from the project site.

3.3.3 City of San Jose Riparian Policy

Measures to protect riparian corridors are provided in the City’s Riparian Corridor Policy Study (City of San
Jose 1999), which was incorporated into the City’s Envision San Jose 2040 General Plan (City of San Jose 2012);
the Zoning Code (Title 20 of the San Jose Municipal Code); and the City Council-adopted VHP, specifically
Condition 11. The term “ripatian corridor” as defined by the City means any defined stream channel, including
the area up to the bank full-flow line, as well as all characteristic streamside vegetation in contiguous adjacent

uplands.

In 2016, the City released Council Policy 6-34 to provide guidance on the implementation of riparian corridor
protection consistent with all City policies and requirements that provide for riparian protection. Council Policy
6-34 indicates that riparian setbacks should be measured from the outside edges of riparian habitat or the top
of bank, whichever is greater, and that development of new buildings and roads generally should be set back
100 ft from the riparian corridor. However, Council Policy 6-34 also indicates that a reduced setback may be

considered under limited circumstances, including the existence of legal uses within the minimum setback, and
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utility or equipment installations or replacements that involve no significant disturbance to the riparian corridor

during construction and operation and that generate only incidental human activity.

Project Applicability: Riparian corridors associated with Coyote Creek and Upper Penitencia Creek are located

within the project site, and development would need to comply with the City’s riparian corridor policy.
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Section 4. Existing Biological Conditions

Based on a review of historical aerial photos (NETR 2020, Google Inc. 2020), the existing developed portion
of the project site has been used as a flea market and parking area since 2002. Prior to that, the northern portion
was developed and may have served the same purpose since the 1960s while the southern portion appears to
have been in agriculture or maintained as a field since the 1960s. The two stream corridors appear to have
occurred in the same alignment and have been forested since the 1940s, and the two existing crossings over

Upper Penitencia Creek were built by 1980.

Upland portions of the project site are nearly level, ranging from approximately 80 to 90 feet (ft) in elevation.
The banks of Upper Penitencia and Coyote Creeks are relatively steep and elevation drops to approximately 65
ft at the creek beds (Google Inc. 2020), with the lowest portion of the project site located at the confluence of
Coyote Creek and Upper Penitencia Creek at the Berryessa Road underpass. Coyote Creek and Upper
Penitencia Creek are naturally occurring streams that drain nearly 350 square miles (mi) of Santa Clara County
and eventually empty into the San Francisco Bay. The riparian habitat of both creeks in the neighborhood of
the project site is of moderate quality due to debris, disturbance, and litter associated with the urban setting and

proximity to the flea market, and the predominance of non-native trees and understory species.

4.1 General Habitat Conditions and Wildlife Use

As described above, habitat and land cover types on the project site are based upon VHP (ICF International
2012) mapping with modifications based upon site conditions observed during the 2018 field survey. The
reconnaissance-level field survey identified three general biotic habitat/land use types, as defined by the VHP;
urban-suburban, comprising 53.43 ac of the project site; willow riparian forest and scrub, comprising 6.99 ac
along the Coyote Creek and Upper Penitencia Creek riparian corridors; and golf course/urban park (2.89 ac).
These habitats are described in detail below and
are shown in Figure 2. The proposed project
impact area, overlaid on the existing habitats, is

included as Figure 3.

4.1.1 Urban-Suburban

Vegetation. The urban-suburban land use area
is occupied by numerous permanent buildings
and temporary structures. It supports little
vegetation but instead is dominated by asphalt

pavement where the marketplace and parking lot

occur (Photo 1). However, a small number of

Photo 1: Urban-suburban land use on the site.

Flea Marke