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RESOLUTION NO. 80573 
 

A RESOLUTION OF THE COUNCIL OF THE CITY OF 
SAN JOSE CALLING AND GIVING NOTICE, ON ITS OWN 
MOTION, FOR A SPECIAL MUNICIPAL ELECTION TO BE 
CONSOLIDATED WITH THE NEXT GENERAL ELECTION 
ON NOVEMBER 8, 2022, THE SUBMISSION TO THE 
ELECTORS OF THE CITY OF SAN JOSE A BALLOT 
MEASURE PROPOSAL TO AMEND THE SAN JOSE CITY 
CHARTER (1) ADDING THE CITY’S ETHICS AND 
ELECTIONS COMMISSION (BOARD OF FAIR CAMPAIGN 
AND POLITICAL PRACTICES) TO THE CHARTER; (2) 
REMOVING REQUIREMENTS THAT MEMBERS OF THE 
PLANNING, CIVIL SERVICE AND SALARY SETTING 
COMMISSIONS BE ELECTORS AND/OR CITIZENS; (3) 
REMOVING GENDER-SPECIFIC LANGUAGE; AND (4) 
REQUIRING THE CITY COUNCIL TO ADOPT EQUITY 
VALUES, STANDARDS AND ASSESSMENTS IN MAKING 
CERTAIN DECISIONS 
 

 
WHEREAS, San José City Charter Sections 1600 and 1601 authorize the City Council 

to set the date for a Special Municipal Election; and 

 

WHEREAS, pursuant to California Elections Code Sections 9255(b)(1) and 

1415(a)(2)(A) and Government Code Section 34458(a), the City Council desires to 

submit to the electors of the City of San José (the “City” or alternatively, “San José”) at a 

Special Municipal Election a ballot measure proposal to amend the San José City 

Charter to (1) add the City’s Ethics and Elections Commission (Board of Fair Campaign 

and Political Practices) to the Charter; (2) remove requirements that members of the 

Planning, Civil Service and Salary Setting commissions be electors and/or citizens; (3) 

remove gender specific language; and (4) require the City Council to adopt equity 

values, standards and assessments in making certain decisions, and to place the 

measure on the ballot for the next General Election on November 8, 2022, a Statewide 

General Election; 
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NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 

SAN JOSE THAT: 

 

SECTION 1.  A Special Municipal Election is hereby called and ordered to be held in the 

City of San José on November 8, 2022 to vote on a ballot measure to amend the 

San José City Charter to (1) add the City’s Ethics and Elections Commission (Board of 

Fair Campaign and Political Practices) to the Charter; (2) remove requirements that 

members of the Planning, Civil Service and Salary Setting commissions be electors 

and/or citizens; (3) remove gender specific language; and (4) require the City Council to 

adopt equity values, standards and assessments in making certain decisions, which 

shall be deemed ratified, pursuant to Government Code Section 34459, if a majority of 

the electors voting on the measure vote to approve the measure.  The full text of the 

proposed City Charter amendment is attached as Exhibit A and incorporated by 

reference in this Resolution. 

 

SECTION 2.  The ballot measure will be placed on the ballot for the November 8, 2022 

election in the following form: 

 

MEASURE ___ 
 

Shall the City Charter be amended to add the City’s 
ethics and elections commission (Board of Fair 
Campaign and Political Practices) to the Charter; 
remove requirements that members of the Planning, 
Civil Service, and Salary Setting Commissions be 
electors and/or citizens; remove gender-specific 
language; and require the City Council to adopt equity 
values, standards, and assessments in making certain 
decisions? 

 
YES 

 

 

 
NO 
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SECTION 3.  The City Council hereby requests the Board of Supervisors of the County 

of Santa Clara, California to permit the Registrar of Voters of Santa Clara County to 

render to the City of San José such services as the City Clerk of the City of San José 

may request relating to the conduct of the above-described Special Municipal Election 

with respect to the following matters: 

 
Coordination of election precincts, polling places, voting 
booths, voting systems and election officers; Printing and 
mailing of voter pamphlets; Preparation of tabulation of result 
of votes cast; and all other services necessary to conduct an 
election. 

 
SECTION 4.  The City Council hereby requests that the Registrar of Voters of the 

County of Santa Clara consolidate the Special Municipal Election called and ordered to 

be held on November 8, 2022 with any other election that may be held on that date. 

 

SECTION 5.  The City Council hereby authorizes the Board of Supervisors of 

Santa Clara County, California to canvass the returns of the Special Municipal Election. 

 

SECTION 6.  The City Council hereby directs the City Clerk to reimburse the County of 

Santa Clara in full for any of the above-mentioned services which may be performed by 

the Registrar of Voters, upon presentation of a bill to the City, with funds already 

appropriated to the City Clerk for election purposes. 

 

SECTION 7.  The City Council hereby directs the City Clerk to take all actions 

necessary to facilitate the Special Municipal Election in the time frame specified herein 

and comply with provisions of the Elections Code of the State of California, City Charter, 

Ordinances, Resolutions and Policies regarding the conduct of the Special Municipal 

Election. 

 

SECTION 8.  Pursuant to Section 12111 of the California Elections Code, the City 

Council hereby directs the City Clerk to: (a) cause a synopsis of the proposed measure 
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to be published at least one time not later than one week before the election in the San 

José Mercury News, a newspaper of general circulation within the City of San José; (b) 

consolidate the Notice of Measure to be Voted with the Notice of Election into a single 

notice; (c) cause the following statement to be printed in the impartial analysis to be 

prepared by the City Attorney: “If you would like to read the full text of the measure, see 

[insert website URL] or call 408-535-1260 and a copy will be sent at no cost to you.”; 

and (d) do all other things required by law to submit the specified measure above to the 

electors of the City of San José at the Special Municipal Election, including causing the 

full text of the proposed measure to be made available in the Office of the City Clerk at 

no cost and posted on the City Clerk’s website. 

 

SECTION 9.  Pursuant to Sections 9282 and 9285 of the California Elections Code, the 

City Council hereby approves the submittal of direct arguments for and against the 

ballot initiative, if any, and authorizes the City Council or any member or members of 

the Council to author and submit a ballot initiative argument in support of the ballot 

initiative and approves the submittal of rebuttal arguments in response to arguments for 

and against the ballot initiative and authorizes the City Council or any member or 

members of the City Council to author and submit a rebuttal, if any. 

 
SECTION 10.  The City Council hereby directs the City Clerk to transmit a copy of the 

measure qualifying for placement on the ballot to the City Attorney for preparation of an 

impartial analysis. 

 

SECTION 11.  The City Council hereby acknowledges that the consolidated election will 

be held and conducted in the manner prescribed in California Elections Code Section 

10418. 
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ADOPTED this 14th day of June, 2022, by the following vote: 

AYES: CARRASCO, DIEP, FOLEY, JONES, JIMENEZ, KHAMIS, 
PERALEZ, LICCARDO. 

NOES: DAVIS. 

ABSENT: ARENAS, ESPARZA. 

DISQUALIFIED: NONE. 

SAM LICCARDO 
Mayor 

ATTEST: 

TONI J. TABER, CMC 
City Clerk 
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EXHIBIT A TO RESOLUTION NO. 80573 OF THE CITY OF SAN JOSE 
 
That the citizens of the City of San José do hereby enact the following amendments to 
the City Charter:  
 
 
Section 1.  That Section 404 of the City Charter be amended to read as follows: 

SECTION 404. Eligibility. 

A person shall not be eligible to take office as a member of the Council, including 
Mayor, unless the person satisfies all of the following conditions: 

 
(a) The person must have been a citizen of the United States for at least 

one year immediately preceding the commencement of the term for 
which the person is elected or the date upon which the person is 
appointed. 

 
(b) The person must have been a resident of the City of San José and, 

excepting the Mayor, of the District represented by the person as 
member, for at least thirty (30) days immediately preceding the last 
day specified by law for the filing of nomination papers with the City 
Clerk for such office or, if appointed, preceding the date of the 
person’s appointment to fill a vacancy. 

 
(c) If elected to office at a Regular Municipal Election, the person must 

have been a registered elector of the City of San José on the last day 
specified by law for the filing of nomination papers with the City Clerk 
for such office. 

 
(d) If appointed to such office, the person must have been a registered 

elector of the City of San José at the time of the person’s 
appointment. 

 
A person shall not be eligible to be a candidate at any election for any Council 
office, if the person would not be eligible under the above provisions of this Section 
to take office if elected. Any determination as to whether a person has met the 
eligibility requirements shall be made at the time the nomination papers are filed 
and at the time of taking office. 

 
The incumbent must, at all times, during the term of office continue being: 

 
(a) a citizen of the United States; 
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(b) a resident of the City of San José and, except as provided in Section 
403, of the District which he or she they represent;and 

(c) a registered elector of the City 
 
 
Section 2.  That Section 405 of the City Charter be amended to read as follows: 

 
SECTION 405. Judge of Qualifications. 
 
The Council shall be the judge of the election and qualification of its members, 
including the Mayor, and of any other elective officer, and of the grounds for 
forfeiture or loss of their respective offices, and for that purpose shall have the power 
to subpoena witnesses, administer oaths and require the production of evidence. A 
member, or the Mayor, or the holder of any other elective office, charged with 
conduct constituting grounds for forfeiture or loss of his or her their office shall be 
given, if he or she they so demand, an opportunity to be heard in his or her their own 
defense at a public hearing after reasonable notice to such members. 

 
 
Section 3.  That Section 406 of the City Charter be amended to read as follows: 

 
SECTION 406. Holding Other Office. 
 
Except as authorized by this Charter, no member of the Council shall hold any other 
City office or City employment, other than Mayor, during the term for which he or she 
was they were elected to the Council; provided and excepting, however, that a 
member of the Council may become a member of any advisory, administrative or 
governing body of any special purpose district, entity, organization or committee 
when such is authorized by State law or where the offices are not incompatible.  

 
 
Section 4.  That Section 407 of the City Charter be amended to read as follows: 

 
SECTION 407. The Council; Salary. 
 
Each member of the Council, including the Mayor, shall be paid a salary for his or 
her their services as a member of the Council, which shall be established in 
accordance with the provisions hereinafter set forth in this Section. No salary shall 
be established for any member of the Council, including the Mayor, except as 
provided in this Section. 
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(a) Between March 1st and April 30th commencing in 2019, and every 
five (5) years thereafter, the Salary Setting Commission shall set the 
amount of base salary which it deems appropriate for the members of 
the Council, including the Mayor, commencing July 1 of that year. 
The amount set for each member of the Council shall be the same, 
except that the amount set for the Mayor may exceed that of the 
other members of the Council. The base salary shall be in an 
amount which takes into account the full time nature of the office and 
which is commensurate with salaries then being paid for other public 
or private positions having similar full time duties, responsibilities and 
obligations. 

No determination of base salary amounts shall be made except upon 
the affirmative vote of three (3) members of the Commission. Failure 
of the Commission to make a determination of salary amounts in any 
year within the time prescribed shall be deemed to mean that no 
change to the base salary be made. 

 
(b) The Salary Setting Commission’s determination of the Mayor and 

Council base salaries, together with the reasons therefor, shall be 
made in writing and submitted to the City Manager no later than May 
1, so that funds can be budgeted and appropriated for that purpose. 
Before it submits any such determination to the City Manager, the 
Commission shall conduct at least one public hearing on the matter. 
When such a determination has been submitted to the City Manager, 
it shall not thereafter be amended by the Commission. 

 
(c) Commencing July 1, 2020, and annually thereafter in years in which 

there are no base salaries set by the Salary Setting Commission 
under Section 407(a), in order to provide a cost of living adjustment, 
the base salaries of the Council and Mayor shall increase by a 
percentage equal to the percentage increase of the preceding 
calendar year’s annual average of the Consumer Price Index- Urban 
(CPI-U), or successor index, for San Francisco-Oakland-Hayward, as 
determined by the United States Department of Labor, Bureau of 
Labor Statistics. In no event shall the CPI-U salary increase exceed 
5% per year. 
 

(d) The Council may, at any time, by ordinance, reduce the salaries of the 
members of the Council, including the Mayor. In any salary reducing 
ordinance adopted hereunder, the salaries for each member of the 
Council shall be the same, except that the salary of the Mayor may 
exceed that of the other members of the Council. 
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(e) For each member of the Council, except the Mayor, a sum, as 
established by the Salary Setting Commission, shall be deducted from 
the salary of such member for each regular meeting of the Council, 
other than regular adjourned meetings, which he or she they fails to 
attend in each such calendar month; provided, however, that such 
deduction shall not be made for his or her their failure to attend any 
meeting during which he or she is they are away on authorized City 
business, or from which he or she is they are absent because of his or 
her their own illness or the illness or death of a close family member. 
No deduction shall be made from the Salary of the Mayor because of 
his or her their failure to attend any Council meeting. 

 
 
Section 5.  That Section 409 of the City Charter be amended to read as follows: 

 
SECTION 409. When Office Becomes Vacant. 

 
The office of a member of the Council or of the Mayor becomes vacant on the 
happening of any of the following events before the expiration of such officer’s 
term: 

 
(a) The death of the incumbent; 

(b) Insanity of the incumbent, when determined by a final judgment or 
final order of a court of competent jurisdiction; 

(c) Resignation of the incumbent; 

(d) The incumbent ceases to satisfy any requirements for retention of his 
or her their office which are set forth elsewhere in this Charter; 

(e) Removal of the incumbent from office; 

(f) Absence of the incumbent from the State of California for more 
than sixty (60) days, unless either upon business of the City or with 
the consent of the Council. In the case of illness or other urgent 
necessity, and upon a proper showing thereof, the time limited for 
absence from the State shall be extended by the Council; 

(g) The incumbent ceases to discharge the duties of his or her their office 
for a period of three (3) consecutive months except when prevented 
by sickness or when absent from the State with permission required 
by this Charter; 



NVF:MJV:JMD  RES. NO. 80573 
6/15/2022 
 
 

 
NOTE:  Additions to the text are underlined and deletions are shown in strikethrough. 
 
 A-5 
T-43073/1924970_2 
Council Agenda: 06-14-2022 
Item No.: 3.7(c) 

(h) The incumbent being convicted of a felony or of any offense involving 
a violation of his or her their official duties; 

(i) The refusal or neglect of the incumbent to file his or her their official 
oath or bond, if such is required by law, within the time prescribed by 
law; 

(j) The decision of a competent tribunal declaring void the incumbent’s 
election or appointment; 

(k) The making of an order vacating the incumbent’s office or declaring 
his or her their office vacant when he or she the incumbent fails to 
furnish an additional or supplemental bond if such is required of him 
or her the incumbent by law; 

(l) The commitment of the incumbent to a hospital or sanitarium, by a 
court of competent jurisdiction, as a drug addict, dipsomaniac, 
inebriate, or stimulant addict; but in such event the office shall not be 
deemed vacant until the order of commitment has become final; 

(m) The incumbent’s absence from five (5) consecutive regular meetings 
of the Council, unless excused by written resolution of the Council. 
No such excuse shall operate retroactively. No resolution shall 
excuse an incumbent’s absence from more than five (5) consecutive 
regular meetings immediately following the date of adoption of such 
resolution although additional resolutions may be adopted excusing 
an incumbent’s absence from not more than five (5) additional regular 
meetings immediately following the date of each such resolution. For 
purposes of this subsection, regular meetings from which an 
incumbent has been absent shall not be deemed consecutive if 
separated by one or more regular meetings at which such incumbent 
has been present or his or her their absence from which has been 
excused by the Council. Also, for purposes of this subsection, “regular 
meetings” shall not be deemed to mean or include “regular adjourned 
meetings”, “special meetings”, or any committee meetings. 

 
 
Section 6.  That Section 411 of the City Charter be amended to read as follows: 
 

SECTION 411. The Council; Interference With Administrative Matters. 
 

Neither the Council nor any of its members nor the Mayor shall interfere with the 
execution by the City Manager of his or her their powers and duties, nor in any 
manner dictate the appointment or removal of any City officers or employees whom 
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the City Manager is empowered to appoint except as expressly provided in Section 
411.1. However, the Council may express its views and fully and freely discuss 
with the City Manager anything pertaining to the appointment and removal of such 
officers and employees. 
 
Except for the purpose of inquiries and investigations under Section 416, the 
Council, its members and the Mayor shall deal with City officers and employees who 
are subject to the direction and supervision of the City Manager, City Attorney, City 
Auditor, Independent Police Auditor or City Clerk, solely through the City Manager, 
City Attorney, City Auditor, Independent Police Auditor or City Clerk, respectively, 
and neither the Council nor its members nor the Mayor shall give orders to any 
subordinate officer or employee, either publicly or privately. 

 
 
Section 7.  That Section 502 of the City Charter be amended to read as follows: 

SECTION 502. The Mayor; Powers and Duties. 
 

The Mayor shall have the following powers and duties: 
 

(a) The Mayor shall have the power to make recommendations to the 
Council on matters of policy and program which require Council 
decision. 

 
(b) Not less than annually, the Mayor shall address the citizens of the City 

concerning the current status of City affairs and articulating the policy 
plans which the Mayor proposes for the City during the ensuing year. 

 
(c) In addition, the Mayor, at other times during the year, may inform the 

citizens concerning any matters of policy or program which the Mayor 
believes are for the welfare of the community. 

 
(d) If the Mayor recommends any increases in the City budget, the Mayor 

shall recommend the method of financing such expenditures. If the 
Mayor proposes the curtailment of any service, the Mayor shall 
provide specific recommendations and the reasons for the proposal. 

 
(e) The Mayor shall preside at meetings of the Council and shall have a 

vote as a member of the Council. The Mayor shall have no veto 
powers; 

 
(f) The Mayor shall have authority to preserve order at all Council 

meetings, to remove or cause the removal of any person from any 
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meeting of the Council for disorderly conduct, to enforce the rules of 
the Council and to determine the order of business under the rules of 
the Council; 

 
(g) The Mayor shall have the power to direct and supervise the Public 

Information Office of the City. 
 

(h) The Mayor shall exercise such other powers and perform such other 
duties as may be prescribed by the Council, provided the same are 
not inconsistent with this Charter. 

 
Nothing in this Section shall be construed in any way as an infringement or limitation 
on the powers and duties of the City Manager as Chief Administrative Officer and 
head of the administrative branch of the City government as prescribed in other 
sections of this Charter. Except as otherwise provided in this Charter, the Mayor 
shall possess only such authority over the City Manager and the administrative 
branch as he or she they possess as one member of the Council. 

 
 
Section 8.  That Section 503 of the City Charter be amended to read as follows: 

 
SECTION 503. Vice-Mayor. 

 
At the second meeting of the Council following the end of each even-numbered 
year within which a Regular Municipal Election is required to be held, the Council 
shall elect one of its members as Vice-Mayor who, until a person is appointed to 
succeed him or her them, or until their office otherwise becomes vacant, shall serve 
as Vice-Mayor during the temporary absence or inability of the Mayor to discharge 
the duties of his or her their office. 
 
In case of the temporary absence or disability of both the Mayor and Vice-
Mayor, the Council shall elect one of its members to act as Mayor Pro Tempore. 

 
 
Section 9.  That Section 608 of the City Charter be added to read as follows: 

 
SECTION 608. Racial and Social Equity. 

 
The Mayor and City Council shall adopt and maintain a statement of values, as 
permitted by law, promoting racial and social equity, inclusion, and racial and social 
justice which shall provide guidance to City officers and employees in their conduct 
while discharging their public responsibilities, including development and 



NVF:MJV:JMD  RES. NO. 80573 
6/15/2022 
 
 

 
NOTE:  Additions to the text are underlined and deletions are shown in strikethrough. 
 
 A-8 
T-43073/1924970_2 
Council Agenda: 06-14-2022 
Item No.: 3.7(c) 

implementation of decisions, policies, budgets, programs, and practices of the City 
of San José.  

 
 
Section 10.  That Section 701 of the City Charter be amended to read as follows: 
 

SECTION 701. City Manager; Powers and Duties. 
 

The City Manager shall be the chief administrative officer of the City.  He or she 
They shall be responsible to the Council for the administration of City affairs placed 
in his or her their charge by or under this Charter. Without limiting the foregoing 
general grant of powers, responsibilities and duties, the City Manager shall have 
the following powers and duties: 

 
(a) Subject to the Civil Service provisions of this Charter and of any Civil 

Service Rules adopted pursuant thereto, and except as otherwise 
provided elsewhere in this Charter, the City Manager shall appoint all 
officers and employees of the City; and, when he or she they deems it 
necessary for the good of the service, the City Manager may, subject 
to the above-mentioned limitations, suspend without pay, demote, 
discharge, remove or discipline any City officer or employee who 
under this Charter is appointed by the City Manager; 
 

(b) Except as otherwise provided elsewhere by this Charter, the City 
Manager shall direct and supervise the administration of all 
departments, offices and agencies of the City; 
 

(c) The City Manager shall have the right to attend all meetings of the 
Council, other than closed executive sessions where the City 
Manager or another Council appointee is the subject of discussion, 
and to take part in its discussions, but not to vote. The City Manager 
shall attend all regular and special meetings of the Council unless 
prevented by illness or physical incapacity or unless his or her their 
absence has been authorized by the Council; 
 

(d) The City Manager shall be responsible for the faithful execution of all 
laws, provisions of this Charter, and acts of the Council which are 
subject to enforcement by the City Manager or by officers who are 
under the City Manager’s direction and supervision; 
 

(e) The City Manager shall prepare and submit the annual budget to the 
Council in accordance with the provisions of Section 1204. 
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(f) The City Manager shall submit a complete report on the finances and 
administrative activities of the City as of the end of the preceding 
fiscal year to the Council at a public meeting to be held within three 
(3) calendar months following the close of each preceding fiscal year. 
The annual report, which shall be personally certified by the City 
Manager to be accurate and complete shall contain a statement 
indicating: 

(1) Whether the revenues budgeted for the preceding fiscal year 
were actually received, and an explanation concerning any 
material differences between the total revenues budgeted and 
the revenues actually received; 
 

(2) The extent to which expenditures budgeted were actually 
incurred, and an explanation for any material variance between 
budgeted expenditures and actual expenditures; 
 

(3) The amount of the financial reserves of the city; 
 

(4) All other information which, in the opinion of the City Manager, 
is necessary to provide an accurate and complete picture of 
the fiscal status and condition of the city. 

 
The report shall be in a form which is susceptible to confirmation by 
audit. It shall be made available to the public in the Office of the City 
Clerk. 

 
(g) The City Manager shall make such other reports as the Council from 

time to time may request concerning the operations of City 
departments, offices and agencies subject to his or her their direction 
and supervision; shall keep the Council fully advised as to the 
financial condition and future needs of the City; and make such 
recommendations to the Council concerning the affairs of the City as 
he or she they deems desirable or as requested by Council. 
 

(h) The City Manager shall exercise such other powers, and shall 
perform such other duties, as are specified in this Charter or may be 
authorized or required by the Council. 
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Section 11.  That Section 704 of the City Charter be amended to read as follows: 
 

SECTION 704. Acting City Manager. 
 

The City Manager may appoint, subject to approval of the Council, or if he or she 
they fails to do so the Council may appoint, an officer of the City as Acting City 
Manager to exercise and perform the powers and duties of the City Manager during 
the temporary absence or disability of the City Manager. 

Section 12.  That Section 803 of the City Charter be amended to read as follows: 
 

SECTION 803. Office of City Attorney. 
 

The office of City Attorney is hereby established. The City Attorney shall be an 
attorney at law, and shall be licensed to practice law in the State of California. In 
addition, he or she they shall have had at least five (5) years of experience in the 
practice of law prior to his or her their appointment. Except as otherwise provided 
in this Charter, the City Attorney shall have the following powers and duties: 

 
(a) Represent and appear for the City, its Council, boards and 

commissions, in any or all legal actions or proceedings in which they 
or any of them are concerned or are a part; 

(b) Upon request of an officer or employee or former officer or employee 
of the City, defend such officer or employee or former officer or 
employee in any action or proceeding brought against h i m  o r  h e r  
them, in h i s  o r  h e r  their official or individual capacity or both, on 
account of an act or omission in the scope of his or her their 
employment as an officer or employee of the City, whenever the City 
is required by the general laws of the State of California to provide 
such defense or whenever the Council elects to provide such defense 
even though not required to so do; provided and excepting, however, 
that the City Attorney may refuse to provide such defense whenever, 
in his or her their opinion, his or her their providing such defense 
would conflict with his or her their other duties or responsibilities, in 
which event the City, if required by the general laws of the State to 
provide such defense or if it elects to provide such defense though not 
required by the general laws to do so, shall provide other legal 
counsel for such purpose; 

 
(c) Advise the Council and all City boards, commissions and officers 

in all matters of law pertaining to their offices or their powers and 
duties; 



NVF:MJV:JMD  RES. NO. 80573 
6/15/2022 
 
 

 
NOTE:  Additions to the text are underlined and deletions are shown in strikethrough. 
 
 A-11 
T-43073/1924970_2 
Council Agenda: 06-14-2022 
Item No.: 3.7(c) 

 
(d) Perform other legal services required by the Council. 

 
The Council may retain or employ, by contract or otherwise, other attorneys to take 
charge of any litigation or legal matter or to assist the City Attorney therein, or may 
purchase insurance which requires the insurer to provide for the defense of the City 
and/or of its officers and employees in connection with any matter covered by such 
insurance. 
 
Except as may be otherwise provided by the Council, the City Attorney shall be 
under the direction and supervision of the Council. 

 
 
Section 13.  That Section 803.1 of the City Charter be amended to read as follows: 
 

SECTION 803.1. City Attorney; Power of Appointment. 
 

Subject to the Civil Service provisions of this Charter and of any Civil Service Rules 
adopted pursuant thereto, the City Attorney shall appoint all officers and 
employees, exclusive of clerical, employed in the Office of the City Attorney, and 
when he or she they deems it necessary for the good of the service, he or she they 
may, subject to the above-mentioned limitations, suspend without pay, demote, 
discharge, remove or discipline any such officer or employee whom he or she is 
they are empowered to appoint. Neither the Council nor any of its members nor the 
Mayor shall in any manner dictate the appointment or removal of any such officer or 
employee whom the City Attorney is empowered to appoint, but the Council may 
express its views and fully and freely discuss with the City Attorney anything 
pertaining to the appointment and removal of such officers and employees. 

 
 
Section 14.  That Section 804 of the City Charter be amended to read as follows: 

 
SECTION 804. Office of City Clerk. 

 
The office of City Clerk is hereby established. The City Clerk shall have the 
following powers and duties: 

(a) Attend all regular and special meetings of the Council, unless 
prevented by illness or physical incapacity or unless his or her their 
absence has been authorized by the Council; and keep an accurate 
record of the proceedings of the Council; 
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(b) Keep a record of all ordinances of the City, and of all written 
resolutions adopted by the Council, in such manner that the 
information contained therein will be readily accessible to the public. 
To each ordinance contained in such record he or she they shall 
annex or attach his or her their certificate stating (1) that it is the 
original copy of such ordinance or, if the ordinance contained in his or 
her their record is not the original copy, that it is a true and correct 
copy of the ordinance, and (2) if the ordinance was one required by 
law to be published, that it has been published pursuant to law; 

 
(c) Keep all other records of Council proceedings and of his or her their 

office in such manner that the information contained therein will be 
readily accessible to the public until such time as any of them are 
destroyed in accordance with State law; 

 
(d) Be custodian of the seal of the City; 

 
(e) Administer oaths or affirmations and take affidavits and depositions in 

connection with or pertaining to City affairs or business; and certify 
copies of official records of his or her their office; 

 
(f) Have charge of all City elections; 

 
(g) Be responsible for the publication of all official advertising of the City; 

and 
 

(h) Perform such other duties consistent with this Charter as may be 
required of him or her the City Clerk by the Council. 

 
Except as may be otherwise provided by the Council, the City Clerk shall be under 
the direction and supervision of the Council. 

 
 
Section 15.  That Section 805 of the City Charter be amended to read as follows: 

 
SECTION 805. Office of the City Auditor. 

 
The office of City Auditor is hereby established. The City Auditor shall be appointed 
by the Council. Each such appointment shall be made as soon as such can 
reasonably be done after the expiration of the latest incumbent’s term of office. 
Each such appointment shall be for a term ending four (4) years from and after the 
date of expiration of the immediately preceding term; provided, that if a vacancy 
should occur in such office before the expiration of the former incumbent’s terms, 
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the Council shall appoint a successor to serve only for the remainder of said former 
incumbent’s term. 

The office of City Auditor shall become vacant upon the happening before the 
expiration of his term of any of the events set forth in subsections (a), (b), (c), (d), 
(e), (h), (i), (j), (k) and (l) of Section 409 of this Charter. The Council, by 
resolution adopted by not less than ten of its members may remove an incumbent 
from the office of City Auditor, before the expiration of his or her their term, for 
misconduct, inefficiency, incompetence, inability or failure to perform the duties of 
such office or negligence in the performance of such duties, provided it first states 
in writing the reasons for such removal and gives the incumbent an opportunity to 
be heard before the Council in his or her their own defense; otherwise, the Council 
may not remove an incumbent from such office before the expiration of his or her 
their term. 

 
The City Auditor shall have the following powers and duties: 

 
(a) Conduct or cause to be conducted annual post audits of all the fiscal 

transactions and accounts kept by or for the City. Such audits shall 
include but not be limited to the examination and analysis of fiscal 
procedures and the examination, checking and verification of accounts 
and expenditures. The audits shall be conducted in accordance with 
generally accepted auditing standards and accordingly shall include 
tests of the accounting records and other auditing procedures as may 
be considered necessary under the circumstances. The audits shall 
include the issuance of suitable reports of examination so the Council 
and the public will be informed as to the adequacy of the financial 
statements of the City. 

 
(b) Conduct performance audits, as assigned by Council. A “performance 

audit” means a post audit which determines with regard to the 
purpose, functions and duties of the audited agency all of the 
following: 

 
(1) Whether the audited department, office or agency, is managing 

or utilizing its resources, including public funds, personnel, 
property, equipment and space in an economical and efficient 
manner. 

 
(2) Causes of inefficiencies or uneconomical practices, including 

inadequacies in management information systems, internal and 
administrative procedures, organizational structure, use of 
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resources, allocation of personnel, purchasing policies and 
equipment. 

 
(3) Whether the desired results are being achieved. 

 
(4) Whether objectives established by the Council or other 

authorizing body are being met. 
 

(c) Conduct special audits and investigations, as assigned by Council. 
“Special audits” and “investigations” mean assignments of limited 
scope, intended to determine: 

 
(1) The accuracy of information provided to the Council. 

 
(2) The costs and consequences of recommendations made to the 

Council. 
 

(3) Other information concerning the performance of City 
Departments, Offices or Agencies as requested by the Council. 

 
(d) The City Auditor shall have access to, and authority to examine any 

and all documents including but not limited to books, accounts, 
internal memoranda, writings and tapes, reports, vouchers, 
correspondence files and other records, bank accounts, money and 
other property of any City department, office or agency, whether 
created by the Charter or otherwise, with the exception of the office of 
any elected official. 

 
It is the duty of any officer, employee or agent of the City having 
control of such records to permit access to, and examination thereof, 
upon the request of the City Auditor or his or her their authorized 
representative. It is also the duty of any such officer, employee or 
agent to fully cooperate with, and to make full disclosure of all 
pertinent information. 

 
(e) Prepare and submit to the Council, in each calendar month, a written 

report of the City Auditor’s activities and findings in the immediately 
preceding calendar month, together with any recommendations to 
improve the administration of the City; 

(f) Perform other auditing functions, consistent with other provisions of 
this Charter, and prepare and submit such other reports, as may be 
assigned by the Council. 
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Section 16.  That Section 805.1 of the City Charter be amended to read as follows: 
 

SECTION 805.1. City Auditor; Power of Appointment. 
 

(a) The City Auditor may appoint and prescribe the duties of the 
professional and technical employees employed in the Office of the 
City Auditor. Such appointed professional and technical employees 
shall serve in unclassified positions at the pleasure of the City Auditor. 
The Council shall determine whether a particular employee is a 
“professional” or “technical” employee who may be appointed by the 
City Auditor pursuant to these Subsections. 

 
(b) In addition, subject to the Civil Service provisions of this Charter and 

of any Civil Service Rules adopted pursuant thereto, the City Auditor 
shall appoint all clerical employees employed in the Office of the City 
Auditor, and when the City Auditor deems it necessary for the good of 
the service he or she they may, subject to the above-mentioned 
limitations, suspend without pay, demote, discharge, remove or 
discipline any such employee whom he or she is they are empowered 
to appoint. 

 
(c) Neither the Council nor any of its members nor the Mayor shall in any 

manner dictate the appointment or removal of any such officer or 
employee whom the City Auditor is empowered to appoint, but the 
Council may express its views and fully and freely discuss with the 
City Auditor anything pertaining to the appointment and removal of 
such officers and employees. 

 
 
Section 17.  That Section 809 of the City Charter be amended to read as follows: 

 
SECTION 809. Office of the Independent Police Auditor 

 
The Office of the Independent Police Auditor is hereby established. The 
Independent Police Auditor shall be appointed by the Council. Each such 
appointment shall be made as soon as such can reasonably be done after the 
expiration of the latest incumbent’s term of office. Each such appointment shall be 
for a term ending four (4) years from and after the date of expiration of the 
immediately preceding term; provided, that if a vacancy should occur in such office 
before the expiration of the former incumbent’s terms, the Council shall appoint a 
successor to serve only for the remainder of said former incumbent’s term. 
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The office of Independent Police Auditor shall become vacant upon the happening 
before the expiration of his or her their term of any of the events set forth in 
subsections (a), (b), (c), (d), (e), (h), (i), (j), (k) and (l) of Section 409 of this Charter. 
The Council, by resolution adopted by not less than ten (10) of its members may 
remove an incumbent from the office of the Independent Police Auditor, before the 
expiration of his or her their term, for misconduct, inefficiency, incompetence, 
inability or failure to perform the duties of such office or negligence in the 
performance of such duties, provided it first states in writing the reasons for such 
removal and gives the incumbent an opportunity to be heard before the Council in 
his or her their own defense; otherwise, the Council may not remove an incumbent 
from such office before the expiration of his or her their term. 

 
The Independent Police Auditor shall have the following powers and duties: 

 
(a) Review Police Department investigations of complaints initiated by 

members of the public and administrative investigations initiated bv 
the Police Department against police officers to determine if the 
investigation was complete, thorough, objective and fair. 

 
(b) Make recommendations with regard to Police Department policies and 

procedures based on the Independent Police Auditor’s review of 
investigations of complaints against police officers. 

 
(c) Make recommendations with regard to Police Department policies and 

procedures. 
 

(1) For the purposes of making recommendations in accordance 
with this subsection (c), the Independent Police Auditor shall 
have access to and authority to examine reports and records 
that are not exempt from disclosure and available for public 
inspection under the law for officer involved shootings and uses 
offeree resulting in death or great bodily injury, regardless of 
whether a complaint has been made. The Police Department 
shall make these reports and records available to the 
Independent Police Auditor without redaction, but the Police 
Department may withhold such reports and records from the 
Independent Police Auditor until any criminal or administrative 
investigation involving the police officer or police officers 
specifically involved in the incident is complete. For the purpose 
of this subsection (c)(1), “great bodily injury” means a serious 
impairment of physical condition, including, but not limited to. 
the following: loss of consciousness, concussion, bone fracture. 
protracted loss or impairment of function of any bodily member 
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or organ, a wound requiring extensive suturing, and serious 
disfigurement. 

 
(2) In addition to the records and reports described in subsection 

(c)(1), the Independent Police Auditor shall have access to and 
authority to examine redacted records and reports of the Police 
Department, including, but not limited to, use of force statistics, 
police reports, and body worn camera footage, for the purposes 
of making recommendations in accordance with this subsection 
(c), subject to the following limitations: 

 
i. Records and reports sought by the Independent Police 

Auditor must be directly related to a topic that is the 
subject of a complaint or administrative investigation; 
and 

 
ii. Records and reports sought by the Independent Police 

Auditor must be directly related to a topic that is part of a 
work plan submitted to the Council bv the Independent 
Police Auditor and approved by the Council; and 

 
 

iii. In addition to any other redactions authorized under 
State law, the Police Department shall redact police 
officer names and personally identifiable information of 
police officers in any record and report provided to the 
Independent Police Auditor under this subsection (c)(2); 
and 

 
iv. Any recommendation from the Independent Police 

Auditor that is based on the records and reports that 
were examined bv the Independent Police Auditor under 
this subsection (c)(2) shall be reviewed bv the City 
Manager, Chief of Police, City Attorney, and the Council, 
if appropriate, in accordance with the closed session 
provisions of California Government Code section 54950 
et seg., before disclosure. 

(d) Conduct public outreach to educate the community on the role of the 
Independent Police Auditor and to assist the community with the 
process and procedures for investigation of complaints against police 
officers. 
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(e) Contract with any entity consistent with the powers and duties under 
this Charter and subject to any limitation imposed by Council. 

 
(f) Perform such other duties consistent with this Charter as may be 

required of him or her the Independent Police Auditor by the Council 
subject to any requirement to meet and confer with the recognized 
employee organization for police officers, including the exhaustion of 
applicable impasse resolution procedures. 

 
 
Section 18.  That Section 809.1 of the City Charter be amended to read as follows: 
 

SECTION 809.1. Independent Police Auditor; Power of Appointment. 
 

(a) The Independent Police Auditor may appoint and prescribe the duties 
of the professional and technical employees employed in the Office of 
the Independent Police Auditor. Such appointed professional and 
technical employees shall serve in unclassified positions at the 
pleasure of the Independent Police Auditor. The Council shall 
determine whether a particular employee is a “professional” or 
“technical” employee who may be appointed by the Independent 
Police Auditor pursuant to these Subsections. 

 
(b) In addition, subject to the Civil Service provisions of this Charter and 

of any Civil Service Rules adopted pursuant thereto, the Independent 
Police Auditor shall appoint all clerical employees employed in the 
Office of the Independent Police Auditor, and when the Independent 
Police Auditor deems it necessary for the good of the service he or 
she they may, subject to the above-mentioned limitations, suspend 
without pay, demote, discharge, remove or discipline any such 
employee whom he or she is they are empowered to appoint. 

 
(c) Neither the Council nor any of its members nor the Mayor shall in any 

manner dictate the appointment or removal of any such officer or 
employee whom the Independent Police Auditor is empowered to 
appoint, but the Council may express its views and fully and freely 
discuss with the Independent Police Auditor anything pertaining to the 
appointment and removal of such officers and employees. 
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Section 19.  That Section 810.1 of the City Charter be amended to read as follows: 
 

SECTION 810.1. Retirement Board; Power of Appointment. 
 

(a) The retirement board or boards may appoint and prescribe the duties 
of the chief executive officer and the chief investment officer or such 
equivalent positions of the Office of Retirement Services to assist in 
the administration of the plan or plans. Such appointed officers shall 
serve in unclassified positions at the pleasure of the appointing 
retirement board; if more than one board then the boards shall jointly 
appoint the chief executive officer and the chief investment officer. 

(b) The chief executive officer or the officer holding an equivalent position 
of the Office of Retirement Services may appoint and prescribe the 
duties of the professional and technical employees and clerical 
employees employed in the Office of Retirement Services. 

 
(c) In addition, when the chief executive officer or the officer holding an 

equivalent position deems it necessary for the good of the service he 
or she they may suspend without pay, demote, discharge, remove or 
discipline any such employee in the Office of Retirement Services 
subject to any applicable Civil Service provisions of the Charter and 
any Civil Service Rules adopted thereto. 

 
(d) Neither the Council nor any of its members nor the Mayor shall in any 

manner dictate the appointment or removal of any such officer or 
employee whom the retirement board or boards is empowered to 
appoint or the chief executive officer is empowered to appoint, but the 
Council may express its views and fully and freely discuss with the 
retirement board or boards anything pertaining to the appointment and 
removal of such officers and employees. 

 
(e) Compensation set for chief executive officer, chief investment officer, 

or their equivalent and the investment professional staff shall be set in 
accordance with Charter Section 902 and the board or boards shall 
consider compensation of equivalent positions in comparable United 
States Public Pension Plans in recommending the total compensation 
for the positions of chief executive officer, chief investment officer or 
their equivalent and the investment professional staff. 
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Section 20.  That Section 901 of the City Charter be amended to read as follows: 
 

SECTION 901. Officers and Employees; Appointment and Removal. 
 

The City Manager, the City Attorney, and the City Clerk shall be appointed and may 
at any time be removed by the Council.  Except as otherwise provided by this 
Charter, all other officers, department heads and employees of the City, except 
members of boards and commissions, shall be appointed by the City Manager and, 
except as otherwise provided elsewhere in this Charter, shall serve at his or her 
their pleasure. 
 
The Council shall appoint, and may at any time remove, an Acting City Manager, an 
Acting City Attorney, Acting City Clerk, Acting City Auditor and Acting Independent 
Police Auditor to perform the functions and duties of the respective offices in the 
case of absence or disability. 
 
The Mayor and each member of the Council shall appoint any assistants to serve in 
his or her their office. 
 
The City Manager shall, subject to the provisions of Section 411.1, appoint a 
person to act as the head of a department or office, other than the office of City 
Clerk, City Attorney, City Auditor, Independent Police Auditor and Public 
Information Officer in the case of absence or disability of the head of such 
department or office. 

 
 
Section 21.  That Section 904 of the City Charter be amended to read as follows: 

 
SECTION 904. Administering Oaths. 

 
Each department head and his or her their deputies shall have the power to 
administer oaths and affirmations in connection with any official business pertaining 
to his or her their department. 

 
 

Section 22.  That Section 1000 of the City Charter be amended to read as follows: 
 

SECTION 1000. Planning Commission. 
 

There shall be, and there is hereby established, a Planning Commission to consist 
of eleven members appointed by the Council with one member appointed from each 
Council District and one member appointed as an “at-large” member. It shall be 
deemed to be a continuation of the Planning Commission established by and 
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pursuant to this Section as it read immediately prior to the effective date of this 
Section as it now reads. 
 
A person shall not be eligible to take or hold office as a member of the Planning 
Commission unless he or she satisfies they satisfy all of the following conditions: 
 

(a) He or she must have been a citizen of the United States for at least 
one year immediately preceding the commencement of the four-year 
term or lesser period of time for which he or she is appointed, and he 
or she must be a citizen of the United States during his or her 
incumbency; 

 
(b)(a) He or she They must have been a resident of the City of San José for 

at least one year immediately preceding the commencement of the 
four-year term or lesser period of time for which he or she is they are 
appointed, and he or she they must be a resident of the City of San 
José during his or her their incumbency;. 

 
(c) He or she must have been a registered elector of the City of San José 

at the time of his or her appointment and thereafter to and including the 
date of commencement of the four-year term or lesser period of time 
for which he or she is appointed. 

 
The City Manager, the City Attorney and such other officers as the Council may 
designate, or their representatives, may meet with the Planning Commission and 
may participate in its discussions but shall not have a vote. 
 
Those persons who immediately prior to the effective date of this Section (as it now 
reads) were members of the Planning Commission established by and pursuant to 
this Section as it read immediately prior to the effective date of this Section (as it 
now reads) shall continue to be members of this Planning Commission and, subject 
to other provisions of this Charter, shall hold such offices until the expiration of the 
terms for which they were appointed, to wit: the three members appointed for terms 
expiring on June 30, 2022, shall continue in office until the end of June 30, 2022, 
and the four members appointed for terms expiring on June 30, 2024, shall 
continue in office until the end of June 30, 2024. The Council shall appoint an 
eighth and ninth member for a term expiring on June 30, 2022, and a tenth and 
eleventh member shall be appointed fora term expiring on June 30, 2024. 
Thereafter, the Council shall appoint commissioners for four-year terms 
commencing on the first day of July of each even- numbered year to fill the offices 
of those members whose terms expire as of the end of the 30th day of June of such 
year. 
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The office of a member shall become vacant if during his or her their term of office 
he or she they ceases to be a resident of the City of San José or ceases to be a 
citizen of the United States. Also, the office of a member shall become vacant upon 
the happening before the expiration of his or her their term of any of the events set 
forth in subsections (a), (b), (c), (e), (g), (h), (i), (j), (k), and (l) of Section 409 of this 
Charter, or upon such member’s absence from five (5) consecutive regular 
meetings other than adjourned regular meetings, of the Commission, unless 
excused by resolution of Council. Also, the Council may remove a member from 
office at any time for misconduct, inefficiency or willful neglect in the performance of 
the duties of his or her their office providing it first states in writing the reasons for 
such removal and gives such member an opportunity to be heard before the 
Council in his or her their own defense. If a vacancy occurs before the expiration of 
a member’s term, appointed to represent a specific Council District, the Council 
shall appoint a qualified person from the same Council District to fill such vacancy 
for the remainder of the unexpired term of such member. 

 
The Planning Commission shall have the following powers and duties: 

 
(a) Make recommendations to the Council respecting the adoption, 

amendment, or repeal of master, general, comprehensive, precise or 
specific plans for future physical development of the City or any part 
thereof, and periodically review the same; 

 
(b) Make recommendations to the Council respecting the adoption, 

amendment or repeal of land use and development regulations, 
including but not limited to zoning and subdivision regulations; 

 
(c) Make recommendations to the Council respecting the adoption, 

amendment or repeal of plans or programs for the redevelopment, 
rehabilitation or renewal of any areas of the City; 

 
(d) Make recommendations to the Council respecting capital 

improvement programs; and 
 

(e) Exercise such other powers and perform such other functions and 
duties as may be expressly given to it by other provisions of this 
Charter, or exercise such other powers or perform such other 
functions as may be prescribed by the Council not inconsistent with 
the provisions of this Charter. 
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Section 23.  That Section 1001 of the City Charter be amended to read as follows: 
 

SECTION 1001. Civil Service Commission. 
 

There shall be, and there is hereby established, a Civil Service Commission. The 
following provisions shall be applicable thereto: 

 
(a) MEMBERSHIP. The Civil Service Commission shall consist of five (5) 

members appointed by the Council for terms of four (4) years. 
Members must be qualified electors residents of the City at all times 
during their terms of office; not more than four (4) shall be of the same 
sex; and one (1) shall be an attorney- at-law, licensed to practice law 
in the State of California, who shall have practiced law in said State 
for at least five (5) years. 

 
(b) TERMS OF OFFICE. The term of office for persons appointed after 

November 1, 1998 shall be four (4) years. 
 

The person who is appointed to fill the one (1) office of the member 
whose term expires on December 1, 2001, and each person who is 
thereafter appointed to fill such one (1) office whenever it becomes 
vacant, regardless of whether it becomes vacant during or at the end 
of an incumbent’s term of office, shall be appointed by the Council 
from a list of three (3) persons to be nominated in each case by all full-
time officers and employees in the Civil Service of the City (other than 
members of the Council and members of boards and commissions) at 
elections to be held for such purpose. Only full- time officers and 
employees shall be eligible to vote at such elections, and no officer or 
employee shall be permitted to vote for more than one person at any 
one election. The names of three (3) persons receiving the highest 
number of votes at any such election shall be referred to the Council, 
and the Council, without consideration of the number of votes 
received by each, shall appoint to such office the one of the three 
whom it believes is best qualified for such office. Said nomination 
elections shall be conducted by the City Clerk in accordance with an 
election procedure prepared by the City Clerk and approved by the 
Council. 

 
(c) VACANCIES. The City Council shall adopt an ordinance setting forth 

rules relating to vacancies before expiration of a term of office and 
removal of a member from office. 
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(d) OATH AND DECLARATION. The members of the Civil Service 
Commission, in addition to the oath of office required by law, shall 
make under oath and file in the office of the City Clerk the following 
declaration: “I am opposed to appointment to public service as a 
reward for political activity and will execute and perform the powers 
and duties of the office of Civil Service Commissioner in the spirit of 
this declaration.” 

 
(e) SECRETARY. The Council shall provide the Commission with a 

secretary satisfactory to the Commission; provided, however, that the 
head of any personnel department of the City shall not hold any 
secretarial, executive or administrative position under the direct 
jurisdiction of the Civil Service Commission. 

 
(f) POWERS AND DUTIES. The Civil Service Commission shall have 

the following powers and duties: 
 

(1) To recommend to the Council the adoption, amendment or 
repeal of Civil Service Rules relating to the matters specified in 
Section 1102 of Article XI of this Charter; 

 
(2) To make any investigation which it may consider desirable 

concerning the administration of personnel in the Classified 
Service; 

 
(3) To make recommendations to the Council, the City Manager or 

to any other appointive power on matters relating to the 
administration of personnel in the Classified Service; 

(4) To exercise and perform such other powers and duties as are 
expressly given to it by other provisions of this Charter; and to 
exercise such other powers and perform such other functions 
and duties as may be prescribed by the Council not 
inconsistent with the provisions of this Charter. 

 
 

Section 24.  That Section 1001.1 of the City Charter be amended to read as follows: 
 

SECTION 1001.1. Salary Setting Commission. 
 

There shall be, and there is hereby established, a Salary Setting Commission. The 
following provisions shall be applicable thereto: 
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(a) MEMBERSHIP. The Salary Setting Commission shall consist of five 
(5) members appointed by the Civil Service Commission. Members 
must be qualified electors residents of the City at all times during their 
term of office. 

 
(b) TERMS OF OFFICE. Except as provided herein below, the regular 

term of office of each member of the Salary Setting Commission shall 
be four (4) years. The initial members of the Salary Setting 
Commission shall be appointed by the Civil Service Commission 
during the month of January, 1981. Two (2) of the members so 
appointed shall be appointed for a term expiring on December 31, 
1982; and three (3) of the members so appointed shall be appointed 
for a term expiring on December 31, 1984. Commencing in 
December of 1982, the Civil Service Commission shall, during the 
month of December of each even-numbered year, make 
appointments to fill the offices of the members whose terms are 
expiring at the end of such even- numbered year. Such appointments 
shall be for regular terms of four (4) years commencing on the first day 
of January of the following odd-numbered year and expiring on the 
31st day of December of the second even-numbered year thereafter. 

 
(c) VACANCIES. The office of a member shall become vacant upon the 

happening before the expiration of his or her their term of any of the 
events set forth in subsections (a), (b), (c), (d), (e), (h), (i), (j), (k), and 
(l) of Section 409 of this Charter. Also, the Civil Service Commission 
may remove a member from office at any time for misconduct, 
inefficiency or willful neglect in the performance of the duties of his or 
her their office providing it first states in writing the reasons for such 
removal and gives such member an opportunity to be heard before the 
Civil Service Commission in his or her their own defense. If a vacancy 
occurs before the expiration of a member’s term, the Civil Service 
Commission shall appoint a qualified person to fill such vacancy for 
the remainder of the unexpired term of such member. 
 

(d) POWERS AND DUTIES. 
The Salary Setting Commission shall perform the following duties: 

 
(1) Commencing in 2019, and every five (5) years thereafter, the 

Salary Setting Commission shall set the base salaries for 
members of the Council, including the Mayor, as provided in 
Section 407 of this Charter. 
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(2) The Salary Setting Commission shall biennially make 
recommendations regarding the monthly stipend for any non-
City employee member of the retirement board or boards which 
administer the retirement plan or plans established pursuant to 
Article XV of this Charter and designated by the Council to 
receive a stipend. The stipend set by the Council will be in 
accordance with the process established through ordinance. 

 
 
Section 25.  That Section 1001.2 of the City Charter be added to read as follows: 

 
SECTION 1001.2 Board of Fair Campaign and Political Practices. 

 
There shall be, and there is hereby established, a Board of Fair Campaign and 
Political Practices. The following provisions shall be applicable thereto: 

 
(a) MEMBERSHIP. The Board of Fair Campaign and Political Practices 

shall consist of five (5) members appointed by the Council. Members 
must be residents of the City at all times during their terms of office. 
Council may also adopt an ordinance establishing additional criteria for 
eligibility to serve in office. 

(b) TERMS OF OFFICE. The regular term of office of each member of the 
Board of Fair Campaign and Political Practices shall be four (4) years. 
Terms of members will expire in years in which there are no regular 
municipal elections. Those persons who immediately prior to the 
effective date of this Section were members of the Board of Fair 
Campaign and Political Practices shall continue to be members of the 
Board of Fair Campaign and Political Practices and, subject to other 
provisions of this Charter, shall hold such offices until the expiration of 
the terms for which they were appointed. 

(c) VACANCIES. The City Council shall adopt an ordinance setting forth 
rules relating to vacancies before expiration of a term of office and 
removal of a member from office. 

(d) POWERS AND DUTIES. The Board of Fair Campaign and Political 
Practices shall have the following powers and duties: 

 
(1) Monitor compliance with campaign and ethics ordinances as 

may be authorized by the Council.  
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(2) As authorized by ordinance or resolution of Council, review and 
investigate allegations of violations of campaign and ethics 
ordinances and take enforcement action where appropriate.  

(3) Make recommendations to the Council with regard to campaign 
and ethics regulations and policies. 

(4) Exercise and perform such other powers and duties as are 
expressly given to it by other provisions of this Charter; and 
exercise such other powers and perform such other functions 
and duties not inconsistent with the provisions of this Charter, 
as may be prescribed by the Council. 

 
 
Section 26.  That Section 1101 of the City Charter be amended to read as follows: 

 
SECTION 1101. Civil Service System; Classified and Unclassified Service. 

 
The Civil Service of the City shall be divided into the Classified Service and the 
Unclassified Service, as follows: 

 
(a) The Unclassified Service shall comprise and include all of the 

following officers and employees: 
 

(1) The Mayor and the members of the Council and their assistants; 
 

(2) All members of boards and commissions, and if so desired by 
the Civil Service Commission, the Secretary of the Civil Service 
Commission; 

 
(3) The City Manager and all his or her their assistants, deputies, 

and secretaries, the head of each department, assistant 
directors of departments, deputy directors of departments, 
(excluding the police department) and the City Clerk and one 
assistant. 

 
(4) Temporary Employment 

 
a. Persons temporarily employed to make or conduct a 

special inquiry, investigation, examination or installation, 
or to render professional, scientific or technical services 
of an occasional or exceptional character; provided that 
no person employed in the Unclassified Service 
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pursuant to this subsection for any purpose shall 
continue in such employment pursuant to this subsection 
for a period in excess of six (6) months for each special 
inquiry, investigation, examination, installation or 
particular service unless an extension is approved by the 
Civil Service Commission; 

 
b. Persons temporarily employed to fill positions for a 

period of time not to exceed two (2) years, where there 
exists a need to perform duties of a temporary nature or 
where duties may be required on an intermittent basis. 

(5) Persons employed in the event of an emergency to perform 
services required because of and during such emergency for a 
period of time not to exceed six (6) months unless an extension 
is approved by the Civil Service Commission; 

 
(6) Persons employed to temporarily fill positions in the classified 

service when no eligible lists of applicants for such positions 
exist, until such time as eligible lists are created and persons 
can be hired there from to fill such positions; 

 
(7) Volunteer members of the police, fire or civil defense 

departments or of any police, fire or civil defense force or 
organization. 

 
(8) The Public Information Officer, and all persons employed in the 

Public Information Office, exclusive of clerical employees. 
 

(9) The City Auditor and the professional and technical employees 
in the Office of the City Auditor. 

 
(10) The City Attorney and all attorneys and supervisors in the 

Office of the City Attorney; 
 

(11) The Independent Police Auditor and the professional and 
technical employees in the Office of the Independent Police 
Auditor. 

 
(12) The chief executive officer, chief investment officer, or their 

equivalent and the investment professional staff, as set forth by 
ordinance, in the Office of Retirement Services and who shall 
not be member of the City’s defined benefit pension or retiree 
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healthcare retirement plans. This section shall not apply to any 
incumbent filling those positions on the date that the conversion 
was approved by election. 

 
(b) The Classified Service shall consist of all persons employed in 

positions in the City Civil Service which are not in the Unclassified 
Service; 

 
(c) Nothing herein shall be construed as precluding the appointing 

authority from filling any position in the manner in which positions in 
the Classified Service are filled. 

 
(d) Whenever previously classified positions are placed in the unclassified 

service in this Charter, the unclassified status shall not apply to those 
incumbents filling those classified positions on the date that the 
conversion was approved by election. 

 
 
Section 27.  That Section 1105 of the City Charter be amended to read as follows: 

 
SECTION 1105. Appointments from Classified Service to Unclassified Service. 

 
In the event an officer or employee of the City who heretofore held or now holds a 
position in the Classified Service was thereafter or is hereafter appointed to a 
position in the Unclassified Service, and should subsequently be removed or resign 
from the Unclassified Service, he or she they shall have the right, if he or she has 
they have not been guilty of infamous, disgraceful or dishonest conduct, to be 
employed forthwith in a position consonant with his or her their former classification 
in the Classified Service without loss of any rights or privileges and upon the same 
terms and conditions as if he or she they had remained in said classification. 

 
 
Section 28.  That Section 1108 of the City Charter be amended to read as follows: 

 
SECTION 1108. Mandatory Separation from Service. 

 
Any member of the Police or Fire Department of the City who is also a member of 
any Police and Fire Department retirement plan or system of the City must be 
separated from any position in the Police or Fire Department of the City upon his or 
her their attaining the age of seventy (70) years, such separation to be effective no 
later than the last day of the calendar month within which he or she they attains 
such age. Subject to the provisions of other sections of this Charter, the Council 
may at any time provide for mandatory separation of officers or employees, other 
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than persons holding elective offices, from specified positions in the Civil Service at 
an earlier age if and when the Council deems such to be for the good of the Civil 
Service. 

 
 

Section 29.  That Section 1111 of the City Charter be amended to read as follows: 
 

SECTION 1111. Compulsory Arbitration for Fire and Police Department 
Employee Disputes. 

 
(a) It is hereby declared to be the policy of the City of San José that 

strikes by firefighting and peace officers are unlawful in the state of 
California and not in the public interest and should be prohibited, and 
that a method should be adopted for peacefully and equitably 
resolving disputes that might otherwise lead to such strikes. 

 
If any firefighter or peace officer employed by the City of San José 
willfully engages in a strike against the City, said employee shall be 
dismissed from his or her their employment and may not be reinstated 
or returned to City employment except as a new employee. No officer, 
board, council or commission shall have the power to grant amnesty 
to any employee charged with engaging in a strike against the City. 

 
(b) The City, through its duly authorized representatives, shall negotiate 

in good faith with the recognized fire and police department employee 
organizations on all matters relating to the wages, hours, and other 
terms and conditions of City employment, including the establishment 
of procedures for the resolution of grievances submitted by either 
employee organization over the interpretation or application of any 
negotiated agreement including a provision for binding arbitration of 
those grievances. Unless and until agreement is reached through 
negotiations between the City and the recognized employee 
organization for the fire or police department or a determination is 
made through the arbitration procedure hereinafter provided, no 
existing benefit or condition of employment for the members of the fire 
department or police department bargaining unit shall be eliminated or 
changed. 

 
(c) All disputes or controversies pertaining to wages, hours, or terms and 

conditions of employment which remain unresolved after good faith 
negotiations between the City and either the fire or police department 
employee organization shall be submitted to a three-member Board of 
Arbitrators upon the declaration of an impasse by the City or by the 
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recognized employee organization involved in the dispute. All issues 
concerning the scope of the arbitration Board’s authority, jurisdiction 
or powers shall, upon the request of either party, be resolved by 
petition to the Superior Court. 

 
(d) Representatives designated by the City and representatives of the 

recognized employee organization involved in the dispute, controversy 
or grievance shall each select one arbitrator to the Board of Arbitrators 
within three (3) days after either party has notified the other, in writing, 
that it desires to proceed to arbitration. The third member of the 
Arbitration Board shall be selected by agreement between the two 
arbitrators selected by the City and the employee organization, and 
shall serve as the neutral arbitrator and Chairpersonman of the Board. 
In the event that the arbitrators selected by the City and the employee 
organization cannot agree upon the selection of the third arbitrator 
within ten (10) days from the date that either party has notified the 
other that it has declared an impasse, then either party may request 
the Superior Court of the County of Santa Clara to appoint an 
arbitrator who shall be a retired judge of the Superior Court. 

 
Any arbitration convened pursuant to this section shall be conducted 
in conformance with, subject to, and governed by Title 9 of Part 3 of 
the California Code of Civil Procedure to the extent that such 
procedures do not conflict with this Charter Section. Unless otherwise 
mandated by state or federal law, all arbitration hearings shall be open 
to the public and all documents submitted in arbitration shall be public 
records. Notwithstanding any other provision of this Charter to the 
contrary, the authority, jurisdiction and powers of the Board of 
Arbitrators are limited by the provisions of this Section. 

 
(e) At the conclusion of the arbitration hearings, the Arbitration Board 

shall direct each of the parties to submit, within such time limit 
as the Board may establish, a last offer of settlement on each of the 
issues in dispute. The Arbitration Board shall decide each issue by 
majority vote by selecting whichever last offer of settlement on that 
issue it finds by the preponderance of the evidence submitted to the 
Arbitration Board satisfies section (f) below, is in the best interest and 
promotes the welfare of the public, and most nearly conforms with 
those factors traditionally taken into consideration in the determination 
of wages, hours, and other terms and conditions of public and private 
employment, including, but not limited to, changes in the average 
consumer price index for goods and services, the wages, hours, and 
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other terms and conditions of employment of other employees 
performing similar services. 

 
(f) In all arbitration proceedings conducted pursuant to this section, the 

primary factors in decisions regarding compensation shall be the 
City’s financial condition and, in addition, its ability to pay for employee 
compensation from on-going revenues without reducing City services. 
No arbitration award may be issued unless a majority of the Arbitration 
Board determines, based upon a fair and thorough review of the City’s 
financial condition and a cost analysis of the parties’ last offers, that 
the City can meet the cost of the award from on- going revenues 
without reducing City services. The arbitrators shall also consider and 
give substantial weight to the rate of increase or decrease of 
compensation approved by the City Council for other bargaining units. 

“Compensation” shall mean all costs to the City, whether new or 
ongoing, for salary paid and benefits provided to employees, including 
but not limited to wages, special pay, premium pay, incentive pay, 
pension, retiree medical coverage, employee medical and dental 
coverage, other insurance provided by the City, vacation, holidays, 
and other paid time off. 

 
(g) Additionally, the Board of Arbitrators shall not render a decision, or 

issue an award, that: 
 

(1) increases the projected cost of compensation for the bargaining 
units at a rate that exceeds the rate of increase in revenues 
from the sales tax, property tax, utility tax and telephone tax 
averaged over the prior five fiscal years; or 

 
(2) retroactively increases or decreases compensation, including, 

but not limited to, enhancements to pension and retiree health 
benefit for service already rendered, but excluding base wages; 
or 

 
(3) creates a new or additional unfunded liability for which the City 

would be obligated to pay; or 
 

(4) deprives or interferes with the discretion of the Police Chief or 
Fire Chief to make managerial, operational or staffing 
decisions, rules, orders and policies in the interest of the 
effective and efficient provision of police and fire services to 
the public. 
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(h) Compliance with the provisions of this Section shall be mandatory and 
enforceable pursuant to section 1085 of the Code of Civil Procedure; 
failure to comply with these provisions shall also constitute an act in 
excess of jurisdiction. 

 
(i) After reaching a decision, the Arbitration Board shall mail or otherwise 

deliver a true copy of its decision to the parties. The decision of the 
Arbitration Board shall not be publicly disclosed and shall not be 
binding until ten (10) days after it is delivered to the parties. During 
that ten-day period the parties may meet privately, attempt to resolve 
their differences, and by mutual agreement amend or modify any of 
the decisions of the Arbitration Board. At the conclusion of the ten-day 
period, which may be extended by mutual agreement between the 
parties, the decision of the Arbitration Board together with any 
amendments or modifications agreed to by the parties shall be publicly 
disclosed and shall be binding upon the parties. The City and the 
recognized employee organization shall take whatever action is 
necessary to carry out and effectuate the award. 

 
(j) The expenses of any arbitration convened pursuant to this section, 

including the fee for the services of the Chairpersonman of the 
Arbitration Board, shall be borne equally by the parties. All other 
expenses which the parties may incur individually are to be borne by 
the party incurring such expenses. 

 
(k) This Section shall be effective immediately upon passage by the 

voters, and shall apply to any arbitration in which hearings commence 
after November 2, 2010. 

 
(l) The voters declare that the provisions of this Section are not 

severable, and none would have been enacted without the others. 
Should any portion of this Section 1111 be enjoined or declared 
invalid, all provisions shall be deemed invalid and inoperative and 
there shall be no compulsory arbitration for fire and police department 
employee disputes. 

 
 

Section 30.  That Section 1202 of the City Charter be amended to read as follows: 
 

SECTION 1202. Submission of Capital Improvement Program; Contents. 
 

At least thirty (30) days prior to the beginning of each fiscal year, or at such earlier 
time as the Council may specify, the City Manager shall prepare and shall submit to 
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the Council a capital improvement program for the five (5) fiscal years immediately 
following the fiscal year within which such program is submitted to Council. On or 
before the day that he or she they submits such program to the Council, the City 
Manager shall also file a copy of the program with the Planning Commission of the 
City. Such capital program shall include: 

 
(a) A clear summary of its contents; 

 
(b) A list of all capital improvements which are proposed to be undertaken 

during the five fiscal years immediately following the fiscal year within 
which such program is submitted to the Council with appropriate 
supporting information as to the necessity of such improvements; 

 
(c) Cost estimates, method of financing and recommended time 

schedules for each such improvement; and 
 

(d) Such other information as the City Manager may deem desirable. 
 
 
Section 31.  That Section 1204 of the City Charter be amended to read as follows: 

 
SECTION 1204. Fiscal Administration; Submission of Budget and Budget 
Message. 

 
(a) Each Council Appointee shall submit to the Mayor and the Council 

annually the budget request, for the ensuing fiscal year, of each City 
department, office or agency under his or her their administration. 

 
(b) The Mayor shall deliver a budget message which shall include: 

 
--A statement of the fiscal priorities which the City should adopt for 
the ensuing year. 
 
--Which Departments, Offices or Agencies the Mayor proposes to be 
expanded or to receive reduced budgeted allocations. 

 
--Specific recommendations concerning any proposed additions to or 
deletions from the budget. 

 
(c) The Mayor shall deliver the Mayor’s budget message during a meeting 

of the Council to be held following the receipt of the budget request 
from the City Manager. 

 



NVF:MJV:JMD  RES. NO. 80573 
6/15/2022 
 
 

 
NOTE:  Additions to the text are underlined and deletions are shown in strikethrough. 
 
 A-35 
T-43073/1924970_2 
Council Agenda: 06-14-2022 
Item No.: 3.7(c) 

(d) The Council shall hold a public hearing to consider the Mayor’s budget 
message and to make any revisions or changes in it which the Council 
deems advisable. 

 
The Council shall fix a time and place for the public hearing, and shall 
give notice in the manner specified in Section 1206. 

 
Upon close of the public hearing, the Council shall approve the 
Mayor’s budget message as presented, or as revised, by the 
affirmative vote of a majority of its members. 

 
(e) None of the recommendations included within the Mayor’s budget 

message, or as amended and approved by the Council, shall be 
implemented or carried out in any manner which violates the 
requirement for a balanced budget contained in Section 1205. 

 
(f) At least thirty (30) days prior to the beginning of each fiscal year, or at 

such earlier time as the Council may specify, the City Manager shall 
submit to the Council a budget for the ensuing fiscal year, together 
with an accompanying report. 

 
In addition to complying with the requirements of Section 1205, the 
budget shall contain the City Manager’s financial plan for the activities 
of the City proposed for the ensuing fiscal year which reflects 
accurately the recommendations and priorities specified in the budget 
message as adopted by the Council. 

 
The report of the City Manager accompanying the budget shall specify 
the budget allocations which implement each component included 
within the budget message as adopted by the Council. 

 
 

Section 32.  That Section 1208 of the City Charter be amended to read as follows: 
 
SECTION 1208. Appropriations; Changes. 

 
Appropriations may be amended, revised or supplemented as follows: 

 
(a) SUPPLEMENTAL APPROPRIATIONS. If during the budget year the 

City Manager certifies or the Council finds that there are available for 
appropriation revenues in excess of those estimated in the budget, the 
Council by ordinance may make supplemental appropriations for the 
year up to the amount of such excess. 
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(b) EMERGENCY APPROPRIATIONS. To meet a public emergency 
affecting life, health, property or the public peace the Council may 
make emergency appropriations. Such appropriations may be made 
by emergency ordinance in accordance with the provisions of sub-
section (e) of Section 605 of this Charter. 

(c) REDUCTION OF APPROPRIATIONS. If at any time during the 
budget year it appears probable to the City Manager that the revenues 
available will be insufficient to meet the amounts appropriated, he or 
she they shall report to the Council without delay, indicating the 
estimated amount of the deficit, any remedial action taken by him or 
her them, and his or her their recommendations as to any other steps 
to be taken. The Council shall then take such further action as it 
deems necessary to prevent or minimize any deficit, and for that 
purpose it may by ordinance or resolution reduce one or more 
appropriations. 

 
Also, at any time during the budget year, the Council may repeal or 
reduce, for any other reason, by ordinance or resolution, any 
appropriation theretofore made; and, at any time during the budget 
year, may reappropriate by ordinance all or part of the amount of such 
reduction for the same or any other class or category of expenditure. 

 
(d) TRANSFER OF APPROPRIATIONS BY COUNCIL. At any time 

during the budget year, the Council may, by ordinance or resolution, 
transfer part or all of any unencumbered balance of any appropriation 
from any department, office or agency to another or from any class or 
category of expenditure to another class or category of expenditure. 

 
Ordinances or resolutions adopted by the Council pursuant to the provisions of this 
Section shall be effective immediately upon adoption. 

 
 
Section 33.  That Section 1210 of the City Charter be amended to read as follows: 

 
SECTION 1210. Control of Expenditures by City Manager. 

 
The several items of expenditure appropriated each fiscal year being based on 
estimated receipts, income or revenues which may not be fully realized, it shall be 
incumbent upon the City Manager to establish a schedule of allotments, monthly or 
quarterly or as he or she they may otherwise determine, under which the sums 
appropriated to the several departments, offices and agencies shall be expended. 
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The City Manager shall revise revenue estimates from time to time, and may revise 
allotments at any time. 
 
No officer, department or agency of the City, during any budget year, shall expend 
or incur any obligation to expend money for any class or category of expenditure 
not authorized by or in excess of the amounts appropriated by the Council, or in 
excess of any allotments made by the City Manager. 

 
 
Section 34.  That Section 1213 of the City Charter be amended to read as follows: 

 
SECTION 1213. Emergency Reserve Fund. 

 
A fund, to be known as the “Emergency Reserve Fund,” is hereby created for the 
purpose of meeting any public emergency involving or threatening the lives, 
property or welfare of the people of the City or property of the City. A reserve shall 
be built up in said fund from any available sources, other than restricted sources, in 
an amount which the Council deems desirable. Except as otherwise hereinafter 
provided, money in said fund shall be expended pursuant to appropriations made 
therefrom by ordinance. 
 
In case of a public emergency involving or threatening the lives, property or welfare 
of the people of the City or the property of the City, the City Manager shall have the 
power, until the next meeting of the Council, subject to the availability of funds 
therefor and, subject to such conditions, restrictions and limitations as the Council 
may impose, to summon, organize and direct the forces of any department of the 
City in any needed service, to summon, marshal, deputize or otherwise employ 
other persons, or to do whatever else he or she they may deem necessary for the 
purpose of meeting the emergency; and for such purpose, to the extent that 
other monies have not been appropriated or are otherwise unavailable therefor, he 
or she they may expend any unencumbered monies in the Emergency Reserve 
Fund notwithstanding the fact that such monies may not have been appropriated 
for such purpose. At the first meeting of the Council following any such action, the 
City Manager shall present to the Council a full report of what he or she has they 
have done to meet the emergency. 

 
 

Section 35.  That Section 1215 of the City Charter be amended to read as follows: 
 

SECTION 1215. Independent Audit. 
 

The Council shall employ at the beginning of each fiscal year a certified public 
accountant who shall audit the municipal books, records, accounts and fiscal 
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procedures of all officers and employees of the City who receive, administer or 
disburse public funds on behalf of the City, and such other officers, employees, 
departments and agencies as the Council may direct. The Council may order a 
special audit of any particular department or division of the City government at any 
time. Such accountant shall at all times abide by the current and most accepted 
standards of municipal accounting. As soon as practicable after completion of a 
special audit, if such an audit should be ordered by the Council, said independent 
accountant shall submit a special report to the Council setting forth his or her their 
findings and recommendations with respect to the matters covered by such special 
audit. Also, as soon as practicable at the end of the fiscal year, a final report shall 
be submitted by such independent accountant to the Council setting forth his or her 
their findings and recommendations respecting the records, accounts, and fiscal 
procedures covered by his or her their general audit. Three (3) copies of each 
report shall be placed on file in the office of the City Clerk where they shall be 
available for public inspection. 

 
 
Section 36.  That Section 1217 of the City Charter be amended to read as follows: 
 

SECTION 1217. Public Works Procurement Requirements. 
 

(a) DEFINITIONS. For the purposes of this Section, the following words 
have the following meanings. 

 
(1) “Public Works Project” means a project for the construction, 

erection, improvement or demolition of any public building, 
street, bridge, drain, ditch, canal, dam, tunnel, sewer, water 
system, fire alarm system, electrical traffic control system, 
street lighting system, parking lot, park or playground. “Public 
Works Project” shall not mean or include the following: (i) 
maintenance of any Public Works Project, (ii) any repairs, 
construction, erection, improvement, or demolition incidental to 
such maintenance, or (iii) the planting, care or maintenance of 
trees, shrubbery or flowers. 

 
(2) “Major Public Works Contract” means a City contract for a 

Public Works Project that, at the time of award, requires the 
expenditure of City funds of more than $600,000, excluding the 
cost of any materials, supplies or equipment the City may have 
acquired or may separately acquire. 

 
(3) “Minor Public Works Contract” means a City contract for a 

Public Works Project that, at the time of award, requires the 
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expenditure of City funds in an amount less than the threshold 
amount to be a Major Public Works Contract. 

 
(4) “Design-Build Contract” means a City contract in which both the 

design and construction of the Public Works Project are 
procured from a single entity. 

 
(b) ADJUSTMENT FOR INFLATION. Every July 1st the $600,000 

threshold used to define a Major Public Works Contract will be 
adjusted for inflation in the construction industry as set forth more 
specifically by ordinance of the City Council. 

 
(c) PROCUREMENT – MAJOR PUBLIC WORKS CONTRACTS. The 

primary means of procuring a Major Public Works Contract will be 
formal public bidding in which, following public notice, the City will 
award the contract to the lowest responsive bidder that is responsible. 
Formal public bidding will occur consistent with the requirements in 
Subsections (e) through (h) of this Section, and as otherwise set forth 
by ordinance of the City Council. 

 
(1) As a procurement alternative for Major Public Works Contracts, 

the City can select a contractor using objective criteria to 
determine the best combination of price and qualifications. This 
procurement process will be set forth by ordinance of the City 
Council consistent with the following requirements. 

 
(i) The City will follow the formal bidding requirements in 

Subsections (e) through (h) except as otherwise 
provided in Subsections (c)(1)(ii) through (c)(1)(v). 

 
(ii) The City will designate a panel to evaluate the 

qualifications of the bidders and to assign to each bidder 
a qualification score. The panel will base the qualification 
score on an evaluation of objective criteria that may 
include, but is not limited to, a bidder’s safety record, 
past performance, labor compliance, demonstrated 
management competence, financial condition and 
relevant experience. 

 
(iii) The qualification score may be determined as part of a 

prequalification or as part of the bid solicitation. In either 
case, the relevant documents will set forth the criteria, 
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methodology and rating system the panel will use to 
evaluate bidders. 

 
(iv) Bid prices will remain sealed until after the evaluation 

panel has assigned a qualification score to each bidder. 
 

(v) Based on a formula that uses the assigned qualification 
score and bid price, the City will award the contract to 
the lowest responsive bidder that is responsible. 

 
(2) As a procurement alternative for Major Public Works 

Contracts over $1,000,000, the City may negotiate and award a 
Design-Build Contract without formal public bidding if the City 
Council finds that such a contract would save money or result 
in faster project completion. The process for competitively 
selecting a design-build contractor, and for negotiating and 
awarding a Design-Build Contract, will be set forth by ordinance 
of the City Council. 

 
(d) PROCUREMENT – MINOR PUBLIC WORKS CONTRACTS. The City 

will procure Minor Public Works Contracts in the manner set forth by 
ordinance of the City Council. 

 
(e) NOTICE REQUIREMENT AND PROCEDURE. 

 
(1) The notice inviting bids shall set a date for the opening of bids, 

and shall be published at least once, at least ten (10) days 
before the date set for opening of bids, in a newspaper of 
general circulation in the City or electronically so that the notice 
is publicly available to the general community of potential 
bidders. 

 
(2) All bids, including such bidder’s security as may be required, 

shall be presented under sealed cover. 
 

(3) If the successful bidder fails to execute the contract within the 
time specified in the notice inviting bids or in the specifications 
referred to therein, the amount of the security required, if any, 
may be declared forfeited to the City and may be collected and 
paid into its General Fund, and all bonds so forfeited may be 
prosecuted and the amount thereof collected and paid into 
such fund. 

 



NVF:MJV:JMD  RES. NO. 80573 
6/15/2022 
 
 

 
NOTE:  Additions to the text are underlined and deletions are shown in strikethrough. 
 
 A-41 
T-43073/1924970_2 
Council Agenda: 06-14-2022 
Item No.: 3.7(c) 

(4) All bids shall be publicly opened, and the aggregate bid of each 
bidder declared at a time and place specified in the notice 
inviting bids. 

 
(5) The Council shall have the right to waive any informalities or 

minor irregularities in bids or bidding. 
 

(f) APPRENTICESHIP PROGRAM. Nothing herein shall preclude the 
City from including in any contract provisions that require contractor 
participation in an apprenticeship program for at-risk youth. 

 
(g) OTHER PROGRAMS. Nothing herein precludes the City from 

implementing otherwise lawful programs supporting the use of small, 
local or economically disadvantaged businesses. 

 
(h) SELECTION OF LOWEST RESPONSIBLE BIDDER. If no bids are 

received, the Council may re-advertise, or have the “Public Works 
Project” for which no bids are received done, without further 
complying with this Section. 

 
(1) If two or more bids are the same and the lowest, the Council 

may accept the one it chooses. 
 

(2) In its discretion, the Council may reject any or all bids 
presented. If it rejects all bids, the Council may, in its 
discretion, re-advertise. 

 
(3) If, after rejecting all bids for any “Public Works Project” and 

after re- advertising for bids, the Council finds and declares that 
the bids were excessive, it may have such “Public Works 
Project” done by City employees without further complying with 
this Section. 

(i) SECTION NOT APPLICABLE. The provisions of this Subsection (c) of 
this Section shall not apply to any of the following Public Works 
Projects. 

 
(1) Any Public Works Project done for the City by any public or 

governmental body or agency. 
 

(2) Any Public Works Project done by any public utility which is 
either publicly owned or is regulated by the Public Utilities 
Commission of the State of California where such work involves 
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any property of such public utility or is otherwise of direct 
concern to both the City and such public utility. 

 
(3) Any Public Works Project done by a subdivider, developer, or 

owner of real property in connection with the subdivision or 
development by him or her them of any real property, 
notwithstanding the fact that such may be subject to entire or 
partial reimbursement from the City. 

 
(4) Any Public Works Project involving highly technical or 

professional skill where the peculiar technical or professional 
skill or ability of the person selected to do such work is an 
important factor in his or her their selection. 

 
(5) Expenditures deemed by the Council to be of urgent necessity 

for the preservation of life, health, or property, provided the 
same are authorized by resolution of the Council adopted by 
the affirmative vote of at least eight (8) members of the Council 
and containing a declaration of the facts constituting the 
urgency. 

 
(6) Situations where solicitation of bids would for any reason be an 

idle act. 
 

(j) PURCHASE OF SUPPLIES MATERIALS AND EQUIPMENT. The 
procedures for the purchase of supplies materials and equipment shall 
be as prescribed by ordinance. 

 
 
Section 37.  That Section 1504 of the City Charter be amended to read as follows: 
 

SECTION 1504. Minimum Benefits for Certain Members of Police and Fire 
Departments. 

 
The Council, by ordinance, shall provide the following minimum benefits for the 
following members of the Police and Fire Departments of the City excepting those 
members who are hereinafter excluded from the application of this Section. 

 
(a) RETIREMENT. An officer or employee of the Police Department or 

Fire Department of the City shall be entitled, upon his or her their 
request, to be retired from City service and to receive during such 
retirement until his or her their death a monthly retirement allowance 
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equal to fifty percent (50%) of his or her their “final compensation,” 
hereinafter defined, if he or she they: 

 
(1) Completes twenty (20) years of “service,” hereinafter defined, 

and attains, while holding such office or employment, the age 
of fifty-five (55) years or more; or 

 
(2) Completes twenty (20) years of “service,” hereinafter defined, is 

“disabled,” as such term is hereinafter defined, while holding 
such office or employment, and applies for such retirement 
while holding such office or employment. 

 
(b) CONTRIBUTIONS. Contributions required to be made by officers and 

employees of the Police Department or Fire Department of the City to 
any retirement fund, plan or system for or because of current service 
or current service benefits of or for such officers or employees, in 
relation to and as compared with contributions made by the City for 
such purpose, shall not exceed the ratio of three (3) for such officers 
and employees to eight (8) for the City. The foregoing provision, 
however, does not apply to any contributions required for or because 
of any prior service or prior service benefits, nor to any contributions 
required for or because of membership in the Federal Old Age and 
Survivorship Insurance Program or any other Federal insurance or 
retirement program or because of benefits provided by any such 
program. 

 
(c) ACTUARIAL SOUNDNESS. Any retirement plan or system 

established for officers or employees of the Police or Fire 
Departments shall be actuarially sound; and an actuarial report 
thereon shall be obtained at intervals not exceeding five (5) years. 

(d) DEFINITIONS. As used in this Section, “service” means service as 
defined on the effective date of this Charter in Topic 5 of Part 3A of 
Chapter 9 of Article II of the San José Municipal Code; and “final 
compensation” means final compensation as defined on the effective 
date of this Charter in Topic 1 of Part 3A of Chapter 9 of Article II of 
the San José Municipal Code, except that with respect to officers and 
employees who on the effective date of this Charter are members of 
the Police and Fire Department Retirement Plan established by Part 3 
of Chapter 9 of Article II of the San José Municipal Code “final 
compensation” shall be deemed to mean the average monthly pay 
received by any such officer or employee during the three (3) years 
immediately preceding his or her their request for retirement. Also, as 
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used in this Section, “disabled” means the incurrence of a disability, 
short of death, of permanent duration, resulting from injury or disease, 
which renders the officer or employee incapable of continuing to 
satisfactorily assume the responsibilities and perform the duties and 
functions of his or her their office or position and of any other office or 
position in the same classification of offices or positions to which the 
City may offer to transfer him or her them; provided, however, that 
such a disability shall be deemed to be of permanent duration if the 
City or any of its authorized agencies finds that such disability will 
continue at least until the disabled person attains the age of fifty-five 
(55) years. 

 
(e) MISCELLANEOUS. The benefits hereinabove specified are minimum 

only; and the Council, in its discretion, may grant greater or additional 
benefits. The City shall not be deemed obligated, by virtue of any of 
the above provisions, to continue to employ any person or persons 
until  he or she or they qualify for or request any retirement benefits. 
Also, anything hereinabove to the contrary notwithstanding, any 
retirement allowance may be terminated and cancelled if the person 
otherwise entitled thereto commits treason or is convicted of a felony. 

 
(f) PERSONS EXCLUDED. The provisions of this Section shall not 

apply to any of the following persons, the same being hereby 
excluded from the application of the above provisions, to wit: Any and 
all persons hereinabove mentioned or referred to in Section 1501; 
officers or employees whose principal duties are those of a telephone 
operator, clerk, stenographer, secretary, machinist or mechanic; and 
any and all other officers or employees whose principal duties or 
functions do not fall clearly within the scope of active law enforcement 
or active fire fighting and prevention service even though such an 
officer or employee is subject to occasional call or is occasionally 
called upon to perform duties or functions within the scope of active 
law enforcement service or active fire fighting or prevention service, 
excepting persons employed and qualifying as police patrolmen or in 
equal or higher rank in the police department irrespective of the duties 
to which they are assigned, or persons employed and qualifying as 
firemen, fire fighters, hosemen or in equal or higher rank in the fire 
department irrespective of the duties to which they are assigned. 
Also, the provisions of this Section shall not apply to any person or 
persons who have been retired from the service of the City prior to the 
effective date of this Charter. 
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Section 38.  That Section 1505 of the City Charter be amended to read as follows: 
 

SECTION 1505. Minimum Benefits for Officers and Employees Other Than 
Members of the Police or Fire Departments. 

 
The Council, by ordinance, shall provide the following minimum benefits for all 
officers and employees of the City excepting those who are hereinafter excluded 
from the application of this Section. 

 
(a) SERVICE RETIREMENT. An officer or employee of the City, other 

than those hereinafter excluded, shall be entitled, upon his or her their 
request, to be retired from City service and to receive during such 
retirement until his or her their death an annual retirement allowance 
equal to two percent (2%) of his or her their “final compensation,” 
hereinafter defined, per each year of his or her their first twenty-five 
(25) years of service, hereinafter defined, plus one percent (1%) of 
such final compensation per each year of his or her their service in 
excess of twenty-five (25) years, subject to a maximum of eighty-five 
percent (85%) of such final compensation, if he or she they: 

 
(1) Completes twenty-five (25) years or more of “service,” 

hereinafter defined, and attains, while holding such office or 
employment, the age of fifty-five (55) years or more; or 

(2) Attains, while holding such office or employment, the age of 
seventy (70) years or more regardless of his or her their years of 
service. 

 
(b) DISABILITY RETIREMENT. An officer or employee of the City, other 

than those hereinafter excluded, who has completed ten (10) years of 
“service,” hereinafter defined, and is “disabled,” as such term is 
hereinafter defined, while holding such office or employment, and 
applies for a disability retirement while holding such office or 
employment, shall be entitled, upon h i s  o r  h e r  their request, to be 
retired from City service because of such disability, and to thereafter 
receive, during the period of such disability, a monthly disability 
retirement allowance equal in amount to the monthly disability 
retirement allowance provided for in Topic 16 of Part 4 of Chapter 9 of 
Article II of the San José Municipal Code as said Topic and Chapter 
read on the effective date of this Charter. 

 
(c) CONTRIBUTIONS. Contributions required to be made by officers and 

employees of the City, other than those hereinafter excluded, to any 
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retirement fund, system or plan for or because of current service or 
current service benefits of or for such officers or employees, in relation 
to and as compared with contributions made by the City for such 
purpose, shall not exceed the ratio of three (3) for such officers and 
employees to eight (8) for the City. The foregoing provision, however, 
does not apply to any contributions required for or because of any 
prior service or prior service benefits, nor to any contributions 
required for or because of membership in the Federal Old Age and 
Survivorship Insurance Program or any other Federal insurance or 
retirement program or for or because of any benefits provided by any 
such program. 

 
(d) DEFINITIONS. As used in this Section, “service” means all service for 

which an officer or employee is entitled to credit under the provisions 
of the retirement system established by Part 4 of Chapter 9 of Article II 
of the San José Municipal Code as such Part 4 reads on the effective 
date of this Charter; and “final compensation” means final 
compensation as defined on the effective date of this Charter in Topic 
1 of Part 4 of Chapter 9 of Article II of the San José Municipal Code. 
Also, as used in this Section, “disabled” means the incurrence of a 
disability, short of death, resulting from injury or disease, which 
renders the officer or employee incapable of continuing to 
satisfactorily assume the responsibilities and perform the duties and 
functions of his or her their office or position and of any other office or 
position in the same classification of offices or positions to which the 
City may offer to transfer him or her them. 

 
(e) MISCELLANEOUS. The benefits hereinabove specified are minimum 

only; and the Council in its discretion, may grant greater or additional 
benefits. The City shall not be deemed obligated, by virtue of any of 
the above provisions, to continue to employ any person or persons 
until he or she or they qualify for or request any retirement benefits. 
Also, anything hereinabove to the contrary notwithstanding, any 
service or disability retirement allowance may be terminated and 
cancelled if the person otherwise entitled thereto commits treason or 
is convicted of a felony. 

(f) PERSONS EXCLUDED. The provisions of this Section shall not 
apply to any of the following persons, the same being hereby excluded 
from the application of the above provisions, to wit: Any and all 
persons mentioned or referred to in Section 1501; and any and all 
officers and employees in the Police Department and Fire Department 
of the City; any person or persons who have been retired from the 
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service of the City prior to the effective date of this Charter; and any 
and all persons to whom, on the effective date of this Charter, the 
provisions of Topic 15A of Part 4 of Chapter 9 of Article II of the San 
José Municipal Code, as it reads on the effective date of this Charter, 
do not apply. 

 
 

Section 39.  That Section 1604 of the City Charter be amended to read as follows: 
 

SECTION 1604. Removal of City Manager. 
 

The electors of the City do hereby reserve the power to remove from his or her their 
office the person holding the position of City Manager. The provisions of the 
Elections Code of the State of California governing the recall of holders of elective 
offices of cities, as they now exist or may hereafter be amended, shall be 
applicable, insofar as the same are not in conflict with this Charter, to the removal 
from his or her their office of the person holding the position of City Manager, the 
same as if the position of City Manager were an elective office; provided, however, 
that: 

 
(a) To initiate proceedings for the exercise of said power, the petition shall 

be signed by duly qualified electors of the City equal in number to at 
least the same percentage of the number of persons eligible to vote 
according to the last report of registration filed by the County Registrar 
of Voters with the Secretary of State, which is in effect at the time the 
notice of intent to circulate the petition is published, as is required for 
recall petitions under the provisions of sub-section (c) of Section 1603 
of this Charter. 

 
(b) If a vacancy occurs in the office of City Manager after a removal 

petition has been filed, no election need be held; 

(c) There shall be no nomination of candidates to succeed the incumbent 
in the event the incumbent is removed from office. If the incumbent is 
removed from his or her their office pursuant to the provisions of this 
Section, a successor shall be appointed by the Council. 

 
No person who has been removed from the office of City Manager pursuant to the 
provisions of this Section shall be reappointed thereto within a period of four (4) 
years from and after date of such removal. 
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Section 40.  That Section 1704 of the City Charter be amended to read as follows: 
 

SECTION 1704. Definitions. 
 

Unless the provisions of the context otherwise require, as used in this Charter: 
 

(a) “Shall” is mandatory and “may” is permissive; 
 

(b) “City” is the City of San José and “department,” “board,” “commission,” 
“agency,” “officer,” or “employee” is a department, board, commission, 
agency, officer or employee, as the case may be, of the City of San 
José; 

 
(c) “Council” is the Council of the City of San José; 

 
(d) A “member of the Council” means any one of the members of the 

Council, including the Mayor; 
 

(e) “County” is the County of Santa Clara; 

(f) “State” is the State of California; 
 

(g) “Newspaper of general circulation within the City” is defined by 
Section 6000 of the Government Code of the State of California; 

(h) The masculine gender includes the feminine and neuter. It is the intent 
of this Charter to be gender neutral. Plural pronouns are to be 
construed as singular pronouns when context requires. 
 

(i) “Council Appointees” are the City Manager, the City Attorney, the City 
Clerk, the Independent Police Auditor and the City Auditor. 

 
 
Section 41.  That Section 1805 of the City Charter be amended to read as follows: 

 
SECTION 1805. Transfers, Etc. 

 
If because of this Charter all or substantially all of the duties or work of any position 
or employment which was in the Classified Service under the provisions of the 
immediately preceding Charter are transferred from one department or office to 
another department or office, then in that event, unless otherwise provided by the 
Council, such Classified positions or employments shall be deemed transferred to 
the new department or office and the persons holding such positions or 
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employments on the effective date of this Charter shall continue to hold such 
positions or employments and perform the duties and work thereof in the new 
department or office, subject to such removal, supervision and control as is 
provided for elsewhere in this Charter. If, upon or after the transfer by this Charter 
of such duties or work of such Classified positions or employments to another 
department or office, said positions are discontinued and new or revised Classified 
positions are created, the persons holding the original positions shall be deemed 
qualified for transfer or appointment to, and may be transferred or appointed to, the 
new or revised positions, without examination or further compliance with any Civil 
Service regulations governing transfers or appointments, if the duties or work 
thereof are substantially similar to or were substantially included within the duties or 
work of their prior positions or employments. 

If because of this Charter any of the duties or work of any position or employment 
which was in the Unclassified Service under the provisions of the immediately 
preceding Charter are transferred from one department or office to another and 
thereafter assigned in such new department or office to a Classified position in the 
new department or office, then in that event, unless otherwise provided by the 
Council, the person holding the original Unclassified position or employment shall 
be deemed qualified for transfer or appointment to, and may be transferred or 
appointed to, the new Classified position to which any of his or her their former 
duties or work have been transferred or assigned, without examination or further 
compliance with any Civil Service regulations governing transfers or appointments, 
if the duties or work of the new Classified position are substantially similar to or 
were substantially included within the duties or work of his or her their prior position 
or employment. 

Any person who is transferred pursuant to the preceding provisions of this Section 
from a Classified or Unclassified position or employment in one department or 
office to a Classified position or employment in another department or office shall 
acquire a non-probationary status in the classification within which such new 
position or employment is included pursuant to this Charter if such person has been 
performing the duties of such position, employment or classification for a period of 
at least six (6) months immediately prior to the effective date of this Charter; but if 
such person on the effective date of this Charter has been performing such duties 
for a period of less than six (6) months, he or she they shall have a probationary 
status in the new classification and will acquire non-probationary status only if and 
when he or she they completes six (6) months of such service in such position, 
employment or classification. 
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